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DOYHNER J.

THE ISSUES

Does a Sub-0Officer havé the ripht to a‘fair hearing
before the Commissioner of Police exercises his undqubted power
to make him cease to be a member of the Constahulary Force after
he has completed his first five (5) years of service? The course
of the Common Law sugrests that there is such a ripght and if this
be so, the plaintiff is entitled to a declaration that the
Commissioner's action on the 12th March,; 1985 in refusing to approve
his continuance in the Police Force was null and voide. But even if
the right to a fair hearing exists, the plaintiff has a further
hurdle, in that Mr. Langrin for the Respondents contends in an
alternative submission for the defendants,; that the requirements
for natural justice wns complied with in these proceedings. Ve pwyst
examine the relevant facts, the common law nnd gubsidiary
legislation and the Acts of Parliament to determine whether this
sceminpgly audncious claim has any merit in the eyes of the lawe 17
important to emphnsizce at the outset that it is thie supervisory
jurisdiction of the Court which has lLeen invoked hy an Oripginnting
Summons, and this Court is only concerncd as to whether the

correct procedurcs were followved. As there can be no appeal from
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the Commissioner's decision, the merits or demerits of his action
cannot be questioned in these proceedings.

The plaintiff sceks a number of declarations, but the
substance of thesey is that he seeks a declaration_that he is
still a member of the Constabulary Force with an application for
re-enlistment to be considered by the Commissioner in aoccordance
with law, and a further declaration that he is entitled to his
emoluments from the 12th of March, 1985. 1In opposing the
plaintiff's prayer, Mr. Langrin contended that natural justies
is applicable to cases of dismissal only and not a desire for
re-cnlistment asvwell as the alternative submission advertcﬁ tos

THE RELEVANT FACTS

The affidavits disclose that the plaintiff was sworn
into the Constabulary Force on the 17th March,; 1980 and since then
has attained the rank of Acting Corporals In January, 1985 he
applied to be re-enlisted for a further five yearsas That
application was considercd at first by the first defendant
Superintendent Cowan. In considering the matter, the Suﬁerintendent
examined adverse entries in the record of the pliaintiff and he
noted them as follows!¢-—

e Failing to hand over service revolver and

12 rounds «38 cartridges on 19.5.81 on completion
of his tour of duty. Deprivéd of two daystpay.
2+ Failing to hand over §/R # 6820u and 12 rounds
38 cartridges on the completion of duty on
25411.84, Deprived of one day's pays

3 Disrespectful to a Senior in rank in the Guard
room at the Central Police Station on 27.12.84

at about 5:30 psme Deprived of two days' pay.
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4. Conducted himself in a manner prejudicial to
the Good Order and discipline of the force,
whilst on duty at the Guard Room Central Police
Station on Thursday 27th December, 1984 at about
5:30 p.m. by using insulting words to a Senior
in rank who was dressed in uniform at the time.
peprived of two days! pay.
Court of Enquiry pending, for failing to comply
with lawful order gifcn by a Senior in rank.

In a report to the Assistunt Commissioner of Police, the
Superintendent while pointing out that the plaintiffts discipline
and conduct were poory stated that he was of average intelligence
and performed his duties fairly wells  More importantly, he
observed that he had spoken to the plaintiff con§erning hi;
conduct and anticipated that he would turn over a new leaf and

improve. Additionally, he recconmnendecd
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that the Sub--Officer be

re-cnlisted, This recommendation was dated 30th January, 1985
and on the 16th of February, the Superintendent sent a hotice to

the plaintiff under the caption = Ret: Your discipline and conducts

In this notice, it was pointed out to the plaintiff that his
discipline and conduct were regarded as unsatisfactory, that he

was inclined to ignore instructions from seniors and resented

correctionss Significantly, only itemz 1, 2 and 3 in the

memorandum to the Assistant Commissioner was broupght to the

attention of the plaintiff. Moreover, he was warned that his

application for re-cnlistment might not be considered, and he was
required to reply to the above within seven days. This doeument
is of dimportance, because Mr. Langrin, argued with force that

this notice was sufficient.to satisfy the requirements that the

plaintiff be given a fair hearing, But the first point to note is
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that; the fcourth item in the adverse report was taken into account
by the Commissioner and it was never forwarded to the plaintiff sco
that he could comment on it and accept or deny his involvement on
that charpges This is similer to tlie situation in Kanda v

Government of Malay (1962) A.Cs 322 - 388 as in that case a

finding of the Bonrd of Tnquiry was forwarded to the Adjudicating
Officer but never forwarded to the plaintiff; and the Privy
Council held such an action amounted to a denial of natural
justice. But there is a more fundamental observation to be made
about the notice, nowhere in the document was it brought home to
the plaintiff that if he desired an oral hearing it might have
been granted, nor does it bring home to the plaintiff thét.his
re-enlistment would have depended on any oral or written
subnissions that he may have mades The caption is misleading

since it merely mentions discipline and conduct, when the subject
matter was the plaintiffts application for re-enlistment. It is

not surprising that in replying on the 4th of March, the Sub-

Officer merely acknowledged the thiree convictions brought to his
attention, pcinted out that this was the first time he was spoken

to about his conduct and stressed that he was now a different

person and that his Seniors had made observatiohs to that effect
alsos Additionally,; he stated that he was now a force for good

to enlighten his juniors so that they could maintain good discipline.

In this repard the case of Bonakery Clerk vs Fvans 16 (1854) Q.B.

162 at 173 is instructive. It reads thus:-

" But then it is centended that prior to the
issuing (of) the sequestration, the incumbent
had the sufficient opportunity which the law
requires, as the letter of the defendant, the
Bishop's sccretary, sent to the plaintiff
pricr to the issuing of the sequestration,
ought to be considercd as afferding him an
ample opportunity of making his defence.

e do not mean to soy that the Bishdp was
bound to proceed to hear the charge with the
same formalitices ns are adopted in proceedings



-5~

before Courtss No greater degree of form can
be requisite than is sufficicent to justify a
superior in removinpg an inferior officer for
delinquencyy a rector; for instance, before he
removes a parish clerks But it is essential
that the charpge should be intimated to the
supposed delinquenty and that he should have a
fair opportunity of refuting it. Does then

the letter in question answer this description?
We think not., It does not purport to call upon
him to deny or excusc his wilful absence,; or
thetdisobedience of the monition; before or to
the Bishop, or else a sequestration would
issucj but it is written alio intuitu, to
threaten him with with a sequestratioh unless
he should residei We do not think that this
amounts to that hearing of the party accused
which the law requires."

The Superintendent obviously impressed by tEA& &/dpl. and
after having a personal interview, stated‘that the Sub-0fficer had
shown a marked improvement in discipline and conduct and that after
having a conversation with him, declared that he had discovercd
certain aspects vhich could have resulted in his past behaviour.
Further, he stated that the plaintiff was turning over a new leafy
had shown improvement and re-iterated that he recommended his
re-cnlistment, It would have been helpful if the Superintendent
had told us in what areas there were improvements, if he had made
a note of the conversation and if he had explained the aspects
which resulted in the past behaviour: If that was doney it would
have ensured that apart from his recommendation, the Commissioner
would have had a more accurate portrait of the plaintiff before
he refused to approve his re-enlistment. On March 28, 1985 the
Superintendent was sent a letter by the plaintiff's Counsel
pointing out his entitlement to a fair hearing, but prior to that,
on 6th March, the Commissioner of Police had received and
reviewed the plaintiffis application for re-enlistment. He
considered all four convictions in the adversc report and noted
that despite the favourable recommendations of the Superintendent,
he hal decided that the Acting Corporal would not be an asset to

the Jamaica Constabulary Forcecs HNowhere does the Commissioner

!

2

A

|

bd

)

= |9
g af

&)

L
OHK

551

- -



G

indicates that he even took into account the plaintiffts letter
of the Uth March in so important a matters It is agéinst this
background that we must now examine the lepnl issuess

THE LAV APPLICABLE

The authorities on this aspect of alministrative law
are now so well developed that it is possible to formulate the
general principle and illuétratevthe rule by the decided casess
The rule is that whenever a public authority or tribunal - whether
statutory, non-statutory or domestic is empowercd to make a
concession or grant a privilege; then an applicant who
legitimately expects such concession or privilegey is entitled
to the procedural protection of a failr hearing before a decision
is made agninst himg  Any stuch decision which igtiores this
procedural protection will be quashed or declared null and void.
Legitimato expectation although not labelled as suchy
was always well known in private lawse It was the principle of the

decision to award substantinl damages,in Chaplin v, Hicks (1911)

2 K.B. 786 where it was decided that such damapges could be awarded
where the plaintiff was wrongfully prevented from belonging to a
limited class - which gave rise to the lepitimate expectations and
therefore she was denied of the opportunify of obtaining o prizes
So far as a ripht te a fair hearing before a domestic
tribunal was concerned, the concept was recopnized in the case of

leinberger ve Inglis (1919) A.C. 606, This was n case where the

plaintiff had sought to be re-elected a member of the Stock
Exchanges Although his application was rejected on the basis that

he was born in Germany and of enemy birthy in a striking passage at
page 616 Lord Birkenhcad had this to say:=~

" Had the cenquiry been pursued, I should have
thought it necessary to consider whethe r the

member had not in addition contrncted with the
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Committee to purchase, the expectation that
he would in due course be re-clected, unless
the Committee concluded in good faith and
after considering the matter properly that he
was not eligible for re-clections:

After observing that the sole question which was considered was

that the appellant was of cnemy Lirthy Lord Birkenhead, L.GC.

saidi-~

" I may add, that if I took the view that the

appellant was condemned upoh grounds never
brought to his noticey I should not assent to
the lepality of this course, unless compelled
by authority. "

Lord Yrenbury at page 6ith in the same case 1llustrates the

underlying principle thus:~

" Thus on the other hand he cnjoys an :=ici

anticipaltion -~ nnd I have no doubt a very
well~founded anticipation -~ that the
Committee (who by authority given by the
proprietors are appointed by his own clhpp -
by the members) will not only in fair
treatnent of himself, but in the interest
also of the business of the proprietors and
of the profitable occupation and user of
their premises give nll reasonable effect to
the consideration that he has paid a
substantial sum for a membership which is the
basis of his business existcnce, and that
while he has no legal claim he has a businhess
claim to re~elecction in the abscnce of good
reasons to the contrary: He has a tenure
based upon no lepgal right of continuanhcey

but resting upon sound business considerations
which must be taken to have considered -
gsatisfuctory whent he paid his entrance’ fee.s "

=
=
-t

It is against the background of this neglected case of high

authority that we must exemine the concept in administrative laws

It was first used by Lord Denning, MeRs in Schmidt v. Secretary

of State for Home Affairs (1969) 2 WiLeRs 337 and applied in

Attorney General of llony Konp ve lig Yuen Shiu (1983) 2 W.L«Rs 735

llere the Privy Council decided that a legitimute expcetation arosc

where the Hong Kong Government expressly promised that illegal

immigrants would be interviewed and given an opportunity to make

represcntation why they should not be removed before a




deportation order was made. Both the Hong Konpg Courts and the
Privy Council ruled that this expectation was sufficient to
establish a right to a fair hcarings Purthery in Council of

ivil Unions ve Minister for the Civil Service (1984) 3 W.L.R.1174,

the House of Lords decided that where it was the peneral practice
to consult Civil Servants before there was any alterations in
their status, then there was a legitimate expectation that this
practice would continue and befcre any discontinuancey public
servants would have a right to be heard cven thouéh they could be
dismissed at pleasure, and although their expectations were not
rights which could be protected in private law, in this instance
however,y the House of Lords ruled that the claims of national
security had precedence over natural justices

The Court of Appeal in England also has made judicial
pronouncements as to the right to a fair hearing in instances
where the application is for the renewal of a licence which is
analogous to the instant case of an application for re-enlistments

In Schmidt & anor v. Sccrctary of State for Home Affairs (1969) 2

W.L.Re 337 = 353, WIDGERY,; L.Js in explaining how the concept

would be applicd in these circumstancesy made the following remarks: -

" It is truey as he (Mra llogg) pointed out in
his reply, that in some of the licensing cases
there is an indication that a rencwal of a
licence raises different considerations from
the first pgrant of licencey and I fully

accept that that may be so in cases where
renewal is something which can reasonably be
accepted by the possessor of the licence and
where the facts are such that a refusal of
renewal is tantamount to the withdrawal of

a ripht which the applicant legitimately
cxpeécted to holds "

The principle of legitimatc expectation is also applicable to a
prisoner who challenged the decision by a Prison Board of Visitors
awarding him a loss of remission of sentence altholgh there was no

legal right to remissiong but a legitimate expectation of
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receiving it - Sce Rep. ve Board of Visitors of Hull Prison Ex

Parte St. Germain (No.2) (1969) 1 W,L.R. 1041, ~ These cases
demonstrate that even thoupgh there is no right or interest
enforceable in private law, the Courts will on an application
for judicial review, declarc administrative action invalid if
a fair hearing was not part of the procedure wﬁefeby the
decision was mades

The issue in this casc is whether on the true

construction of paragraph 575 of the Jumaica Constabulary Force

Rules and Repulations (1939),(Jamailca Gazette July 39, 1939) a

Constable who has cnlisted five years has a lepitimate
expectation that the Commissioner will give approval to extend
his service if he so desircs and that in éoming‘to the decision
if the Commissioner is minded to disapprove, he is‘entitled to
a fair hearing althougbh he has no enforceable right in private

laws The relevant paragraph reads as follows:-—

575s " A Constable is enlisted for a term of

five years; and during that time he cannot

lcave the Force except for physical

disabilitys At the c¢nd of this term if he

so desires and if the Inspoctor General

(Commissioner) approves, he will be allowed

to extend his scrvice.!
Implicit in the phrase '4if he so desires! is the hecessity for
the Constable to speak with or write to the Commissioner who is
empowered to decides A necessary implication of the power to
approve is that EESEQ t be a fair hearing by the Commissioner
before an adverse decision is-btaken.e AOs for legitimate
— T T
expectationy Lord Birkenhead in lieinberger said that the
plaintiff had purchasqi an cxpectation that he would be re-clected
and Lord Wrenbury was equally emphatic that the pldintiff enjoyed
a very well founded anticipation to be re-clecteds. The instant

case is even stromnpery for the lepgitimate expectation concerns

a public office where both by statute and by the common law
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principles of natural justice apply to a dismissal or refusal

to renew which in substance is a dismissals See Riﬂge ve Baldwin

(1963) 2 WLeRe 933 for dismissal and Weinberger for rencwal.

Yhat was the basis of his legitimate expectations? During the
period of five years he could not have withdrawn himself from
the forcey save under specinl conditionss He has risen from the
rank of a Constable to that of an ficting Corporal and he was not
in breach of Section 6 of the Constabulary Force Aét whereby.his
post was held to be automatically vacant boec.iuse he wag nbsent
for over forty-eight hours without a satisfactory explanation.
His commanding officer whose position is pccognizcd by Scction b
of the Act had reported that he was in good health and had twice
rccommended that he be rce-cnlisteds None of these features pave
him a legal right or intercest to continue in the police force,
but it was the basis of a 1egitimﬂtc.cxpcctmtiun that his

service would be extended. Moreovery on the basis of the cases
referred to, once he has c¢xpresscd the desire to re-enlist and
there were doubts on the Commissioner's mind as to whether
approval would be giveny thentthe common law ordnins that he be
given a Tair henring so that he can present hisgcase to attempt
to pursuade the Commigsioner to re-enlist him.,

Because of Mr. Lnngrin}s submissionsy I should
emphasise that this Court in exercising its gsupecrvisory
jurisdiction is not attempting to substitute its dgpision for
that of the Commissioner. U'hat is being stressed is, the
manner or procedure by which the decisicn is arrived at,and if
there be not a fair hearing in these circumstances, the
decision will he lheld to be null and veid and the Commissioner
must start all over again to counsider the matter by going
through the correct proceduress In so doingy no one doubts

the Commissionert!s inteprity and impartiaslity +o arranive at

v




a just decision, nor should the Commissioner be embarrassed at

all because he made an error in lawe Tt 1s 2 matter on wkich

ceven Hipgh Court Judges have erredy sce Malion v Adr New Zealand

Ltde (1984) 3 WiLeRse 384 as well as the Lrchhishop of Canterbury,

sce the Queen v, Archbishop of Canterbury 1 Ellis ve Bllis

(1853-1859) 545,

It is cicar from the Commissionerts own affidavit that
the applicant was never accorded a fnir hearing.: But Mr. Langrin
strenuously contended in the alternative that the Constablets
reply to the notice on discipline and conduct fulfilled the
requirements for natural justices My rulihg was that; the
notice was inadequates A further reaéon was that as Mre Lyttle
suggests, the penalties which werce imposed were those described
as minor offences dealt with summarily by the Commissioner; and
that the proceedings for dismissal stipulatéd in 46(1) of the

Regulation could not have bheen invokeds (See the Police Service

Regulations Proclamations Rules and Regulations_2796i? )s At this
pointy, I think I should make it clear as Mr. Lyttle may wish to
re~-iternte his submission on appenl that he contended; that
paragraph 46(1) applicd to the circumstances of this case on the
basis that a refusal to approve a continuahce of the plaintiffts
service was in substance a dismissals I rejected that contention,
and prefer to decide the case on the application of the common laaw
principles that beforc a refusal to re-enlist him, since he had
lepitimate expectaticns to be re~enlisted, he should have been
nccorded a fair hearings
CONCLUSION

Counsel informed me that this case was. in the nature of
a test cases 'Therc arc twelve other cases filcd in the Supreme
Court with similatr circumstances which are awaiting the oubcnme.

of these proceedings, so I thought it appropriate becnuse of the
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importance of the subject matter to deliver this judgment in

open courte.

The declarations sought against the Superintendent

i/c of Kingston are old and I have refused them. The declarations

I ~m prepared to grant are:-

Ze

That Afcting Corporal Campbellts application

for re-cnlistment should be reconsidered by

the Commissioner and that he be accorded a

fair henring, nas the originnl decision of

the Commissioner was null and void.

That ficting Corporal Campbell is entitled to

his emoluments from the date when the
Commigsioner purported to reject his application

to be re-enlistcede.

The plnintiff must have his costs whichh nre to be agreed or taxed.
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