
fN THE SUPREME COURT OF JUDICATURE OF JAMAICA
TN CIVIL DIVISION
CLAIM NO. 2008 HCV 2650

BETWEEN

AND

AND

AND

DAVID CAMPBELL

NORMA ANDERSON

MARLENE CAMPBELL

MICHELLE HYLTON-CHAMBERS

CLAIMANT

FIRST DEFENDANT

SECOND DEFENDANT

THIRD DEFENDANT

Mr. Garth Lyttle instructed by Garih E. Lyttle & Co. for the Claimant.

Miss Klladine Colman instructed by Murray and Tucker for the 1sl and 3rd Defendants.

2nd Defendant was not served with the claim form and is not appearing or represented

Land - Joint Tenancy - Severance registered on Certificate of Title - One co-owner
dying subsequentlv - Deceased alleged to have secured the severance bv fraud 

Nature of evidence required to prove fraud - Whether deceased secured possessory
title against other co-owner
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BROOKS, J.

Mr. David Campbell was once married to Carma1eta Brown-Campbell. During

the marriage they were registered as joint tenants in fee simple on the certificate of title to

premises Lot 81, Hague, in the parish of Trelawny. They divorced in July 1993. Mrs.

Brown-Campbell died in 2002 Mr. Campbell alleges that he discovered after the death,

that his f01111er wife had had registered on the ceJiificate of title, in 1992, an instrument of

transfer severing the joint tenancy. The result of this, if unchallenged, is that instead of

the entire legal interest devolving to him by survivorship, Mrs. Brown-Campbell's

interest would f01111 part of her estate. He alleges that the instrument of severance is

fraudulent as he did not sign it.



Ht' ~:(;b til',' Ullin to ckciarc thaI he I~ sC1lciy clllitlcc! lei tlK fec Sll11)'le Inlcrcs1 Ii,

the ills apphcatloJ1 I,; rcslsled by Miss ~om1a Anderson and Mrs. Mi L

\' j t t.) I"J 'j--j ,-UII ,[vj i-) ,.()\\] -~ '-.:;\CCUlrL\ and SlSlc,r LICljt~l]Cl(l"'\ '~'j

Miss Anderson WOL!lcJ h,jVC the court declare that Mrs. Brown-Cal11p 1 had exciudec!

Mr. Campbell from the proper!v [e)I (! period in excess of lwelve years and thus hac.

during her II fCt IJT1E.: , becc)jTI'~ soleiv cntltled to the legal lllteresl b\ wa\ (\ :: )1ussessor\

title. She, however. dld not flle an Ancillary Claim

The qucstions for tbe court are as follows:

a. bas Mr Campbell established that tbe instrument of severance \A'as

fraudulent?

b. has Miss Anderson established that Mrs. Brown-Campbell secured a

possessory title to the property as against Mr. Campbell?

] sha1l answer each question in tum. The ans\ver to tbe first depends heavih,

however, all the evidence which is required for proof and the admissibiliTY and credibij

of what bas been produced.

Has Mr. Campbell established that the instrument of severance was fraudulent?

Mr. Campbell exhibited a copy of the document he alleges to be fraudulent

Apart from bearing the year 1992, it is undated. There is no indication on the documem

that It has been produced to the Stamp OffJce or to the Registrar of Titles. It bears

signatures purporting to be that of both parties. Mr. Campbell's signature is purportedly

vvitnessed by 8 Notary Public in Philadelphia but there is no County CJerk's certificate

appended to the document. He has not explained the source of the document.

When tackled on these details, counsel for Mr. Campbell, Mr. Lyttle, submitted

that the tenancy transfer instrument that the Registrar would have acted on and should
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have bome the evidence oftlle Registrar's official stamp wOLl1d have been retained by the

RegIstrar. 1 ranslated, th1s submlsslOn means thal tht transier lnstrumel1l WhlCll Mr.

Campbell relies on as being fraudulent is not the document which was registered on the

title. The substratum of Mr. CampbelJ's case is therefore swept from under it. In my

view, it would nol have been difficult for M1. Campbell to secure a celiified copy of that

document, but he did not. M1. Lyttle submitted that the Registrar may have destroyed the

instmment after it was registered but he did not make the submission with any real

confidence and 1 reject it. Mr. Campbell's claim fails on this basic element.

In the event that I am wrong on that aspect, I go further. Whereas I am not

pem1itted to express any view as to whether I think his signature seems genuine or not, I

am confident in my view that it cannot be sufficient for Mr. Campbell to merely say,

"that is not my signature". In fact, when first shown the document in cross-examination

he testified that the signature, "appears to be my signature". He later asserted having

fully acquainted himself with the contents of the document, that it was, in fact, not his

signature. He accepted, however, that "it appears in some form to be my signature". The

Register Book of Titles shows him as being a tenant in C0111mon of the property. If he

alleges otherwise he must demonstrate the contrary by convincing evidence. If he alleges

that the endorsement 'VI'as secured by fraud, the standard is raised. The standard is still a

balance of probabilities, but as Lord Denning, M.R. said in Associated Leisure Ltd. 1

Associated Newspapers [1970J 2 All ER 754 at page 758, fraud should not be pleaded

unless there is clear and sufficient evidence to support it. The emphasis is mine

1 find that Mr Campbell's challenge to this document falls a long way short of

being sufficlent. On this basis also, his claim for sale ownership by v:ay of survivorship

• -I' '1lTIUSl LaL.
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Has i\1iss''\nder'so!l established thai J\1r·s. Brown-Campbell secured a possesson
title to the pnJpert\ as against :VI r. ( amphell'.'

!!le !' ] 1-- :lrJ .., dlill ,)!!'- C'; 1"1 '11,-,
(ll' ,

'1- I-

i ,

Ii Ii! lal.t· lit! Illte'reSt II th~ 1. r\llr~, i\!ji elk i-j 1\011 'ildJlJbe:- Iv1 )IV]l;],

('hamhcrs I the rd dcicnclan! tu rv11 (alllphe]]c cldlm. Melli, sht ~llIci Iv1IS' i\

leaVt arricl,!\!ls Tilt ~i(rid(I\'lts were' ordered. ai the case mdndleCmCnt ('()],('cTence iCi

lrt:aied (~s 111(;11 \\IUleSS stdk]TICnls

Tilel] counseL MISS Colman submitted that the W(JV III whIch the claim wac

begun. thai is. by Fixed Date Claim Form. relieved them of the obligatioll tu hove filed dlJ

ancJ!larv claim. It was therefore sufficient, submitted learned coullsel. for them \0 hd

asked for the relief in their affidavits filed in opposltion to the claim.

They exhibited a number of documents 11l an attempt to discredit Vlr CamDbel

claims. Despite the fact that the documents were for the mOST pan me-Ide h, ire! min

thev ,vere admitted into eVldence by agreement.

Insofar as they sought to show that Mrs. Brov,'n-Campbe]] had excluded

Campbell from the property, Mrs.Hylton-Chambers deposed that she visited Mrs. Brovm-

Campbell daily between 1988 and 2000 and during that time 1\11". Campbe11 never resJded

lI: or vlsited the propeny. She was not challenged on that evidence.

M.r. A011 Campbell also swore to an affidavit in this matter. He deposed thai r\1r~,.

Brown-Campblill is his mot1ler and Mr. David Campbell. his adoptive father. Aon salC

that Mr. Campbell left the property "some time about 1984 or j 985" and wen! to the

United States of America. According to Aon. Mr. Campbell returned to the island on

several occasions but never stayed at the property until after 1\1rs. Brown-Campbe11's
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death On that occasion, says Aon, Mr. Campbell declared that the house was Aon's as

he was Mrs. Brown-Campbell 's only chlld.

Aon '5 testimony \vas however severely discredited when he admitted in cross

examination that no one was living at the house at the time of his mother's death and that

Mr. Campbell gained access to the property by knocking off the locks to the house less

than a week after his mother's death. In his affidavit, Aon gave a totally different picture.

There, be said that Mr. Campbell was his guest at tbe house a week after his mother died.

Aon '5 credibility, however, does not really affect the matter.

It is on this evidence that Miss Anderson and Mrs. Hylton-Chambers seek to say

that Mr. Campbell had been dispossessed by Mrs. Brown-Campbell. Miss Coleman

submitted that the situation is identical to that in Wills v Wills (2003) 64 WIR 176.

I find that I need not decide that issue. The fact is that these ladies assert the

validity of a transfer endorsed on the certificate of title in 1992, effecting the severance of

the joint tenancy. Miss Colman submitted that, on their behalf. She asserted that Mrs.

Brown-Campbell had executed the transfer instrument exhibited in court. In the absence

of any evidence to the contrary, the document and the registration would assert

recognition by Mrs. Brown-Campbell of Mr. Campbell's legal interest in the property as

at that date. It is from that date that time would begin to run against him, despite the fact

that he may have left the property in 1988. I rely on section 16 of the Limitation of

Acti ons Act for this point. TIl e section states:

"When any acknowledgment of the title of the person entitled to any land or rent
shall have been given to him or his agent, in writing signed by the person in
possession or in receipt of the profits of such land, or in receipt of such rent then
such possession or recelpt of or by the person by whom such acknowledgment
shall have been given shall be deemed to have been the possession or receipt of or
by the person to whom or to \vhose agent such aclcno\\']edgment shall have been
gIven at the tIme of giving the same; ano the right of such last-mentioned
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persoll. or all.' pcr"son claiming through him to make an cntn. or bring ali
action to recover such land or rent. shall be deemed to have first accrued at
and not before the time at which such acJ.::nowledg-menL 0" (he las( S~IC!

:-1C l~ nov,'! I;" more (l]:',' W a~ given

)1: !l1\ appi ICdllOll the sec:lJOll l(i the Il1stan' case. J nnd [Jiat :he iran cjrJCUI"-j

\VOl/lei 112v(" heen an ackllowlccJ""qY""'nl ivlr Canmbel], t!tk a~'\~arch ;::' !)(J2

Mi ''\ncJcr'.;on (mel ,'\1rs, Hvlton-Chambers )Idve therefore jed iCi

lltle III Mrs Brovvll-Campbcll rex twelve IIJVil1~ died ill 2UU2 iii,

result is lhal Mr Campbell rcmall1S the holder of a

W1tl1 IVlrs. Brov\'n-Campbell's personal representat1ve

interest ill the property diC!I1~

There IS no evidence before me which would allCllr,: me to deciclt that the

beneficial share that each holds in the property IS other than in equal shares The

authorities establish that where the property is taken in]oint names and c

I112trlIl101l1ct] honle the presu111ption 15' that the beneficia] Interest js taken c:~qLlali> T'lj'~"

maX1111 IS equality is equity. See also Phipps v Phipps Sec.,; of ]999 (delivered

11 IA/(3) at page 7.

1\11'. Lyttle sought to address me on the validity of a gift of the property as set out

in the last win and testament of Mrs. Brown-Campbell. That however is not the concern

of Mr. Campbell. The property, fonning part of Mrs. Brown-Campbell's estate. 1t lS

her executor to deal \vith that issue, if there be an issue. I am nm required to pronounc:e

on the valJdi Mrs. Brown-Campbelrs \vill or any gift therein. ] understand that 2

grant of Probate of same has already been made.

Conclusion

For the reasons stated above it is ordered that:

1. The Claimant David Campbell and the Estate of Cannaleta Brown
Campbell, deceased, are the legal registered owners as tenants-in-
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common of all that parcel of land with building thereon known as Lot
No. 81 Hague Housing Scheme. Hague in the parish ofTrelawny. hemg
all that parcel of land comprised in certificate of tltlt reglstered at
Volume 11 7J Folio 781 ofthe Register Book of Titles;

2. The property shall be sold and the net proceeds of sale divided equally
between the Claimant and the Estate;

3. The Estate of Call11aleta Brown-Campbell, deceased, shall have the first
option to purchase the interest ofthe Claimant;

4. The propel1y shall be appraised by a valuer to be agreed on by the
parties and failing agreement, by a valuer appointed by the Registrar of
the Supreme Court. The cost of the valuation shall be paid by the
Claimant, but shall be bome equally by the Claimant and the Estate;

5. The personal representative of the Estate shall advise the Claimant's
attomeys-at-law, within ten days of the receipt of the valuation report,
whether the Estate intends to exercise the option to purchase the
Claimant's interest in the propeliy;

6. If the Estate chooses to exercise the said option the personal
representative or the nominee of the Estate shall SigI1 the sale agreement
and pay the usual deposit to the Claimant's attorneys-at-law within ten
days of the agreement for sale being delivered to the personal
representative or nominee for signing;

7. The Estate or nominee shall complete the purchase of the Claimant's
interest within ninety days of the date of the Agreement for Sale being
signed;

8. If the Estate or nominee should choose not to ~xprcise the option or
fails to comply with the orders at paragraphs 6ftf 7 hereof, or either of
them, then:

a. the property shall be sold by private treaty or failing that, by public
auction witli the appraised forced sale value being the reserved price;

b. the Claimant's attomeys-at-Iaw shal1 have carriage ofthe sale:.

c. the personal representative shalJ deliver or cause to be delivered to the
Claimant's attomeys-at-law, the duplicate Certificate of Title for the
property in order to allow the completion of the sale;

9. The Registrar of this court shall be and is hereby authorised to si gn any
and al1 documents required to glve effect to this order. should either
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