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IN THE SUP.INE COURT OF JUDICATURE e
OF JAMAICA
COMIMON LAY

SUIT 0. C.L. 1976/c 313

BETWELN LLOYD CAMPBELL PLAINTIFF

AND THE CLARENDON PARISH CCUNCIL DEFZNDANTS

Mr. Raphael Codlin &% Miss DBeryl Ennis for Plaintiff
Mr. DeA. Scharschmidt for defendant.

31st March, 1981, 2nd, 3rd & 4th June, 1981
12th, 13th, l4th & 15th October, 1981
29th January, 1982

PATTERSON J.

Frankfield is a small town nestled in the hills of Clarendon
on‘the banks of the Rio Minho. It has a number of business premises, a
Railway ascation, a Fire Drigade station, amongst other buildings. As
the year 1975 drew near to its close, Frankfield lost one of its husiness
places to @ fire. On the 27th December, a building which koused a
hardware store and classrooms for the JAMAL foundation was gutted by fire
of unknown origin and all its contenfs were destroyed. The town's
Fire Brigade was unable to save the building, probably because it was
hanmpered by the lack of water at some stage of its operations, The town
is supplicd with water from a nublic supply scheme under and by virtue of
the Parishes Water Supply 4Act, but on this night, the water had been
locked off with the result that the flow to fire tydrants in the town was
disrupted, although it appears that the domestic supply to some areas at
least, was not so disrupted. It was the plaintiff's business place that
was gutted and he has brought this action against the defendant tc recover
damages for‘his loss, He claims that the destruction of his business
place by the fire was caused by the negligence or breach of statutory
duty of the deferdant, its servants or agents. The particulars of

negligence set out in the pleadings are'=~

1. "Fziling to provide a constant flow of water in the water main

and hydrant.

2e Failing to provide any or any sufficient water in the water
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main and Lydrant,

Failing to provide a proper water supply by which water would

be available to the Yire Brigade at all times.

Locking off the water so that it was unable to flow into the
wate:r main and hydrant @t the material time.

FPailing to be available to turn on the water so that it could
flow into the wator main and hydrant on the occurrence of

the fire.

Failing to ruspond prowmptly to the request by the fire Brigade
to provide water in the watcer main and hydrant.

Failing to mrovide an efficient system for releasing water

into the wat .r main and hydrant,.

Furth.r or in the alternative the destruction of the p laintiff's
business plzce by fire was caused by a breach of statutory

duty by the d efcndant in trat the d 2fendant by its servant or
agents failed te provide water in the water main and hydrant
contrary to sections $ and 20 of the Parishes water Pupply Acte!

n

The vicissitudes which befcll the p laintiff during the Testive

seagon Were vividly r:lated by the plaintiff himself in his testimony, At

about 10:

nremiscs

30 pems on the 27th December, 1975, while he was in a club on

where his hardwore store was also situated, it was brought to

his atteution tiiat swmoke was coming from a window in the 7irst floor of

the store

h rdw re

building. The sround fleoor of that building housed the

store and the wirst flcor was used as classrooms by the JANAL

foundantion., A fireman who was ¢lso a natron of the club summoned the

Firc Brig

the fire.

ade, which arrived within a few minutes of the discovery of

The firemen sct about their task with alactity and despatche

Some of them went to the fire hydrants on the strect and connected hoses

whilst others pumpoed water from the Fire unit into the upstairs of tle

buildin:

it out.

o e
L

where the fire was confined. They alnost succeeded in putting

Howcver, the water from the fire unit ran out and although the

hydrants'valves were cctivated, thore was no wster. The fire unit then

went to t

rofilled,

he rivor which runs at the back of the premises where it was

Misfortune betook it; it stuck in the sand and it was not

until some 45 minutes aftor leavine for the river that it was towed out and
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the men were able to resume their activities. By then, the fire had

i -
roegained its strength end wvas new out of control. Lhe roof and floor cof
the first fleoor of his building had caved in ond the hardware store on

fire. The firemen again con.ected a hose

the ground flocr was now on
to a hydrant and taois tiwme ther. wis witer. Cne Ivan Brown who was

employed by thnu defendant to lock off the water zt 9 p.m. cach night and

to turn it on again ot 5 aeme bnad beon summonced and he turned on the
woter at abeut midnight. fHowever, it was too late; the building vas
razed to the ~sround despite the efforts of the firemen. The agreed
damage to the building wos pliced at 20,000, and the damage to the
stocl amounted to thrusands of dellars. The plaintiff contended that but
for the lack of water in the fire hydrants, the building would have
besn saved; his stoclk would not have bheen destroyed and the damage to
the building would not have exceeded 11,000,00,

He says that he naid woter rates to the Clarendon Parish

Council, the defendoant, in respect »f three premises in Frankfield,

including the hardwarc storce. He pzid on a flat rate basis, and praid when

. . - Yy P
he received a stetement by post telling him how much to nay. *he ryates

for 1975/%358 on a nuarterly hasis; but not in advance. For 1975 hee paid

%4101.00 water rates for the premiscs that was destroyed. On the night
of the fire, *“he domestic water sup
and indced, to his howse, had not boson disrupted, but there was no water
in the hydrants on the street at the crucial time.

The facts in this action are not disputed in so far =ag the
material narticulars are concernaed. he plaintif{ called two witnessces
in support of his case. Ivan DBrowan told the Court that he was ewployced
by the defendant to Lock off the woter surply between 9 pome &nd 5 Q.
every night, znd that on this night of the 27th December, 1975 he had
done so at 9 pm. Later in the night he heard somcthing and as 2 result
he turned on the water at about midnisht. The other witness, Voranal
Sampson, whe was L ¢ Firc Brigade sub-offic. r in charge of the operations
that nighty told the ccurt that on his vrrival on the scene, the firc was
confined to the upner floor of th: building. *e gave details of his

fruitless cfforts to got

frow the hydrants, of his misfortunes at

the »ivar and of thoe ultimatce destruction of the building.

)1y to the hardware store and thee c.jub
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Frankfield is suunplicd by water from a public water sup-ly which
is provided by the Clarendon Parish Council, the defendant, under tne
provisions of the Tarishes Water Supply Act. The source of the water, in
1975, was a sprins known cs "Katta® situated high in the hills overlooking
Frankfield., The soring is hurnesscd and the water is led off by a AL
water main to & reservoir which is some three miles furthor down the
hill znd on thc outskirts of Frankfield. A 4" water wain leads the water
from the rescrvoir into the town. A 4" cast iron valve is attached to
the moin lending from the reservoir, to lock off the water flow to
the town. It appeors thot some of the buildings in the town which are
on the same elevation or higher than the reservoir arc suppliéd by

service pipes which run off the moin botween the spring ond thie reservolr,

v

while the othor buildings would be sevved by service pipes running off
the 4" main from the roservoir, Fire hyorants are conmected to the
4Lt pain and a 4 cast iron valve, similar to that mentioncd before, is
fitted to each aydrent to control the flow of water to it. These hydrants
are strategically placed in the town along the public highway, and they
can be turned on 2.d off by weans of a hydrant key which fits into &
section of the valve, or even by « wrench if the valve is n.ot protected
by a box.

The “arishes water Supply Let (hereinafter callzd Ythe Act™)
prescribes (scction 16) the bascs on which water rate are payzble vwithin
a defined district and states whe is liable to pay such woter raote., In
a general way, tiI cion provides for the payment of water rate by
certain nersons within a district nrovided with o public water supply,.
Section 20 of tle Act prescribes a rote payer's right to obtain woter
within the districts

The plaintiff contended that his premises is within the defined
district of Franlkfield and that he was liable to pay and did pay water
rates. As a rate-payer, he wos entitled to water. The sravemen of his
case is thet the defendant having provided a public water system in
Fronkficld, and he being a person entitled to water from t .at supely,
he was denicd his cntiticement to that water at a crucial time because
of the negligence of the defendant., He contended that the defondant was
under o statutory duty to supply him with an unlimited g -antity of woter

|
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and thot is so whether it flows into his premises or it otherwise constitutes
a part of the public supply vrovided by the defendant under the nrovisions
of the ict. This duty he contended flows from the provisicas of scction
5 & scection 20 of the Act.

The defendant coantended th:at scction 5 and section 20 of the
Act do not cast any duty on it. Counsel arguced that the Act is an
enabling statute establisling o scheme for wator surply in a defined aroa
snd section 5 aud s.ction 20 simply preseribe parts of the machincery of
establishing such = scheme. He asked the ceurt to draw a distinction
between toe iuitial suoply of water to o rosident and the continuous
supnly of woter te thut r o gideat. Section 20 is concerncd uith the
initisl sup 1y »f water to the resident and before he is cntitled to 2
sunply, he wust have oeid for it; thure nust be paymeat befors supsly.

If section 20 mens that the rosident is ontitled to a coatinuous supnly,
payment for the same pust nevortheless precede the supplye If the
scction cr.ntes o duty, then the duty must be in relation to wotor for
which the plaintiff hos paid, and it is For Lhe plaintiff to satisfy

the court that he hes complicd with the conditiens, #urther, such duty
could cnly be in rclation te a supply of water for domcstic nurncies,

and cn the cvidence, thoe domestic wator suprly as not disrupted av
anytime.

The »rovisivns of the Parishes Water Supnly aAct wmust be examined
to ascertain whether or not it creates the duty contended for by the
plointiff., Dectiocn 5 and section 20 read as follows:-

Section 5 "In cach casc in which the Parish Council of any
parish has beun or shall herecfter be autiaoriscd to construct
any vater works under this Part it shall be lowful For tioc
Hinister to define the limits of the district (which nay if
the Minister thinks fit comprise the whole parish) for which
sach water swinly is or sball be provided, and frowm tine to
tine, as he shall think fit, to enlarge, lossen or :lter,
such liuits, as also the limits of any district clroady
defined by the Minister.”

Section 20 Fhvery person resident within a district who shall pay the
rater rates for such district in manner aforesaid, and
preoduce when roulraed his receipt therefor, shall be intitled
to be suprkicd with water from the public watcr suncly cf such
district, suhject only to the rules and regulntions for the

time being affocting the same made and appreoved under this
Part, and to any limit which shall tiiereby be prescribed,”



An Benabling fet® may be described as a statute which makes it
lawful to do something which would not otherwise be lawful. Such

statutes are uswally cxpressed in p.rmissive language, for cxample, the

words it shell be lowful®™ or the nrovision that sowmcthing 'may be done,™
are cmployed. In such a case those words import a discretion, unless

there is something in the subject maticr to which they are anplied or

e

in any othoer orrt of the statute to show thet they ..re meant to be

imperative., In Julous ve. Bishop of Oxford ((1880) 5 App. Cas. 214 page 222),
Lord Cairns said:=
"The words 'it shall be lawful' are words making that legal
and possible which thove would otherwise be no right or
authority tec doe. They confer a faculty or power, and they
do not of themsclves do mcre than confer a faculty or power,
But tlicre may be something im the nature of the thing empowcered
to be done, something in the object for which it is tc bo done,
something in the conditicons under which it is to be done,
sorethiing in the title of the persons for whose benefit the
pover is to be exercised, which may couple the power with a duty,
and uake it the duty of the person in whom the power is repescd
to excreise that powoer when called upon to do so. These words
being, =accerding to their aatural meaning, p. rmissive or
cnabling words only, it lics upon these who conternd thet an
oblipation exists to 2xurcise this pewer te show in the
circumstances of the case something which, according to the
principl.s I hav. menticned, creates this obligation.!

The Act in my viow, empowers the Parish Councils in the variots
parishes to which the ‘ct cxtends, to cunstruct water werks and wrovide
an cdecucte water surply vithin defined districts. wection 5 of the ict
dees nothing wore than to cmpoucr the Pinister responsible “or donsstic
water suprlics to define the linits of districts to be provided with
water from 2 perticul v vater .orke. The sct prescribes the Ay in
which districts arc defirved for the provisicn of water. If a larish

Council obtiains authority to construct vater werks then the costs of

such congiructisn may boe advenced by Central Oovernment through the

feccountant Cencrel, such adviauce to he repaid primzrily by riotes levinble
vithin the dietrict for waich such wat:r supply is “rovided. Section

16 of the ict sives the “orish Council, intcr alia, the power to fix
vater rates for the wurpeses of the repayment of such an advance, and
states how these ratis e to be fixed, and how and by whom they arc
payable. fGoctisn 20 of the .ct states when 2 person shall be cntitled

to be supplicd with wator from oo ublic water supry wly within o district,

A peraen risldent within o distiict whe vways the water rates which have

Ll

been fixed fer that district, rrd thercafter, nr Juces vhen reGuired,

4



7
receipt for such sum that he has paid, then i nd only then does he become
entitled to be supnlied vwith water from the public water supply of such

district. But such entitlement is not absolute; it is subject to rules

and rcepulations we affecting the same. It seoms to me that this scction
makus a general and aob o sorticul. r statement of a werscents entitloment
to vater, ‘Iﬁ dogs not cioate o duty cn the pnrish council te supply a
rate-payer at all timesz with weters I am fortified in this view by the
nrovisions of section %22 of the Act which cmpewsrs iorish Councils to make
by-laws for the mancgement of nublic water sunplies. Included in those
povers are provisions for the Tarish Councils to make dby-laws:-
(d) for repulating the sale and delivory and supnly and use of
water in the parish, @nd
(e) for prescribing the amount manner und limit of the supply
of water to any rotes payer or class of rate payers in the
varish, @d
(£f) for defining and regulating the powers, rights, dutics and
conduct of all roreons enployed, in about or in connection
with the vater wrks or water wors situated within the parish

and of all porsone sccking n supply of water from any such

woter work or water way, snd

(g) for the cutting off cnd stonoage of supply of water to
premises - (i) if the woter iate in rospect of such
premiscs is in arrear sad unpnid, or
(ii) if there has been waste of water supplied to such
premiscs vhetincr such waste was occnsionasd by an act or
default of the person naying the water rates or not.

By-laws overning the Pronkfield wiater works werc nsde and
published in the Janaice Gazcetie on “he 15th Wovember, 1951, It is these
rogulcotions that give o norson resident vithin the Prankfield water works
digtrict a specific ripht te cbtain water from the public water supply.

It prescribes the mannsr in viich applicetion for o service pipe to

premises within Lho dislrict is to be nnde, aud establishes the ratus

payable for the surrly of vater te tue wrewdlscs. It empowers the

Superintendent of larochial Noans ond Yorks (who hag, subject to

instructicns from the P-rish Council, immediate ¢k rege of all woater werks

#

&
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within the parish), to cut off the water supply from private premiscs for
non~paymneant of water rates in -rroars, and prohibits persons supplied with
water frowm givins it swaey except in case of fire. It shows clearly that
section 20 of the lct vas not intended to create sny duty on the defendant.
The word Yentitled? used in "he scction should aot he piven a strained
meeniag; it dees no more than pive o persen o clazim to apnly for a scrvice
vipe os defined by the Act; 1t dros nob cruave the right contunded for by
the plaintiff,

Reading the fct as a whele, T hove formed the vi.w that it is an
enabling act couferring cortain discritionory nowers on the parish Councils
to proevide 2 wnter sunely system vithin the porishes, ard I Lold that scction
5 and 20 de not cryoate the statutory duty cuntended for by the plaintiff.

Counsel Zor tio plaintiff further contenddd that even if the Act

does not create 2 duty, Ybut mercly gives a wmower to the Parish Council to

e

e¢mbark unen o scheme for the sunuly of water in the parish, once that Parish
Council cmbarks upon a positive cxercise of that piwer, it is liable (in
demages) if it performs that cxircisce in a rvogligent way. The periormance
in a weglipgont way does act dejend upon oay Jduty cortained in any statute,
and tunt 2all the plaintiff acceds to zhcw is a pesitive emborkation on the
cxercise of the power coaferred upen it." He srpued that the statute

has given power to the Parish Council to wrovide the service, but this does
not mecan that it may ot elso be @ duty. "Duty,! he says, includcs "powers!
The defendant owed & duty to the pleintiff, the rate-payer, to ensure that
water which that Parish Council had vrovided und.r the powor given by the
Act would Ve maode availaile to the Fire DBrigede so that it could have
continued its task «f extinguishing the fire which had been brought under
control by the use of the weter from the fire unit. If water was readily
available in the hydrant, no more than $1,000 in dewages wceuld have been
done to the building., The cuesticon »f novn-feosance did not arise as the
defendant emborked on a pongitive act by previdiag all facilitics and water
itsclf, Any unegligence in the oxercise of tucir control would give rise to
liability. He invites thce court to muke a clear distinction "betwocn the
gituation vhure a local cuthority is cavovired to v rform a functicu and
that authority (&) does neot porform the {unction at wll, (b) performs the

function Mt does sv necligeutly. IF () is arplicable, the authority ooy
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not be liable for the non-feasance but if "(b)" apnlies, then the
[ ’

authority is liablel"

1

If I understand this argument co:vectly, the plaintiff is
expressing wiet suoias te be trite law, namcly, if a body does sxercisce iis
staututory pouers to de certoin scts, it ~wes o duty to any person whase
property may be off:cted by those octs, to exercise rinsonable care, and
it will be liable in daw.ges to any such pursen who s ffers by its breuach
of that dvty. This urinciple of law was perhaps aptly stated by Lord

Parker of [addington vhen in Grost Central Railway Co. ve Hewlett (1916)

2 4.Ce 511, ot 519 he said:-

It is undoubtedly a wcell-settled principle of law that when
st tutcry pouvers are confe. ¢d they must he ex.rcised with
reasonable care, so that if those who exercise tuem c-uld by
reasonoble precaution have prevented cn injury vhich has been
occasioned, and was likely to be occrsioned, by thelr oxercise,
damzpe for nesligence may be recovercdl™

I ruspectfully express ny agreement with those views on the lawe. It
cannot be disputed thit if the defendant in the performance of its
permissive statutory now.rs, inflicts injurics on the plaintiff through
lack of care or skil., it would be liable in damages for sucih injuries.
For instance, if the defondant had allowed ater to escape from its
water woerks unto the premises «f the plaintiff, thereby causing danage

t>» crops or building, it scuus to we that the plaintiff c-ull rocover in

damages, under the principle «f Rylends v, Fletchers, Again if Lihe

defcndont neglipgently laid down its water mains and as » result the

+*
mains wore to burst cund cause drrege to prop.rty or person the defeondant
would be linhle. The stond rd of core is what is reasonable in the
prevailing circumstnuces to " ruvent cscapes caused by forseable eventualities
znd the liability for escapes depeads on negligence in the last wentioned

example, and wrot on tic briach of ony statutery duty or statutery power.

ftn Tast Sufiolk Rivirs Cotehrent. Borird ¥.oKent aznd Anothep

(1941¥A.C. 7% the Howse of Lords had to ccusider vhether-the avpellants, a

gtatutory hody, oved the redpondents a dutyp, snd if s6, the nature of that

duty. The respondents wers the'o n.re of

pastureland protected by a o
wall from inundation by =z tidal river, Lt & tine vien the heirhits of a -r

spring flood vas indr.ased bY anortherly wale,.the-well partly collapsed,



leaving a breach 20 feut to 30
pasture land was flooded. The
statutory powers undertook the
work so inefficicently tlhiat the
causing scrious damz.e to the r
had exsrcisced ruagonable skill,
repeired in 1% Zays.  Viscount

had this to say:-

10.

feet wide., As a result, the respondentgs!

appellants in the exercise of their

repair of the wall, but carried out the
floodinz continued for 178 days, thereby

espondents pasture land. If the appcllants
the broach in the wall might have been

Simon L.C., in delivering his judgment,

"The rroblem of loaw which now arises for solution is hy no

LUOnES AN sy onc.
The apwelldnt Board

Its terontial elw:.ats are these. (1)
were under no statutory duty to rcpair the

breac but they had thie power to enter upon thz lend for the
purper of erdeavouring to effect such repair and tacy did so
enter. (2) it was the criginal breach in the wall, coused by
the act cf natulo, which produced the flooding of the respondents’

land and it was tLe

on - rations of the tide which kept it

flooded; the cfforts of the appellants were dirvcted te sbating
this damage. The eusellantst woant of skill did not cause

such domegte ot a“l.
want of gkill in

(z) 1f the appellants had not shown such
ing to rapair the wall, -nd if they had

been served by an odeguate well—trulned staff, the gapy in tie

wall would hnve been

flooding would have

closed much sovoner than it was and vhe
bean nore nromptly ~bated.

The wuestior is whether, in the above cilrcumstances,

the wwpelleants ave

due to thoe delay in

disputed that if the
their stetutory vaower

rusnondents tnxouuh

listle to the rsspondents in damages to such
amount as would ropr

scnt the nct loss to the ruspondsils
abating the flood,...s It iz not, of COUrSe,
apnellants, in the course of cxorcising

s, hod inflicted fresh injury on the

lack of carce or skill, they would be liable

in dawagss Jor the conszguences of their wezligont act. If,
for example, the appellants, by their unskilful proceedings

had cuuscd & Turtihocr

arca of the respondents' land to be

flooded, or hod vrolonjed the pueriod of flooding beyond what

it would have bee
liable. Ruv (anart

do not govern tihc mai
The respondents woerld

n i¥ they had never interfered, they would be

from two minor matters, which it is sgrecd
n issue) nothing of this sort happened.
¢ hzve galned if the floodine had becn

.stopped socnoer; thelr complaint against the avpelloats is that
they did not sct with sufficient skill to stop it more
promptly; but the reswoudents cannot point to any injury
inflicted upon them by the avpellant Board, unless it be the

Boerd's want of succe

a2t an earli r dote.

ss in endcavouring to stop tnp flooding

In order that thte r-spondents should succeed in this
action, it is necessary that they should ostablish, not only

that the nppellants
ex.rcising their st

yure wunting in care ond skill viien

atutory vowvrs, but that they inflicted

injury and loss upon thic respondents by their negligencGeeses

In tho present case
due to tiec exorcise

the dam(gu done by the floeding was not
of the a pzllants' statutory powers at all,.

It was due to the crces of nature which thoe & nell.wnts,

albeit unskilfully,
consideraticns lead

claim is ill-founded,
of their land <uring

were endeavouring to counteract..essf hese
to the conclusion that the resjpondente!

They have sufrered cdumage JJ the flooding
four months or wore. They scek to racover

cemnensation fyom the oppellants for all of this loss excent

the Tirst fortni- nt.
it was caused by the

vere onde. vouri:

a1
)

5y

sut the awrellunts did net cause the loss;
op.rations of nature which the eppollonts
ot very successfully, te counteroct. IH is

“7
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admitted that the r» spondents would have no claim if the
appelliants hod never intervened at all. In my opinion, the
respondents cgually have o claiw when the appell-nts do
intevrvene, snve in resnect of such damage as . flows from
ticir interveption ondos mi ht have béen avoidel 1f fheir
intervention had been nmore skilfully conducted.™

This c¢nre clearly settles the point that where a
statutory authority is entrustcd vith amere power it canncot be mude
liable for any damage sustaived by o newber of the public by reason of
a failurce to exercisce the pow r. If in the exercise of its discretion
the aut ority embarks upon an execution of the power, the only duty owed
to any meither of the vublic is ﬁot thereby to add to the domages which
that poerson weuld have guffored had the suthority dene nothing. So long
as the autihority excrciscs its discretion honestly, it can detoermine
the method by which, «nd tio time during wlich, the power shall be
excreigads; and it cannot be wade liable, except to the extent just mentioned,
Tor any damagce that would have bucn aveoided if it had exercisced its
discretion in a mor: reasonablce way.

The plaintiff's action is feunded on a wreach of statutory
duty and/or common low ncezligence. The nlaintiff therefors, in order to
succecd, must show int.r alia, thet the danage complainzd of is the result
of the breach of duty imposcd eith.r by statute or the commeon law, His
cleim is based cn the defenrd ut's omission or neglect to nrovide water
at @ crucial moment; hoe savs that as o result of its failure to nrovide
vater in the hydrants (vhethor it be b virtue of a statutory duty or a
power coupled with a duty, or by vivtue of the common lsw,) his premises
wag totally destroyed, the damares runniag into wany thousands of dollars,
whereag if eith.ur water was in the Lydrants or rcasonable care had been
exerciged to make wotor availoble in the hydr.nts, the domage to the
premises wceuld not have amounted to more thon vne thousand dollars,

It has been =soid end rightly so in my opinion, that "As a
general rule, a mere omission to cct when there is no duty to act gives
irise to ne cause cf action cven when damages is caused. An omission in
the course of performing o duty to tuoke care is indistinguishable in its
legal effect Trom an act.!

(Sce Charlesworth on %egligence (Mth -~diti~n) at poragraph 51) I have

b

already oxprosged the view th-t tae defend.nt was not uvader a statutory

duty to suvvly woter in nunlicdted cuveontity ot any piven fime, to the

4
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plaintiff, As to his common law claim in negligence, one of the necessary

factors is to show the particular duty owed by the defendont to Lhe

plaintiff., Lord Vrisht expressed it succintly when in Lochgalley Iron

& Coal Co. Ltd, v McMullan (1934) A.C. 1 at p. 25) he hod this to say:-

In strict legal analysis, negligoence means morce than hecedless
or careless conduct, whether in omission or commission. In
properly connotes the comnlex concept of duty, breach, and
damage thereby suffered by the person te whom the duty was
owinga'

One must not lose sight of the distinction between acts that
create injury or a positive risk of injury and a failure to act or to
efficiently act to prevent a threatened or obvious hrrm. Where a person
who is not under a2 duty to act does nothing but fail to act, he cannot
incur linbility. Hven if he undertakes a task which ke is not obliged
to perform, he owes no duty to take care in its performance s long os
he does not therabhy add to thoe damage which would have becn caused had he
done nothing. The duty of care reguired of all men is not to injure tho
prdpmrty cr werson of another. I share the view that YA person oves o
duty to toke care when he should foresec us a reasonable man that his «acts
and conduct ore likely to cause physical damage to the person or property
of anothur or others in the ordinary course of things, oy in the
circumstances actually krown by him to exist at the time. If he can forcsee
consuquences not intended by him which, though possible arc not probable,
such consequences are regarded as too remote and he is under no duty to
take carc in respect of them. An omission to act, otherwisce than in the
persormonce of a duty to take care, is not a breach of duty to toke care,
even though it can reasonably be foreseen that such omission is likely
to causc physical damage to purson or propeértyecaese It is a question of
law whethor o duty to take care arisces in any given ciose.” (8ec Charlesworth
on Negligence (4th Bdition) paragraph 52).

It is intercsting to note that similar principles to those
mentioned above and those enunciated in the East Suffolk case obtoin in
othor jurisdictions. The cppellate division of the “upreme Court of

Ontario scems to hove decided the case of Venvalkenhurg ve Horthern

Navigntion Co, (1913 30 O.L.R. 142; 19 DeL.R. 649) on similar principles,

Charles Vanvalkenburg was o sceaman employcd on the dofendant's stenmer

Tt

Winmonice s While off duty he and the r:st of his soteh vore amusing thenm-

selves ruonning cwround the docks, and he sliiiped and Tell Tnckvords intot]
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Se¢ds  One of hie cowpanions immediately pressed the electric

bell button which was the signal for "man cverbosrd.” After vaiting s

[
minute or two, his compranion again signalled but the shivu centinucd on

its way. Vanvalkenburgh at this time could still be scen swimmin

e
Not until ~fter an orel revert was made to the captain sone five minutes
later as Lhe =hip tursed arsund, and Vanvalkenburegh was then one to two

miles astern. He was not r scucd. The parcents of Vanvalkenburgh brought

[

actirn for dama

L

regulting from the death of their son. At the trial,

the plrintiffs were ncn-suited and they anpealed, Mallock CeJ. Bx. in

delivering the judgment of the court sald this:-

"The evidence shows that the deceased was not on duty at the
time of th> accident, and had reckessly put himself in a
position of groot peril, and that his cwn wvant of carce crused
the @ccident, Thus, the defendant compawny are nct rosponsible
for his hoving fallen into the water. The cquestion then
arises whether the defendants were guilty of any actionable
negligence in not using 2ll rcasonable mesng in order to
rescue the drowning 2ale..ee.e

It is furth r argucd that the vessel unscaworthy,
in that the c¢luciric bell system was out of order, thereby
causing a faotal loss of time in attempting the rescue.

The evidence, I think, warrants the findincg that the
bells were out of order, and that in this resaect the vessel
vas unseaworthy, contrary to the nrovisions of scction 342
of the Cansda Shipoing fct. The cvidence =lso sihows that the
seamen weroe never instructed in reg .rd to the use of life-
buoys, and it may be inferrced from 2ay Dale's failurc to throw
the life-buoy overboard at once that he was an incompetent and
in¢ificient scaman, and that such inefficicency alce constituted
unseavirthinesSSecee o

here wes evidence, furth-r, upon which the jury wi:ht

have found thal, if Dale had promptly thrown the life-buoy

to the decersed on his falling into the water, and if the

vesvel had reverscd immediately on Dale touching tho cecloctiric
button, the deccased could, in all reescncble probability,

have becen saved, and, 1f the Jefendonts owed to the deceased
the legal duty of using all reasonable mceons to rescue him,
then they woire guilty of negligence in not huving donc so;
butyeeeseey I om unable to see whercin they owed such logel
duty to the deceased. He fell overboard sclely because of his
wn nerlimence, His voluntary act in thus putting himsclf

in a position of danger, from the fatal conscaucnces of which,
unfortunately, there was no escape cxcept through the
defendarts! intervention, could not create a lugal obligation
on the defendants! part to stop the ship or adept any other
means to sove the decceased”

The Crurt of Anpeal of New York had to consider a similar

situntion to thnat in the instont case. In 1928 the case of H.R. Mock Co.

v. Rensgclaer Joter Co. (1928 159 NE. 896) come before that court.  The

defendnnt, o woter works company under the laws of New York state, mede
a contract with ths city of Rensselaer for the supply of watcer during
a teorm of yoarse Votor was to be vrnisned, inter alia, for sorvice

ot fire hydronte ot the rate of 142,50 a yeor for cach hydrant. ater

S 0O
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was to be furnished to private takers vithin the city at their homes

and

factorics and other industries at reasonabls rates, not excecding a

cated schiedrlas whil i o - © W i 1 ]
stated sciwdule; while this contranct wss in force, a buildin; chught
fire¢s The flames, oprecding to the plaintiff's warchouse nenrby,

. con LEK T J 021 v g ‘] i )
destreoyed it and its contents. The defendant, according to the plaintiff

was promptly notified of the firey but omitted and naplected after such
notice, to supily c¢r furnish sufficicnt or adeduate quantity of water,

'ith adecuate prossure to stay, suppress, or cxtinguish the fir: bheforo

1

i e vl Ty v y1ee - - 3 o N
it r.ached the werczhousc of the plaintiff, although the pr ssurce and

[

. s e . . . .
supply which the dofendant was equipped to sunply and furnish, and had

[

agrecd by sais ceontract to supnly and furnish, was adoguate and sulficient
te nrevent the Sproad of the fire to and the destruction of the plaintiff's
warchouse and its coutents.” By reason of the failure ¢f the defundart

Mo fulfill the provision of the contract betwecn it and the city of
Rensseloer', the plaintiff is said to have seffered damage, Tor which
Judgnent is demanded. In delivering the judgmunt of Uthe court, Cordoza

Cede, hod this to scy:=

"We think the action is not maintainable as one for a common-law
tort. It is ancient learning that cne who assumes to act,
even though gratuitously, may thercby beconme subject to the
duty of acting carcfully, if he acts at allee...The plointiff
would bring its case within the orbit of that »rinciple. Tho
lhand once sec¢t to a task may not alwsnys be withdrawn with
impunity though liability would fail if it had never been
apwlicd at all., A time-honoured fermula often phrascs the
distinction as one between misfersance and nonfecsance. Incom-
nlete the formula is, and so at times wisleading: Given a
relation involving in its existence o duty of care irrespcctive
of a contract, a tort may r.osult, as well {rcm acts of
onission as of commission in the fulfilment cof tic
duty thus recognized by lawe.....Whot we need to know is not
so much tie cenduct to be aveided when the relation and its
attendant duty are established as oxisting., What we nced to
kunow 1s the conduct that engenders the rolation. It is here
that the Tormula, however incomplete, has its value aad
significonce.

If conduct huas gone forword to such a stage that inaction
would commonly result, not negatively mercly in witholding a
benefit, but positively or actively in workiug an ianjury,
there exists a relation out of which =arises a duty to go
forwcrd. Bohlen, Studies in the Law of Torts, n. 87. So
the surgeon who operates without pay is liable, though his
negligence is the omission to sterilize his instrumintcececs
the enginecr, though his fault is in foilure to shut off
GteiMe eeeeesthe maker of automebilas, at the suit of some one
otlicr than the buyer, though his negli: nce is murely in
inndeounte inspectioneesss.The cuery slways 1s whether a
putative wrongdoer hos advanced to such a noint as to have
launchad o force or instrument cf harm, or has stopped whoere
inact on is at most o rifusal to become sn dastrument for

EZCUC‘!.,. sssee
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The plointiff would have us hold that the defendant, when oncéd

it entored upon tiae performance of its contr-ct with the city,
wos brought intce such a relation with every cne who might
potontinlly be benefited through the supply of wvater at the
hydroants as o jive  to negligent performance, vwithout reoscnable
£ o refusel to continue, the quality of @ tortyeeecaas

notice of

e .ru satigfied that iiability wceuld be unduly and indecd
indefinitely oxtended by this enlargement of the zone of duty,

The dealer in cocl whe is to surply fuel for = shop must thon
answer to the customers if fuel is locking. The manufucturer

of gurods, wio ent.rs upon the porformance of his counuveoct,

mugt answer, in that vicw, not only to tke buyer, but to ¢t se

wio to his knowledge are looking to the buyer for their -wn
sovrces of supply. Tvoryone making a promisc having the quality

of a centract will be under a duty to the promiscec by virtuce of

that promisc, but under snother duty, apart frem contract,

to an indefinite number of potential benefieinries when purior-

mance has begun. The assumption of cne relation would meon

the unvoluntary assumption of a scries of new rolations,

incucapable hocked torsether. fpgain wo may say in the werds of

the Surrvme Crurt of the United States, The law does not apread

its protectivn se far. The judgment should be ofvirmcd, with coasts"

In the idnstunt case, thurce is ovidence teo supuort o finding of fact th t
on thisg ili-fated night, tho defendont had cut off the flow of water to
the fire hydronts et 9 nm. and thet when o fire commoenced on the plaintifft's
prenises ot about 1430 mm, ther. wos no water in the fire hydronts.  She
Fire Brigode acted «fficicntly znd with despatch, ~nnd no blame can bhe
attached t¢ them fcr foiling to control or sxtinguish the ire, once
they started te act. On & balance of probabilitics, it can be inferred
that they would have been succwosful in putting cut the firc vhen only
slight donepe had bheosn done to the building, if they were oot hiampered by
the lack of water in the Iire hydrants. Their action in secking an
alternatd scurce of water frem the noarby river was commendable; the fact
that the unit got stuck in the ¢ffort is unfortunate. It wos their Jduty
to identify 211 aveila.le wator sources thet may be used in fighting « firc.
So thure was no real reliasnce on any one source, he it fire hydraants or
what is describad as Yopen scurces." I find that the members of the Fire
Brigade were cwars of the fact thot the cupply of wator to the hydrants
was curtailcd hetween the hiurs «f 9 ni. and 5 gm. each ni~zht, and that
the siren on tie unit wes scunded with the hope that the perseon resionsible
(Mir. Brown) would turn on the woter to the hydrants. The cpen source vns

.

quite accessable ~d “ithin casy reach and it was preferred to use that

source instead of owveiting Sle turning on of the water sunply to thoe

hydrants.

S5
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Th re is no cvidencce before the court te say what couscd the
fire on the plaintiff'c premiscsy;  whether it wos the work of srsonists,
or through the neglipgence of the plaintiff or his tenants, the JAMAL

~rogtod
i

foundation, or scme otli.r roason, it is not know. It was never sugy
that the lock of watcr cnused the building to commence burning., Vit
the plaintiff is suyine is that however the fire started, the defendont
is under o duty to supply bim vith water from its hydrants to put out
that fire, and thot tLhot duty arises either from the specific pruvisions
of the TParishes 'ntor Susply Act or at common-law. The defendant nas
failed to pericrm the duty of susplying the water and as a -result, more
damage was dence to his premises than would have been done had he been
and conscauently the defendunt must pay.

supwlizd the water /I find myself quite unable to cgree with this
contentifne., It is cntirely novel., The defendasnt is not an insurcr

to pay
so as to be liable/for the demase done by fire to the plaintiff’s
building. The defendzat, acting under discreticnary statutory powirs,

supplics water to the Tronkfield area, and the nlaintiff is 2 person on

whom a benefit is lestowed as o rosult of the excrcise of the statutory

powers. The only duty that the defoendont owes to the plaintiff, vhether
it be in the excercise of its statutory powors or at common low, 1s the
common duty of core; to sce that by its acts or omission in its
operations, it dous not camse injury to the property or person of asnother
thrcugh neglizence.
In my judgment, the defendant was under no obligntion, oither

as a result of any statute or -at common law, to provide a const . .at flow
of water in the woter modn ond hydront or any sufficient flow thercin,
The Parishes ‘‘nter Su.ply fct does not place a duty on the defendant "to
provide o proper water supply by which water would be availo:le to the
Fire “rignde at 2ll times,% nor have I becn pointed to any statutery or
common low obli-otion on thoe defendant so to doe Huving srovided a
public water oystem ror the t-wn ¢f rankfield and its outlying districts,
the defend-nt is rot bovnd to keep water in dits wains and hydrests ot

all times. Indecd, the wsvidence is thet the leckine off of wrter ot nights
was necessary in ordor to build up the quartity of water in th: roservoir

by nigcht to mz.t the demonds by Jay. *the source wos mpraving; inaderunte to

S 3
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égot the demondse This course of action is not unusual throughout the
length and breadth of Jamcicna, ond public wvolicy Jemands it. The
defendant is nct to be made liable ifor failing to provide water in the
mains or hydrants at any ~iven time. Sections 5 and/er 20 of the .ariszhes

Yater surply Act do not cast ony Auty on the defendant so as

it liable Tor failing to srovide water in the mains or Lydrants .t
all timcs or zt any given tive. *he defendant is rnot to be made Liable
becaunse in the exercilse of its mowers it did not have water flowing in
the hydront or main, or becausce it discontinued the flow during the nights

although

e}

fire occurred during that time, The lack of water in the
hydrents did not cause the fire. The fire was raging beforc it wes
discoverod that no watcr waes in the hydrants. The Fire Brigade do not
depend on hydrruts aleae for water. In the exorcise of their discretion,
they turned teo thye river £for water wien it was discoversd that ne water
was in the hydlrants. lire Brown teld of the steps he tock to turn on the
vater into the maing Jjust o8 soou os he w.os notificd, and there is no

evidence to sug

thot ks was noglipent in turning on the water, or

that he did o sid sremptly.  Vater w. s returned to the hydraats

before the *drcc

de returnad freom the river, but how so>m before cannot
be ascertaincd, The defendant did not act nepligently in turning on the
woter, nor is therce any ovidence to sugrest that it failed te provide

Oy

ficient system for vclonsing water into the wator wein snd

!

Thr ¢vidence is thot the witer 1s locked off by means of a velve affixed
to the main neor to the reservoir, That valve can be opencd and closed
by a special tool made for the purnese or by any ordihary wrench, if

the valve is not rrotected by o volve box. It does not appenr that Mr.
Brown had any difficulty in opening the valve .nd thus turning on the
water, I cman find nothing wrong with the system for releasing vater into

h}

voeter was in the hydrants at the Tirst time

the mains. I accept that if
when they were turnzd on, the damage to the building would not hove
amountod to more than shout $51,000,00, “ut for the reasons stated above,
T Lold that the defondant is not liable for any damage causcd to ihe
building or to its coutints Ly the fire.

The plaintiff further rpued that he is entitl.d to rely on

~
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the provigions of sectien 5 of the Torvochlial Fire Urigade Act in support

S ¢
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of his claim. I

contonded thet the ]

id
[e]

mrish Council is under a clcar duty

te vrovide a Fir

©

> Drirade with 211 that is necessary to extiaguish =
fire whenoever it occurse He realises the fact that his ploadin: s did
not allege that tho defendands breach of duty ~rose under the wrevisicns

of the Tarochial Jive Dyigade act but he said that the object of plending

a statute is ito zlert the opwonent as to the case he has tc meet in
ri:lation to thnt statute. So if the plaintiff pleads a statute and

sceks to rely on it, the defeadant is cntitled to point the court to

the statute docs net aveil the plaintiff, hut instoad it

avails the defendant, :nd by p rity of reasoning, th. cenverse applics.

Onc of the eifcets that o defence may have is to strengthen the

niaintiffis cuse, wnd in the instunt case even though the plaintii i did

not plead the Tarochial “dire drisnde Act the defendant having

-
cnd r lied wper it, has left it open to the plaintiff to wmake suci use
of the provieions of tae ‘et zs can cnure to the plaintiff's benelit,”
On the othoer hand, the defondant nrgred that the plaintiff did =ot plead
the Parochial Fire Brigade fct .nd any statute on which the plaintiff is
relying «nd such yarticulars of the statute as are necessary te formulate
the duty or duties cont:inded for, must be nleaded.

Scetion 6 of the Porcchial Fire Prigade ct ronds ng follovs:i-

"hen vnder the provisions hereinbefore contained this £t
shall be in forcc in any town or district, the duty of”
cxtinpuishing fir-.s, ond of pretecting 1lifc and nropurt?y in
cases of fire within such towns or distiict, shall be
entrustod to a Fire Brigade, to be constituted ond maint &ined
by the Troish Council of the parish within which such tow™ ©F
district i+ situated, 2nd to be subject to the ordors of

such Cruncil; nd, for the mroper perlformonce of thin duty:'
the Council shall crovide, for the use of the Fire Brigade,
as many fire cagives, accountrements, teols implements, ond
appurtenances as tacy may consider necessnry, and shall
cause the same clways to be kept by the Fire Brigade in sroper
repair and scrviceable order,
The def.odeant plended, inter alias-
"4, The Defendent will rely on the provisions of the
Porishes woter Supply isct and the Farochial Brigade lct as
Amended,»

I agree that ‘e function of pleadings is to give fair n:tice
of the case which has to be met nnd te define the isgsues on which thoe
court will hove to adjwlicte in ord.r to detirmine the mott-rs in
/'1 =1

dispute between the nartiess.  But o sorty is bound by his ploadings ond

his cz=sc is confincd to tre dssucs rodsed on the olosliness unloss ond

W K3
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until they nre amendeds. I8 the plaintiff, after sceing the defonce,

thoeuzht it prudent to rely on the provisions of the ferochial Fire Brinade

Act,y then he ot Libervty to avply to swend his ploadings to 2mbrace such
n claim. He aid nothing of the sort. I hold that he cannot pray in

~id any Juty thot the statute may place eithor on the Teorish Council or

the Fire Brigoede to agtablish o claim eithor under that Act or ot comnon
lawe *he nlailntif

did not at any time contend that the Fire Drigade was

e nr that

ko

P
v

neplipent in the way in which they went about Tighting the
the Parish Ceuncil was nezligent in the manner that it constitutced «and
mninteined the firs Drignde, aud conscquently no such cvidence was adducoud.
Hoving resord to the sceregoeing considerations, I have formed tue
view that the plaintiff's claim must fail. Accerdingly, there vill be

Judrmment Jor the defendant vith costs to be agrecd or taxad,.
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