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Il THE SUPXEME COURT OF JUDLCATURE OF JAMAICA
IR COMMON LaAwW
SUIT NO. C.L. C2563/87
BETWEEN SHEILA CAMPBRELL PLAINTIFF
AND SHARON ANTONIA KIEM
AND
ROSTLDA HUSSH N '
- EXECUTRIXES OF ESTATE
LLOYD W. KIFM (DECEASED) FIRST DEFENDANT
AL BENJAMIN WELLINGTON SECOND DEFENDANT

Miss Dorothy Lightbourpe and Arthur Williams fer Pleintiff

Defendanta unreprzsented

HEARD: FEBRUARY 7, &, 1991,

COFAM: WOLFE J.

This matter cowng befote me for damages to be assessed on bchalf of
the Plaintiff, |

The Plairntiff, & very stitractive lady 40 jeare of age, is a £light
sttendant employed to fir Jamalca Limited.

Cn the l4ch of Moy, 1987 che was driving her Volkswagan Motor Car
licenged 7571£D alorg the Rockford Read, on her way to wqu at the Norman Hanley
Internationsl Afrport, when tho Sazrond Defendant. the servant and/or agent of the
Firat Naned Defendants, who was travelling in the apposite direction in a Toyots
lotor Pick Up cnllided with the Plaintiff’'s vohiecle., The azeident occurrad at
approximately i.50 p.m., Tha Plaintiff lost ccrocirnuancas znd on regviai??
conscicunncas she found herself a paticnt in the Plagtic Surgery Centra at 01d
Hope Road. She obeerves that her entlre face except for her left eye was heavily
bandeged. 8She had guffered lacerations to bothm&rmﬂ. The lower portion £ he:
body wag immobile. %he agperienced exerucleting pains., She was unable to :s¢

anything colid ard had to be fed on liquids. Her condition required ilmmedirte

curgery which lasted for five hours. The lecarations to her face had to ba autured.

Apart from thnz: facial lacerntione rhe nuccrined 2 fracture to har cheek
bone which required corveective surgery es well, There was #lgo a fracture to her
pubic area. She rewainad irv hospital until the 27th day of Mzy, 1987.

Upen diccherg: frem hospital che wac confined to bed until some tire in
Jure, following which che had to use crutches & mave rround. ier confiremert oo
bed and her inabilicy vo mewe around wizhout the ai? of her crutches necegcitated

her employirng 2 full time nurce at the rate of $160.00 per dier.
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It is the testimomy of the Plaintiff that following the accident
she continued to experience severe pain up to about July 1987, Pain killers
were prescribed to alleviate the scverity of the pain. Up to the time of

testifying the Plaintiff states that she continues to experience pain in

her lower back. The pain is motre severe whenever she 1ifts anything heavy.

The nature of her job requires her to assist passcngers from time to time
with placing their luggage in the over head compartment. Pushing the meals
or drink trolley on flight is a source of discomfort as her right leg has

lost its power.

The injury to her eye resulted in the eye being pushed back into

the socket. There was also a serious laceration over the right upper eye 1lid.

Her vision is affocted. The size of her right cye has been reduced. She is

unable to5 cope with sunlight. To this end she has been adviged to wear tinted
glasses and to have the glass windows of her house tinted. Wearing glasses
on her job is strictly prohibited. As a result she wears contact lenses on

the job.

The Plaintiff still embraces the hope of getting married and having
children. My observation in the second paragraph of this judgment leads me
to believe that the Plaintiff's hope of getting married is/geal possibility
however the question of her bearing children poses a problem. Lest my
obgservation be misunderstood, let me at this point review the evidence of
Dr. Warren Fabian Blake, Consultant Orthopaedic Surgeonn attached to the
Kingston Public Hospital,

Pr. Blake examined the Plaintiff on the 14th May, 1987 and found
the following injuries.

1. Multiple abrasions and lacerations to the right side of the face.

2. Laceration to the right upper eye 1id and lateral aspect of the
right eye.

3. Haematoma of tﬁe fight eye.

4, Xrays of the face revealed that the right Maxilla Amtrum or
cheek bone was fractured and depressed. Patient was referred
to the Facial Maxillary surgeon to be treated. She was also

referred to the Opthalmologist for the injuries to her eye.
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Hzving beenﬁ%é%ﬁg#haazahc w18 referted to the Neuro-
%

Gurgeon to ensure that she had not suffered any brain

damage. The: Plastic Surgzon treated her facial lacerations,

Thlg treatmert was of a2 cosmetic natur.,

5. Patiant was rendzr over the right pubis and sacro-iliac

rayion Xxays tevealed a double fracture of the zuperiny

pubic rami, This fracture was displaced 1.e. it had shifted

its position. The gacyn illec joint was widened indicating

thrnt the ligaments holding the joint toguther were ruptured.

Rest in bed was the treatment prescribed to =2llow the iealing

cf the fractures on theilr own,

Pzrient began to move abour on crutches by the 3let day 1987

she became more weight bearing on the 15th Juiae, 1987. The

nue of crutches was diszontifived on the 9th July, 1987,

Dr. Blake opiped that the widening of the sacro-fliazc would cause the
Pleintiff to continue experiencing palin., More importantly he tasiified that
if she boczma pregnant there was the possibility she would develop problems
becauge of the deformity of her pubic inlet which ds now out of ghapa. This
conditicn iz likely to result in cbeatructed labour, necensitating Caesarean
section which has inherent rieks and raoduces the chances of having mcre than
three children. There is a 10Z fapairment of the whols persocn.

Dr. Geoffrey Williams, a Consultont Plastic Surgeon, Fellow of the
royal Collage of Surgecns (Canadz;, Examined the Plaintiff on diverc days and
found that ghe had

1. Severe scarring on aer right upper eyelid.

2, Twe areas of scarring on her right chenk.

"oth sets of scars zre quite obvious. The doctor 1o of the view that
the Plaintiff can benefit frém Plastic Surgery but that she will ﬁot be completely
rid of the scers.

The right upper aye lid would require a gkin graft. The scars on the
cheek would be treated by a procedure known 2t dermabrasicn, Both procedures

the doctor sbserved are very painful.

A Becond cperation would be necessary twalve monthe after the first.

Both operations would require the Plaintiff to be away from her job for a pericd -¢

6 —~ 10 weeks,
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The estimated cost of both operations is as follows:

Surgeon’s feesn - $18000.0¢C
Hospitalization - $15000.00
2 total cof - $33000.00

Thexe will be a 107 facial impairment after the corrective surgery.
Dr. Wiliiams was asked to proffer a view as to the possibility cf the Plaintiff
bearing <hildren at age 40. The doctor observed that with the advancement of
medical technology the Down's Syndrome makes it posaible for the embryo to be
tested in utero to determine whether or not the child will be bern handicapped.
This advancement has removed what wag the greatest fear of women over 40 years
of age concelving. ie further stated that in North America and Europe quite a

number cf wcmen, especially career women, are postponing child hear to beyond

40 years of age.
DAMAGES
SPECIAL

Carlton Wright, a Loss Adjuster employed to Caribbean Loss Adjuster
Limited examined and assessed the damage to the Plaintiff’s car on the 4th
September 1987. 1 accept his‘evidence that thé car wag extensively damaged and
that the extent of the damage made it uneconomical to be repaired. He assessed
the pra-accident value of the car at $10000.00 and valued the salvage at $1.500,00
The Plaintiff however testified that she sold the salvage at $9000.00. I there-
fore award her a sum of $1000.00 in respect of damage to her motor car. She
paid an amount of $37{).00 to have the wreck removed from the scene of the accident

"8 the car could not be driven. This amount iz allowed. Assessor's fees $85.00.

Total $1455 °

MEDICAL EXPEKSES

I find that all the medical expenses incurred by the Plaintiff were
reasonably nacessary and were patisfactorily proved having been supported by

receipts in respect of the payments. They are as follows:

Dr. Blake $900.00
Pr. Williams 180.00
Dr. See (Opthalmologist) 964.25

Dr. Jackson (Plastic Surgeon)
for Surgery and Hospitalization 32000.00
$34044.25
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C/F $24044.25
MEDICAL CERTIFICATES

Dr. Jackson 1500.00

Dr. Blake 400.00

FOR DOCTORS TO ATTEND
AND GIVE EVIDENCE

Dr. Blake 30060,00

Dr. Williams 3000.00

To purchase of eye glasses 567.00

Contact Lenses destroyed 1783.95

To £111 prescriptions 147.50

Eye examination (Superior Qptical) 650.90

Loss of meal allowance for 8} months

at $349Z2.5C per month 29686.25

Loss of Froduction Incentive at

$1045.00 per month for 8% months 88£2.50

Cost of tinting windows

(Doctors advice) 375,00
$74501.45

Accommcdation expenses re

vigsit to Dr. See in Miami 613.76
$85515.21

Re motor car 1455.00
$86970.21

The claim for loss of earnings is disallowed as the evidence discloses
that the rlaintiff was paid her basic salary of §$119.09 per day during the tiaue
she was absent from work. 7The claiwm for value of sick leave used up is also
disallowed on the basis that sick leave 1f nct taken does not enure to the
benefit cf the Plaintiff financially.

The Plaintiff’s nttorriey sought to amend the statement of claim to
include claims for loss of grooming, stockings and shoes allowance, but the
amendment at thils stage would require nctice being given to the Defendants becruse
these heads of damages wére'not gpecifically pleaded.

GENERAL DAMAGES

FUTURE SURGERY

The Plaintiff testified that because of her scars Ailr Jamalca sought

to ground her, as it is the policy of Airlines not to employ pernons as Flight
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- Attendants who have facial scars. Thils was averted on the 1n£ervention of her

Trade Union. Since then she has gought employment with American Airlines but

;. her applicctions were denied becauge cf the nxqgmﬂf scarring. She intends to

pursue this particular type of employmert as = career. In the circumstances
the court is of the view that it is reasonable to allow her claim for further
surgery ir order teo have the scarring minimized. The amount of £$33,000.00 for
further surgery is allowed.

PAIN AND SUFFERING

The injuries sustained by rhe Plaintiff were quite scrious. She suffered
excruciating pains and is likely to continue experiencing pains. She will have a
combined permnnent impairment of 207 of the wholu: body even after correctiva
surgery is corpleted.

Three cases were cited by Miss Lightbourne in an attempt to assist the
court as to what would be an appropriste award in the circumstances of this case,
but the ccurt on examination of the cases finds them unhelpful. However in
deference to counsel I will advert to the decisions cited.

1. Panclicta Campbell v Errcl Mullings Reperted in Recent Personal

Injury Awards made in the Supreme Court and compiled by Mrs.
Ursula Khan, Attorney-at-Law, at page 49 of Volume 2.
In tho cited case the Plaintiff suffered the following injuries.
(1) A distonded bladder.
(11) To:nderness aver puble bone.
(£11) A4 cm. oblique superficial laceration to left tibia mincra (of wagina).
{(iv) 4 cm. laceration from clitoris extending along vaginal wall.

(v) Butterfly fracture of Pelvis.

She was awarde: $26,000 for General Damages in 1986. The nature cf thesc injuries
are not in any way similiar to the injuries sustailned by the Plaintiff in the
instant caeo,

2. C.L. 1984/D105 Sheila Darby v Jemalca Telephone Company Limited

2nd Daniel Rugsel, Rseported at p.60 of the same work,

The Plaintiff therein sufferad the following injuries.

1. Sovare shock

Z. Loss of blond

3. Fracture of the third, fourth and fifth ribs of left side of chest.
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4, Sevare blow:z to the head and face resulting ir loss of
4 teeth (incisors),
5. Comminuted fracture of the mid ghaft of the left femur
with a permancnt partial disability of 107 of the whole body.
Again the court observes thot the injuries gustained by the Plaintiff
herein sre wasily dissimllar teo those of the Plaintiff in rhe instsnt case.
3. C.L. 1982/C279 Viviepe Crz2ary v Executive Styles Furnishing

Limited ard Milton Swaby, Reported at p. 196 of the enme work.

Thie Plaintitf suffered the followirp injuries.

1. Fracture of Nasal bones.,

2. 10 ~m, laceration nof dorsum of nose juet right of midline
extending into nasal envity, septun involved ~nd extendisg onto
upper lip and iInto cxnl cavity.

5. 2 em. laceration just inferiorto lower lip in mid lesion.

4. 1 cm, laceration on chin in midline,

Thare 1s obviously no rinllarity betwesn these injurles and those
sustoined by the Plaintiff. A careful examins“ion of the cas»: reportad in
both Volumzs of Mrs. Yhan's work does not provide me with any asusistance,
principelly vacause the Plaintiff rufferad two completely differsnt types of
injuries. ¥ shall therefore have to uso my own initiative, guidad by the
evidence, to determinz what in an approprinte award in the circumetrnces of
the case. In considering this aws+d & bear iy wind that with fucuwe surgery
the searriug of the Plaintiff will be grestly minimized but “haic the injury
to the lowrsr bedy will cortiruwe to pvove problematic, In L1 the r~ircumstences
therafore i awevd the Pleintitf a sum ~f $190,0C0.70 for pailin and sufforing and
for loss cf ~menities $10,000.00.

LOSS 0% THE LABOUR HARKET

br. ¥11lisms gave evidercz o the effect that he was srtisfied that
future zurpery could effectively pinimize the scarring of thbe Plolntiff, It is
therefore unlikely that she would be zeriously handicapped or: the job market
wore che to lcose her job with Air Jemajeca. However I must beav in mind the
Plafuntiff‘e ~vidence as to the ettitude of Alrline Organizotions ve the employrent cf

persons with faclsl scars, I will runcd whet [ consider tobe awnneiusl mmount of $15,0C00,0C



LOSS OF FUTURE EARNINGS

With future surgery the Plaintiff will be required to be absent

from work for a period of 6 - 10 weeks. I award apurios of elght weeks loss

of future earnings at her present besic salary of $136.95 per diem = $7669.20

8 weeks production incentive at U5$217.00 per month

= 3622.07
8 weeks meal allowance et US%635.00 per month = 10599.16
8 weeks grooming allowance at US$65.00 per month = 1084.95
8 weeks stocking allowance ot US$65.0C per month = 1084.95
$24,060.33
<;\> Damages aré accordingly assessed in favour of the Plaintiff as set
out hereunder:
Special Damages = $86,970.2!
Gaaeral Damages = 272.060.33
$359.030.54

Interest at 3% on Special Damages from l4th May to 8th February, 1921. Interest
at 37 on $200000.00 from 10th July, 1987 to 8th February, 1951.

Cogts to be taxed if not agreed.




