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PHILLIPS, J.A.

[1] There were two applications befme me, an application filed on

behalf of the applicant Capital Solutions Limited and one filed on behalf

of the first respondent, Terryon Walsh.
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That the Order of Mr. Justice Brooks be stayed pending
hearing of thc !\ppeoi.

Leave to appeal if required.

Such further and other relief as may be appropriate."

[3] The grounds of this application wel'e that Brooks, J had refused a

stay of execution of his order on 30 December 2010, that he had erred in

ol'dering full payment out of account no. 6628-46 in purported

enfOicement of the' order of Bro\'/v'n J (Ag) I ,:And that the leorned judge

ought nor to have intel';:xeted the order of Sl'own J (Ag) as pel'nlittillg the

payment of monies out of account in two days. The applicant also

i:ldicated that it intended to appeal the order of Brown J (/\g) and if the

funds were paid out. it could render that appeal nugatory. The applicant

filed two affidavits in support of the application, sworn to by its acting

chief executive officer, Mrs. Vanceta Ramsay.

[4] The other application before me was No. 6/2010 filed on behalf of

the first respondent on 13 January, 20 i 0 which sought the following orders:

Ii (i) That the Notice of Appeal be struck out;

(2) That the Appellant/iSt Applicant Capitol Solutions
Ltd's application for a stay of execution pending
appeal, of the Order of Mr. Justice Brooks, be refused.



(3) That the Appellant Capital Solutions Ltd's application
tOi a stay of execution pending a ppeai, of the Older

1'1\:. Justi:e C1VVI~ i~C1

(4) CosTsro the 1 Respondenr."

[5] The grounds of this application wer'e many. The 151 respondent

stated that the claim was undefended below; that the applicant had no

locus standi to bring the appeal as it was merely a stakeholder as in an

interpleader action, and having disavowed any interest in the stake, (the

funds in the account), it had held itself bound to payout the fundsfo the

successful claimant of the said funds, and that the applicant was

estopped from adducing fresh evidence and re-litigating the matter. The

151 respondent then, as further grounds in support of the application to

strike out the appeal, challenged six of the grounds of appeal on the basis

that they were insufficient in law. The 1st respondent relied on her affidavit

sworn to on 20 January 2010, in SUppOit of her application and in

opposition to that of the applicant.

[6] On 9 Febr'uary 2010, I mode the following OIders:

"( 1) Leave to appeal granted, Notice and Grounds of
Appeal filed January 6, 2010 to stand.

(2) The order of the Hon. Mr. Justice Bl'Ooks is stayed until
the hearing of Supreme Court Civil Appeal 1"-10. 1/2010
01 until further' Older.

(3) The applicant is restrained from making any payment
out of the balance of proceeds currently in account



No. 6628-46 until the heoring of the oppeo! or until
further order.

!4 I': ~~otice of I~ppiicatic)i-: Coun 8: :jo i8cJ _JCJilLJorv
, I

13,2010, J\pplication i·~o. 6/2010 is refused.

(5)

(' \\0;

Costs to be costs in the .Appeal.

The appellant. Capita! Solutions Limited is to prepme.
file and serve order."

! promised to put my reasons in writing which I do now.

The proceedings

[7] The above applications relate to a rather unusual history of

proceedings in the court. The 1sl respondent. at my request. provided the

coul-j with a chronology of events which was extremelv useful and which

hc:::s msisted greatly in the production of these I-easons,

[8] ! wil! stort with the fix.ed dote cloim form \!l/hich vvos filed on 5

October 2009; the 1sl respondent Terryon Walsh was the claimant and

there were thr-ee named defendants, Capitol Solutions Limited, the

.AdministraTor General (the 2ncJ respondent) and Karlene Bisnott (the 3rej

!-espondent). The 1sl respondent however only claimed against Capitol

Solutions Limited the following:

"0) A Declaration that she is a joint beneficial owner
of Account No. 6628 - 46

b) An order that the 1st defendant execute all
necessary documents and toke the required
steps to note the claimant as joint beneficial
owner of Account No. 6628 -46.



c) Such further and other mde! os the court deerns
C:j

II: .

dJ That there sholl be liber'ty to appl/.'

[9] The grounds of the claim are set out in the fixed dote claim fmm

and essentially the 1sl respondent stated that she hod mode substantial

contributions to the said account; that prim to his death the account

holder, Mr. Gladstone Bisnott, had given the applicant written instructions

to odd her to the account as a joint beneficial account-holder of the

said account, however the holder had died befme she could attend on

the applicant to give effect to that intention; but subsequent to the death

of the account holder she attended on the applica nt and on officer of

the applicant confirmed instructions that her name should have been

placed on the account as joint beneficial owner. The fixed dote claim

fmm contained particulars of claim. Impmtant additional information

contained therein was that Mr Gladstone Bisnott as the account-holder of

account no. 6628-46 hod opened the said account on 01' about 12 May

2009. Also, the 1sl respondent averred that she hod caused cedain

deposits to have been mode to the account from another account held

by hel in the bonk, through another entity, all of which was known by the

applicant and this took place at about the time of the opening of the

account. So, the 1Si respondent was claiming that the deposits in the

account at its opening hod some of her' personal resources.
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:i Ic.i i:3 December 2009, when he mode tne following orders:

j. The relief prayed in pmagraphs (0) and (b) of the Fixed
Dale Claim Form filed on the 5th day of October, 2009 ole
granted'

2. There sholl be liberty to apply;

3. No order as to costs, and

4. The claimant's attorneys-at low to file the herein Order.

immedia tely on receipt of this order the 151 respondent issued instructions
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Havin;:; not been successful in tha~ regmd she fiied on 23 December 2009.

a Nojice of l\pplication for Ordm Specifying Time, which sought orders

flom Ihe c:oud thai the respondent comply v,lith the order of B,'ovVIl J

:/\g) within 2 days of the service of the order', and more importantly that

the monies in account no. 6628-46 be paid over in accordance with the

1 respondent's directions within the said two days of service of the order.

The court was asked to direct that in all the circumstances of the case

sufficient notice hod been given of the application. The grounds of the

application were that there hod been an order of the court and the

applicant hod foiled to comply with the some.



[11] On 29 December-, 2009 the applicant reac led by setting oui its

-=: I:JI--ldlrl tl-I'c; 81 CHI it dC) ::;1' ,f- j ~ t

I' respondent was otiempting 10 do rJY filing its OWi-: noiice of applic~lrion

for cour-t orders seeking on order thai the order of Brown J rAg) be sloyed

fOI a period of 28 days, pending the hearing of the appeal or

allematively, that the applicant be permitted 14 days within which fa file

its application under the liberty io apply order of the court and thai the

application for the order specifying time be adjourned for a further dote

to be heard with the application for liberty to apply. The grounds of this

application in essence indicated that the applicant intended to appeal

the order of Brown J (Ag) and the time hod not elapsed within which to

do so; thai although the order of the court hod only declared the 1Si

respondent a joint beneficial owner of the account, she hod given the

applicant instructions to pay over the entire account proceeds to her­

attorneys-at-low; that there was no indication thai the 2nd respondenL

the Administrator General, hod been advised of the application and the

urgeni need therefor; and that the applicant intended to "exercise irs

liberty io apply" and to file affidavits in support thereof with particular

reference to the terms and conditions under which the padiculor account

was held with the applicanT, as the 1sl respondent should also be bound

by those arrangements. Finally, the applicant complained about the



snort tin'Ie' service the opplicotion os a I'esult of which iI hod not

--tl 'I
; I!

[1 ~~] e opplicotions were heard on 30 December 2009 by SI'ooks, J

emd rile following ordel's were mode:

"0) The lilTle fOI service of the Application filed helein
on the 23rd doy of Decembel-, 2009 is obl-idged
ond the opplicaiion is deemed properly served.

b) Thor the 1st Respondent/Defendani complies wiih Ihe
Order of Evon Bro\lvn J (i~\g) within t\A./O (2) days of the
service of this Ol-del-.

c) Thot the money in Account No. 6628-46 is to be paid
over in accordance with the Claimant's direction
vv'ithi tvvu (2) dews ii, ,_ . ,_,' " r II,', ............ ""

lilt:: ~8lvlce UI IIIIS ulue:.

dj Cos!s 10 tf-Ie 1st lespondent 10 be taxed, if 1'101 0

e) Leave /0 oppeai refused."

[13] On 6 Jonuory 2009, the applicant filed three documents, the notice

ond grounds of appeal, notice of application for stay of the judgment of

SI-ooks J and 0; permission to appeal, if necessary, in the Court of ;\opeal,

and notice of applic::Jtion fOI court orders under liberty to apply in Ihe

Supreme Cour-t. The issues in the latter application, and for which the

applicant was requiring the directions of the court, related to whether

the order of Brown J (Ag) declaring the 151 respondent to be a joint

beneficial owner of the account rendered her entitled to the joint

proceeds of the account with the estate, or whether the 15t respondent



was entitled to a right of survivorship. There was also on issue with re~Jard

,~; ,2 ~ t I' '1 .:J ~ !C) irr'l; i-I c~· 1i '~I (J C)'y\/iF"1 er's hI[. n'-'I if I c~; ci c-: :.1 :~) iI

entolce the lerms of accounl no. 6628-46 previously neid in tll(-' 5:)1 1I0Ine

of Gladstone Bisnotl then deceased. The issue seemed to that the

applicant had not wished to disclose any inforrnatiorl about Ihe accounl

to the 151 respondent before she hod been found to have 0 Joinl injeresl

in the beneficial ownership of the account, but since that hod occurred,

then the issue of the manner in which the account was held, and any

limitations attendant thereon, or former claims against it, would apply to

the 151 respondent. i"-Jeedless to soy, that application hod not been heard

when the matter come before me, but there was great urgency

attaching to the application for the stay of execution of the order of

Brooks J bearing in mind the order for immediate payment out of the

funds in account no. 6628-46. In fact, the documents before me

indicated that the failure to comply with the said order- had resulted in a

committal application which was pending before the court against a

senior officer of the applicant. The notice of appeal filed essentiolly

challenged the orders mode by Brooks J on 30 December 2010.

The applications

[14J Thel-e were two affidavits filed on behalf of the applicant in

Application No. 2/2010. The first affidavit sworn to by Mrs Vanceta

Ramsay, prayed for the stay of execution of the judgment of Brooks J on



bosis, iniol olio ihot the leameci judge hod misinterpreted the ()Ioer of
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Iv' 1 01 ;'vVlse, or- shou the oppeoiC1goinst the jud'9 of

j (:'\g) be successful, then it vvould be i'elldered nugaiory in ihe

seco offidovii, IVlr's, Romsoy sioied thai ii hoc! olways be-x;!-' he:

uncJc!'slcmding thai once the beneficially entiiled interests haci Lx:;en

enlified, ihe pmlies would proceed under "the liber'ty to apply" with

r'egord 10 lhe ferms and conditions which atiached 10 account no. 6628-

46. bei ihe basis of the arrangements between the account holder and

Ihe applicant. and they would share their' one-half interests subjeci to

Irlose terms and conditiollS,

! II Mrs RCJnlsay further deponed thot subsequent the order of Brown

'f' 'I cjocurneniotion with !'egc:1id to the occou nr hod !:Jeer" Illclde

ovoiloble to ihe o!tomeys-oi-Iow for the 15t respondent, as weli os

oocuillentoiion fm the 15! respondent to open on account with tile

oppiicanl. None oi those documents were ploced before me, ihe leoson

given being that the documents were not before the courf belo'vv Cflld the

i!llenlion was that they would be placed before ine judge heming the

liberty to apply application. Mrs. Romsay stated that funds hod been

tr'onsferTed to the account opened in the name of Mr. Bisnott from an

account of another client of the opplicont, which funds hod been paid in

tranches pursuont to instructions. The remaining balance, she said, WCIS



paid by way of a promissory note, which was secured by a judgment in

~) i i ; ! Ie 1'11-::) It \/\/05 c)r, CJ[);=)C~(J:. r~ clen"lcJ f r C),,~-'1V :. Mi.

Bisnolt nod ever ~Jone unsaiisfiecl and he WCJS awme oi aliilrnes i!len

investTneni occouni was subject to the judgment. Aoditionoliy, S!le sioied

that the applicant hod hod no dealings with the 1SI respondent, prior 10

the applicotion which had been mode to the court for a decimation of

her beneficial entitlement in respect of the account.

[16] The affidavit of the 1s1 r-espondent rejected the statements made by

Mrs. Romsay as untrue. She said that, on sever-al occasions Mr. Bisnott had

told her of his frustrations with regmd to his futile attempts to get monies

from the subject occount. In her view, Mr. Bisnotl would not hove agreed

to any limitation to access to the account as they hod joint plans to use

the funds as working capito! for a business venture, 'Fyahside' r-estauront.

Further, she knew of at leasl one cheque which hod been obtained from

the applicant in the amount of J$1.77M which hod been returned due,

she believed, to insufficient funds. She attached a copy of this cheque to

her offidavit which had the notation, 'refer- to drawer-' thereon. She a

indicoied that to hel knowledge and understonding the occount WO'j 0

deposit occount and not an investment account. Fur-ther, she stoted that

she hod met with persons at the applicant company prior to the filing of

the action, who soid that they knew of the instructions thot her name

should be placed on the account, had known of her, and hod



(]nticipated and expected her' attendance at the offices of the

-~1 f') f·l : I ~- ~'; ,. \ '

[I i j f\ 1!18 rleallng, a further affidavit of Mrs. Ramsay in another suit

Black Brothers Inc. Ltd and Kenneth Black v Capital Solutions Limited, and

Parlanex Corporation) (Cloim No. 2008 HCV 04075) was submitled by

counsel lex the 1\i r'espondenL in on ottempt 10 atlack Mrs F(amsoy's

Gedibilily, os statements rnade ther'ein allegedly contradicted the

contents of the affidavits filed in this court. In the offidavit Mrs. Ramsay

gave details of monies owed by Black Brothers Inc. Ltd. and continuing

f,......,-;I;,t;~-- ,.,h;,-l..... l",---...-..)
I \~)\~-'IIIIIG_) vy 1111,.,...... 1 I II\...A\...) been ofLxded thot COiTliJony, by ths oppiicol!1

nel'ern one the fact lhat (] judgrnent had been obtoined agains! tl,errL

and tilat there had been on acknowledgment of USD$2,800,OOO.00 due to

Ihcc~ op n i, The paragraph relied or by counsel for the 15i responde

reads as follows:

"Most r'ecently the Respondent has become the
subject of Couri litigation for payment on on
occouni which is being defended as not being
due and payable as at the time of the suit.
Notwithstanding, hod the Respondent not been
carrying the Appellant's facility as it has, the
business decisior to payout thot 15t respondent
would have been available. As it is, thot 1st
respondent has token out committal
proceedings for non-payment of monies."



The submissions

1E>: ,=~(),,-Jl'l~)E~: rC)lt~-l '~]I:J~)lj( C]i--I I~-! n ~i r I :)I-Jl~jiTli~J:;i I-l~, sic] i I ~) C1: 1:' )t:.

learn Juage nod erred wrleri ne oldeled tlla! all the mOllles in tne

account were to be paid out in a specified time, to wit, two d within

service of the orde:. Counsel reminded the court of cer-tain information

which was before the court in the proceedings below, which was that

the said account no. 6628-46 was in the sole name of Mr. Bisnott and thai

he had died intestate leaving two minor children. His widow (the 3reJ

respondent) had filed an affidavit and application to be named

administrator of the estate of Mr. Gladstone Bisnott which was filed by the

attorney-at-law for the 1sl respondent and on which the 151 respondent

relied, indicating that she was relinquishing any claim to be beneficially

entitled to the funds in the account. The 2nd respondent however had

entered on acknowledgement on behalf of the minor child·en. The

applicanT, he submitted, therefore really come 10 the court, as on

interpleader, claiming no interest in the funds.

[19] In the matter below the applicant hod also informed the leamed

judge (Brown j (Ag)) of a competing claim on the funds which nod been

used to open the account and although the learned judge hod cd filst

adjourned the hearing so that the other matter could be heard, as it was

not disposed of on the dote fixed for the hearing of the same, he

proceeded to hear the motter, (the orders of which having been acted



em Blooks J, a!e now the su cl of the appeal) 'Nhen il carnE:: bock
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::::+jcmp!c.::d colieci the monies the day after the ordei hod bee Ill:1de,

[201 II was submiiled 11'101 subsequenl to the olders of BI'OWil j (Ag) the

OppllCOil t hoci been endeovouring to cOi:lmunico Ie the Ie: ill cmd

conditions on which ihe accounl was held, os it wos ihe oppiiconi s view

tho I Ihe 1 respondent, os beneficial owner of the account would have

to be subject to those conditions. Further, the court ought to hove

indicoted, or indicote on the opplicotion for liberty to opply, whether the

1)~ rcspc)ndcn: CJj G joi~~t O'v\/ncr cjf the occoun~ 'vvos entitlec1 C)i-Is-\-)c~lf (Jf

e CJ ceo un to:' '\IV tl ·2 r', subseq ue n t tot!l e cj e 0 ;- h () f tile

accoUni noider, the right sUi'vivorshlp was to be opp'lied to the

CI ceo iJ I~! T ,

i j !I was dher' submitied that the leornedjudge, Brooks J, hod

addressed his mind 10 those moilers, but hod osked whethei' the deloils

of the ternls arld conditions 0; the account were before Bro\'/v'n, (Ag)

ond he hod not oppeared impressed with the response, aiso given to me,

IhaL as thai informotion was confidentiol, it would not hove been put

before the court until the 1sl respondent hod been found to be

beneficiolly entitled as 0 joint owner of the occount. it wos submitted

thot the leorned judge 1s misunderstanding of the previous order led him



inlo errol, and as a consequence, the applicant was severely prejud

\ (]S ~ O'~JI ["lerC;lJncJ o iii 8!

'iii E:-lforces a pmticuim Inierpretotioll t/)E~

Order' of Brown J (Ag.) which may itself be
otherwise interpreted by the CourL

ii) Rendered Liberty to Apply nugalory.

iii) Rendered any contemplated Appeal
nugatory.

iv) Brought the investment account # 6628-46
to immediate maturity without any
information as to the ierrns and conditions
under which it was held.

v) J\fforded the Appellant no reasonable
opportunity under Liberty to Apply to detail
the conditions of the deceased's account.

vi) Exposed the Appellant to enforcement
proceedings; The Respondent has now
brought committal proceedings against
the Chief Executive Officer of the
Appellant for non cornpliance of the
Court' 5 Order."

[22] On the basis of the above, the applicant indicated that it now

therefore intended to rely on the application for liberty to apply jhe

application for stay pending appeal, for per'mission to appeal, and on the

notice and grounds of appeal.

[23] The applicant further submitted that the lemned judge, (Brooks J)

fell into error when he treated the 151 respondent as a judgmen! creditor,

when Brown J(Ag) had only declmed her' a joint beneficiary of an



OCCOUI1!. The li1ain complaint was tho I since the original account nolder
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fore clearly (] misunderstanding of the ordel by the coud.

submitted fudher in his written subrnissions that the occouni was

cm investment and not (] deposif occounl, and tho! 011 monies disbursed

()n !!le occount hCld been dUly negotiClted. Counsel also indica lecJ tho!

lher'e wm no inconsistency in the position token by the applicant as Jhe

lunds in the account, due to tne terms and condilio:ls on which they were

l'lcld. wou n yet be due.

!~'~ hi~~ 01-0: slJbmisJions ot the hearing l:Jefc)re (''('let I:c)unsei i"(~::ii(~(cj!ed

i'YI,)C 01 0; hod been set out in the writter: sublllis5ions Sa\/E; 10 enc]cxse

Ih the court ought to grant the application for leave 10 appeo[, if

ec=essalY Counsel submitted thot the order mode by Brooks, J \NOS final

in iis i'Tlport, but in ony event the application for leave to appeal and the

notice of oppea! had been fiied in time, that is within 14 days of the order,

II'le subject of the appeal, ond os he nod submitted that the applicont

~lod (] real chance of success on appeal, the coud ought to gran! leave

to appeal. He also submitted thot on any perusal of the affidavits, the

opplican! would be p!'ejudiced if the stay was not granted ond the

appeo' was successful, os the appeal would hove been rendered

nugatory.



f
ry r,.,
L~J Counsel voiced his concern in relation to the two minor children

:111) 'J U Ii); i k:; C) IIi c:! I ii'=- a i) D iic em; () u i I: I vt-: i lit: ;~ I i Ii Ii

oloel slating as hod not yei been staled, thai the light of survlvorslllP

could operote subsequent to the death of the occount holdel particularly

in the obsence of ony wl'itten instructions 10 odd the 151 respondenl's

nome to the account. Counsel mointained that the court oughl not 10

have shortened the time for the hearing of the opplicalion 'specifying

time for on oct to be done,' and ought to have allowed the applicotion

to hove been heard with the application for 'liberty to apply'. It wos not

the intention of the applicant to ask for any adjustment or variation to the

ordel of Brown J (Ag) but for clarification as to its meaning, intent and

application. Counsel indicated that he was relying on the principles

enunciated in the leading Court of Appeal case on this area of the low,

Flowers Foliage and Plants of Jamaica v Jamaica Citizens Bank Limited

(1997) 34 JLR 447.

[26J In reply, counsel for the 15i respondent in his wl'itten subrYlissions

stated that account no. 6628-46 was a deposit account and he relied on

the definition of 'der.:Klsit' in the Financial Institutions Act as the applicant is

a licensee under that Act. He relied on the fact that the 151 responden i

hod sued I(arlene Bisnott, the widow of the deceased and she hod

concurred with the jsi respondent's claim as to the beneficial ownership

of the funds. She hod also sued the 211(1 respondent and the 211 (1



lespondent hod not objected !othe declmaJiCln being glanted.

; i -- ,- i! :J ~- ,~ ~-'I ~ , --'1 :~; i f--:-~j i ff~):]t Inl C'i

~:(Jkoh and so auld just have mereiy compiied with the order of lile

c:mni cmd in that copocity, he submitted, they hacJ no locus slandi or;

ClpDcoi.

T] Counsel referr-c-;d 10 the boses for 0 gl-ont of 0 S10Y of execution of 0

jud~~lllen! and the pl-ovisions of the Court of Appeal Rules in pariicuior rule

2.14 which staies:

"Except so far as the court below or the court or
a single judge may otherwise direct-

!0) on aopeol does not operate as a stoy of
execution cx of proceedings uiider the
decision of the court below; and

(b) no inierrriediole ad 01 OloceecJings IS

invalidated by on appeal"

mid tf-le rules at the Supreme Court at 42.13 of the Civil Procedure Rules

(CP~?) which I-eads:

"A judgment debtor may apply to the coud to
stay execution or other relief on ihegroun::ls of-

(0) motters which have occurred since the
dote of the judgment or order; or

Ib i
\ / focts which OIose too late to be put before

the court at trial, and the court may grant
such relief. upon such terms, as it thinks
just."



He submitted that although there are no factors outlined in the rules for

ille E::>.el:::ise 0; iile s jiscleilol, Ii "':; ·:C)Uli II it II ~) l' j :~:I .:,~ i: j !\

11101 rilE:: starling puirl i is, that the oppiicarl1 shoulc! snow thol [ners or(-';

good leosons to deny the judgment credilo: the fruits of his judgrneni,

which he submitted, the applicant had failed to do. Counselr'eiied 01'1 Ihe

Court of Appeal case already refen'ed to, that is Flowers Foliage and

Plants, and also to the Linotype-Hell Finance Limited v Balcer [1992] 4 All

ER 887 and stated that the applicant, pursuant to the ruling in the lot lei

case, should have shown that if the stay was not granted, it would have

been ruined. However, to the contrary, the applicant hod not made any

such assertion as it only held the monies, in the capacity of a financial

institution, and hod not indicated that there would be any adverse effect

on its finances if there was on immediate payout of the funds.

[28] Counsel also relied on the case of Hammond Suddard Solicitors v

Agrichem International Holdings Ltd. [2001] EWCA Civ. 2065 fo: the

pr'inciple that an applicant in making on application fOI a stay of

execution of a judgment, must place befo:e the court information with

regard to its financial inability to satisfy the judgment debt, and must in

doing so be 'full, frank and clear'. Counsel submitted that in the instant

case the applicant hod not put any such info:mation befor'e the court.

Counsel also referred the court to several other authorities in support of

the submission for the bases of the grant of a stay of execution and in



sup of "liS submission thai the stay of execution of the judqment of

• .1)1 '-)'·-)f/' i '] (i'~ f ~_"I I S"~:J' ~ r':. . Beverley Levy v. Ken Sales Marketing

Ltd. ;J~::c:';:y,xted) Court of Appeal, Application ~~o. 1461J6 delivered 22

2007; Leicester Circuits Ltd. v. Coates BiOthers PLC [2002] EVVCA

Civ. 471j' Milford Trading Company Limited v. Garth Pearce (unrepmJed)

Coul'l of /\ppeal, /\pplication No. 46/09 delivered 28 May 2009; National

Commercial Bank Jamaica Limited & Another v. Robert Forbes

(unreported) Cour! of ,Appeal, ,Application No. 182A/07) delivered 13

rebruorv 2008; C &. H Property Development Company Limited v. Oswald

James Another (unreported) Court of Appeal, Application No. 132/08)

deliver'ed 24 October' 2008; Rahul Singh & Others v. Kingston Telecom Ltd

& Another (unr'epodedj Courl of Appeal, Application Nos. 72 & 80/2006)

d d S Decer",(llc)ei' 200cJ.

[29] In hiS further wl'itlen submissions, counsel challenged lhe position

laken by the applicant that the said account was subject to any peculiar'

security, ond 01 hypothecation and/or that the original accoun I holder

had agreed to any such limitation on the account, as there was no

documentation to that effect provided to the court, os opposed to the

copy of the 'Account Status cmd Statement,' produced to the court by

the 1 respondent, as Exhibit 1 to her affidavit of 7January 2010, in support

of the committal application filed in the Supreme Court, which has the

maturity dote stated as "on call".



r3 ''"''J 1 "C-)J'c,,,• J ~ ,,-) furthel challeng the stcmce the oppll CJIIlvVill1
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libel'ly tc opply emcl submitted that the position tClken by the opplicon~

was in effect impugning the ordel' of the court, which could only be

challenged on appeal and the matters currently being I'aised were

therefole outside the scope of 'liberty to apply', Counsel submitied on his

understanding of the true interpretation to be given to that aspect of the

court's order. He relied on the general legal position that "the

circulTlstances or the nature of a judgment or order often rendel

necessmy subsequent applications to the court for assistance ill working

out the rights declared .. ,', However, it was submitted, the effecJ of the

liberty to apply provision is circumscribed. Counsel relied on the principle

set out in Halsbury's Laws of England, 4th edition, Reissue, Vol. 37/2001

pam, 1230 which states that, "it does not enable the court to deal with

matters which do not mise in the course of working out the judgment or to

vary the tel'ms of the order except possibly on proof of change of

circumstances", Counsel also relied on Crisfel v Crisfel [1951] 2 KB 725, (]

case of some antiquity, and finally submitted that the 'Iibercty to apply'

order was really 0 judicial device not too dissimilario irs procedul'ai

cousin the' slip rule' intended to supplement the main orders in form and

convenience so thot the main orders can be carried oul. In the instant

case. he submitted, the applicant, intendin';;J to place before the COUl't



cJ e ICl iISO f j he oct1Vij yon the ace() un1, and the te ml s (] II d con d ition s () f the

I j r') ! I .=:1 ~l rr- ~ ~-1:'J C" I-:l T" ~J'~:~~) .I ! ,--J !I-,, 1-

~::)I';-:::)i():C!)/ outside the scope of 'liberty to 0.0.01)/, ,

1] Counsel then refelTed 10 Iwo cases 10 suppmt ilis conjen tion with

ord to Ih'?' right of survivorshio. thot is, the Jomoicon cose of Reid v

Jones (1 9 79) 16 JLR 512 ond Russell v Scott (1936) 55 CLR 440, on

I\LJstrollon cose. It was submitted that the law wos cmrectly sloled by

[)Inghom, J in the Jomoicon cose that,

"where 0 chose in oction would normolly occrue
to the slJl'vivm of two persons in whom it is jointly
vested, \!8ry' jtrong docurr,entory e'v'idence nrjust
be tender'ed to show that the deceosed oy
sonle unequivocol oct in his lifetime did not
intend that the survivor' should be entitled to
survivorship."

Counsel relied on a possoge in the dieto of Dixon and Evoti, jJ !n

Russell v Scott, whlcr: states:

"Once it appeors, os it does in the present cose,
thot 0 definite intention existed. thot the I:Jolonce
oj the credit of the bonk occount should belong

the survivm. these cases become, in our
opinion. indistinguishoble."

n~l

l v-:lJ In light of the obove, counsel was bold to submit, the Australion

cose put 'the motter of the right of survivorship of the survIving joint

account holder beyond doubt'.



[34] It would therefore, he submitted, nol require any clarificoJion flam

Iii ~)Ui i uI-"CjC-;r if:; Ii Ie; 0;':) --J:XCleIE,'C 1,)\ Ii! J ~ ~ c),,) !-l (,

tilel'j pursued hiS application fO strike au I the appeai. He relied or IUlf;S

26.3 ! 1) (b) and 26.3( 1) (c) of the CPR, which state:

"26.3 (1) In addition to any other powers under i hese
rules, the court may strike out a '0 taiement
of case or part of a statement of case if it
appears to the court-

(b) that the statement of case or the
part to be struck out is on abuse of
fhe process of the court or is likely fa
obstruct the jusl disposal of the
pmceedings;

(c) that the statement of case or the
part to be struck out discloses no
reasonable grounds for bringing or
defending a claim."

Counsel subri1itted that this appeal was on abuse of process os the

applicant does not toke issue with the fact thot the couri hos held that

the 151 respondent is 0 joint beneficial owner of the accouni, but is taking

issue that the 151 respondent is not entitled to the entire proceeds in the

account, thereby bringing into question the low that 0 joint beneficial

owner IS enidled by right of survivorShip, the entir'e occounf. Counsel

described this oppeal "os 0 collateral ottack on the liability expressed in

the judgment. and a meons wher'eby, if successful on oppeol, the

applicant couid ovoid its obligotions under 0 judgment it was not leally

challenging." Counsel 01'00 stated that the applicont hod the opportunity



10 OICJCf: DII the malerial it is referring to now, before rile court and having
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Bradford & Bingley Building Society v Seddon, [1999] 1 WLR 1482) and

In onv (:;venL he submitted, there was no reasonable ground for bringing

apneal

[35] Fino!ly, counsel wen j Ihrough each ground of appeal and

addressed j hem sequentially submitting that there was no basis on which

the applicant ought to be permitted to proceed. As the material is much

the sorne as has olready been submitted and set out herein, In my

nV-llt~·ll('ln n,r, I lC'ofl II nlft'"V-.,,,r-c, ,r-r-..."lri ",,...,.,,,,,..;hl'l h,,-....., ,... ...........,,"""~I
'-J r--..1 " I IV' I I I '-.-j I.....J~) G I U ~ t'-..J U I ~ v J C':' '-j "-) ',,-J I U 1_) \...)..).) I U I Y U G ,) e; I V t::: lJ by i'epeGtji~lg those

5J 's',io:--:5 and iTlaklll;:J this Judgnlent longer that it oiieacJy is j \..JI1lii'ig oU 1

Ie . LJeoring in mind olso, the overall view tha~ I have taken with ICOO

Ie) tile !e!Tledies sou~jht in both Iilese oppiicotions before me, os is setout

below.

Analysis

[36] ere hove been many submissions mode me in this iTlatler. j

intend to deal with those that ore determinative of tne applications. For

instance, I do not intend to say anything about the committal application

as i arrl not of the view that any aspect of that application was before

me.



Locus standi

..:) ': C1 I ,~j !,~
" .. .
lllhlU ISSI~)I, v,~~r\ ,:<lSII\. if/ U;:);:>II :1 1 \Iv ,.1

pOll iii il'1e CJcilon filed in trle Supreme ourl Tne CIC:lIms 01'10 olde:s vvere

mode in reiaiion ioan accouni ai iheir illSiiiuiion. The orders 01 both

judges required ac tioll Oil the pmt of the applicani. Although ii~)e p!

respondent has suiJmiiied that the applicant is a disinter"esied pmiy

and/or an interpleoder with no claim to ihe funds, nonetheless, in my

view, the applicant has a clem interest in ensuring that it is octing in

compliance with the mandate from its customer, (though deceased) as

well as iis understanding of the courr s order, and TO protecl iiself frorn

any professed alleged third pmty claims. Accordingly, I odopi the wOlds

of Ponton P. in Richard Spence v Maurice Hitchins et 01 SCCA f'Jo.127 /05,

Application No. 29/06 delivered 16 November 2009 where he soid:

"There can be no doubt thai ihe applicants are
affected by the judgment of Brooks, J and it is
only jusi and right that they should be heard ill
the appeal."

Permission to appeal.

[38] The Coud of Appeal Rules state that if an appeal is one that

requires the permission. either of ihe coud below, or of ihis courL ihen ihe

application must be made within 14 days of the order agoinsi which

pernlission is soughi. If the application con be made to either courL then

it must first be made to the coud below. The application mode io the



our' cor considered by a sll'lgle judge of oppe:Ji. The gener'of i'lJle is

'''j' ) ,ri' "-,", "; f~ ."-_~i ') ,; I ,-) v"': I \ "l' V ,C'," - -I,":: ,- -'''1 !'-

(; s:dc's Ihot ::lc:J;:):~)eai iTT, 0 reo: chance of success. !\n Older' giving

IS ')I ()t I oppca: IT1ay be mod,s subject to conditi:Jils (rules 1.8 (1) (2) (

5 (9) (J (10).) .Also, where perrnission to appeal is r;:lIanled, thE: oppc'ai

Inus! D'~; filed wililin 14 days of the dote of such permission (rule (1.11 (1) (bi.

Addilionally, when lile notice of appeol is filed. the order' gr'onting

PCriTllSsion should be attached to the notice of appeal (rule 2.2(3)). In the

Instonl cose. the application WClS first made orally 10 Brooks. J and was

refu . The application was r'enewed before me on the basis thot the

oppl olion hod been filed in lime. 16 January 2010) and the noiice of

oppeal hod 0150 been filed Oil the same day. However'. the opplicant

';ubrn:ttec! thot permission wos soughL if necessary, os the oldel could he

con sid

c: () U i- i.

o finol one which would not require the permission of the

[39] ere is no doubt ond so find that the order of Brooks, J is on

interlocutory ordel' on the pr'inciples enunciated in cases such os White v

Bruntun, 2 .f\I! ER [1984J 606, Leymon Strachan v The Gleaner Co. Ltd. SCC!\

No. 133/99 delivered 6 April 2001 and Rayton Manufacturing Ltd et 01 v

Workers Savings and Loan Bank Ltd et 01 Application No. 36/2009

delivered Juiy 2009. The order' on the fixed dote doim form hod oll'eody

been mode in the motter, by Brown J (Ag) ond the oppiicotion before



61"00ks J could only have been consider"ed as one beina
,j

IT10cic

".1 (': I 1110 I I ,J!:)IC.lU"' '-._C) liJllCHI wil: i: I~ U ('vi) , !

mooe Ii rnoy il0VE' 1"100 the efieci 01 flnalily WhICI, IT1::JY no! Ilove i'X-';Cli

conternploied by Ple mder of Brown J (Ag), but il wos nonethe nn
UII

inter-Iocutory ordel cmd if the application had been lefused , there would

no doubt have been further hearings in the mattel". f:Jermission 10 appeal

was therefol"e required. The notice of appeal therefore filed on 6 Januory,

2010, without the applicant first obtaining an order fm perrrmsion 10

appeal, would have been ineffective. The applicant. in order" to comply

with the rules must. therefore, convince the court thai its appeal has a

real chance of success.

[40] A real chance of success hos been decided by the authorities to

mean a realistic as opposed to a fanciful prospect of success (see Swain v

Hillman [2001] 1 All ER 91, which wos applied by this coud, in Paulette

Bailey, et al v Incorporated Lay Body of the Church in Jamaica and the

Caymas Islands in the province of the West Indies SCCA I'lo. 103/2004,

deliveled 25 May 2005). The issue therefore is whether the applican! hos

o rea! chance of success on appeol.

[41] Once I have determined that issue, I would hove disposed of thot

ospect of the applicotion I"elating to the status of the appeol. but as tho i

is also the main question to be answered in the application fm the stay of



e:-;xcculicli Of the jud;=Jment ! will deal with this Issue of the real nce of

''1'/ ~ Ii c= ~

'"~1 r_,\ 1~-1 7: ij 0 ,- V~1 t ~'t v-, i' ,-~ r~l ! i f j \--: ;r', c:: t

cj novv',

I;

Stay of execution of the order of Brooks, J

142] The Court of Appeal Rules state thot. excepl so fOi' CJS Jhe COlHi

bc-:;Iow ex the court moy otherWise direct. on oppeal does not opemle as

a sloy 01 execution of the decision of the court below ( rule 2.14 10)). This

cOl)!'1 hos been guided over the years by the principles enunciated in its

deciSion in Flowers Foliage and Plants of Jamaica v Jamaica Citizens

0,.... ...... '" I ,'~;4-",,..J f'lnr--J +hr> '--'r-..r-r-. r,,+ I : __ J.~,,__
LJU1,J, L.""',C;u \..--III\J Ii Ie I....-,U.)C; "~JI L..",U'YfJc-- Ftef: Finance Ltd v Baker, L r,ll_

UUlil

CCJSl~:~ re 10 earlier in this j,Jdgr-nen1, ['laVing i'l j'eiied on ;:-)y botn

counsel. It is now well established that a stay should ilC)t be graniecJ, (and

il i~, th~:r-(~ incurnt)ent on the applicant to show) unless the appeal hos

some pmspect of success. Also, if on applicant can say that unless the

siay is gr'anled, he will be j'uined, and he has some prospect of success

Oil appeo!, then a stay ought to be granted.

[43] /\s indicated to counsel when these applications were being

heord.. the judgment of Morrison JA in Coble and Wireless Jamaica

Limited (tla Lime) v Digicel (Jamaica) Limited (formerly Mossel Jamaica

Limited) SCCA No.148/2009 delivered 16 December 2009 hod recently

come to my attention, wherein he referred to a case cited to him by



counsel which the learned judge described as a 'less well known (md

~J :'~::! tl II, C~)O:i(;c. ;:::ISI~): 11101 I Combi (Singapore) Pte Limited v

Ramnath Sriram and Sun Limited IFC29 /6273/C Judgment oeilve:

July 1997. [n the jud~Jment, Phillips LJ,( os he tnen was) said this:

"In my judgment the propel approach must
be to make that mder which best accmds with
the interest of justice. if there is a r'isk that
irremediable harm may be caused to the
plaintiff if a stay is mdered but no similar
detriment to the applicant if il is not, then a
stay should not nmmally be mdered. Equally,
if there is a risk that irremediable harm may be
caused to the applicant if a stay is not
mdered but no similar detriment to the
plaintiff if a stay is mdered, then a stay should
normally be ordered. This assumes of course
that the court concludes that there may be
some merit in the appeal, If it does not then
no stay of execution should be mdered, But if
there is a risk of harm to one party m anothel,
whichever mder is made, the court has to
balance the alternatives in mder to decide
which of them is less likely to produce injustice.
The starting point must be that the normal rule
as indicated by Ordel' 59, rule 13 is that there
is no stay but, where the justice of that
approach is in doubt. the answer ITlay well
depend upon the perceived stl'ength of the
appeal."

[44] Ir~ my view this dictum seems dilectly applicable to this case,

particularly because of the issues set out herein in the submissions of

counsel.



[I; 5J The ques iicm i whethel CI gleoter injustice will r)e caused by the

~1 '1'- li v tl ~I::;':l _~J +1\.-: '"'t ---~!\ -,t 0::<::~,r~, 1f t c ~"!--i \)r-C),r--r~,Clrl'-:

:J'J
i Ie the 1 respondeni ii~, cii-cumstonces where that was not who!

inc meant, would the mischief thus created. ond which would be

l)OfTIC hy Ihe minm beneficimies and the applicant, be ilTepmable?

[46] One could soy Ihat thel-e appeal to be some questions which could

mise in respecl of the order- mode by Brown J. (Ag). I set out a few below:

(1) Was the judge making on mder that the 151 respondent.
(Walsh) was the holdel- of account 6628-46. from its
inception, which would include legal and equitable
ownership of the account and the right of survivmship,
\ ,..,h i r h \ /'. I r"\ I II r--J \, I" r- +- ,......", v; +I".,..., ,,-.., ~ ,-,., ""'; ,.-.. "'"" ........ .c +I.., '" "......."-...,......., ....... ,, ,,..., 11')
vv I Il\.....l I vv '....-JU U Y c,,:> I \.JI' II Ie: U~C::I If! I::J Vi II Ie::; U\__.._LUU! Ii y

! \/l/as the judge saying that the 1st i'espondent was
beneficially entilled to the balonce in the accoulit
along with the estale of Gladstone Bisnott?

iiii! Was the judge saying that as a joint beneficial owner of

the account she was entitled to all the monies in tne
accounr to the exclusion of the estate. on the basis of
a resultin[1 tr'usi 2

(iv) Was the judge saying if the 1sl respondent was to be
noted as a joint beneficial ownm of the account, thai
vis-vis the applicc:mt, she was subject tothe same terms
and conditions of the miginal holder' of the account.
bearing in mind that the documentation in respect of
the account would appem to be I'elevant to the
efficacy and implementation of the second mder
mode by the lemned judge on 18 December 2009?

(v) Did the judge conclude thai the position token by the
3reJ respondent on affidavit in the matter befme him.
before any order had been mode for the due
administration of the estate. bound the minor children?



(vi) Is it pmsible that the learnecJiriai judge Brown J (Ag)
vieweo ihese rnattel's as rl~J subject [0 liberi',>" j

'0 K) ;:) i 'y J' i r"] E-~ fJ t-'l r'c] SE· :~;= I;~,; CJ :-: \1 :; i 0 ;j i~'I r'l :)rd c::' CJ :'1

i i:J i 0 a ~J y i (.; t1I:J Sc' ~ ·..),2 ~ ; J 0 ( i~) 1: I r~.; lit )! j 1 J~J "J J

view, ii' ihe CilCulTlstances
phrase embrace?"

lhis caSE::, whal ala 1110;

[47] Certain facts Dl'e also not in dispuJe in this mattel which bear on

the questions set our above.

The account nO.6628-46 was opened in the name of Gladstone
Bisnott alone.

lhe account remained in that state up and until his death and
appeared to have been solely operated by him during his life­
tilTle.

[48] am mindful of the fact that this is on application for a stay of

execulion of a jud~Jment and the issues between the parties are the

subject of an appeal, (if permission to appeal is granted, and the appeal

is not struck out) and so will have to be decided if and when the appeal

is heard. The court may find that there are no uncertainties in the oldel,

and that no aspect of it requires clarification, and/or a working out of the

some. So at this st(J~Je, I should not give (my view on the merii of the

diffelent positions taken by the parties before the court (see Sewing

Machines Rentals Limited v Wilson & Another [1976] 1 WLR 37).

[49J I will therefore only moke a few comments on the cases referred to

in an effort to ascedain whether the applicant has some 01 a real

pmspect of success on appeal.



Right of survivorship.
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i r:: lyoposiiiCJri !nc::1i the order of the court tnot the 1s respondent was a

JCWi! cficiai OWI'Iel 01 the occounj, mean! lhat the 1 respondent was

cnlitl DlJlsuonl 10 (he r'ighi of survivorship, icJ lhe entire pl'oceeds 11'1 Ihe

occounl. ThiS case however concemed the opel'aiion of a join! savings

occoun! opened and mainlained by a husbond ond wife, In

clrcums!ances In which on tne wife's death, the husband authorized his

oliolliey~a:-iaw by power of attomey, to withdraw the funds. This was met

\AliH-' \lrH...-i~1 1[' ,..-.,r,\YV1po+in...-.... ,--.,.1r'iiYV'lt' ·L--r'\VV"'\ +h,-" rlQ"-"""""","""""''''' ,..J',..., -","".-·L--,... +- __ --...,... ~I __ ~- ,....1 1_ ..
VV'lll v\....A;I\JUJ "-..... VIII 011118 ,--,lUll II.) II'-.JIII Ii Ie.; \.......IG\... .... GU.)t:7'...A.) C.1IUIC, I~,) jllt.-:; U lJy

, .. ,. th' I'n(=;i v/!III 8eq~JeO i '2CJ a i nlOrli8S

in that case the court held:

in financial insiiTutjon l() 1r iei' tv/o Ir~lieces.

r - 1]l.J I

"\i\/hele C1 chose il': action would normally occrue
10 the sUlvivor of !wo persons in whom it is jointly
vested, very strong documentary evidence must

lendered to srww thot the deceased by
some unequivocol oct in his lifetime did not
intend that the survivol' be entitled to survivorship.
in the instant cose, no such evidence wos
produced, Consequently, the testator has power
only to bequeoth such sums in finonciol
institutions to her nieces os belonged obsolutely
ond indefeosibly to her ond did not relole to any
joint accounts opened and maintoined during
her lifetime with her husbond."

In thot cose, the issue to be determined, as stated by Bingham, J

(Ag) (os he then was) was whether the money in the joint account was to



be paid over to the husband, os the survivor under the survivorship clouse

,:-lj~·'IC, ,~)i' I: :.-1 "-_ <.Jr-I: ,~)I I'"l8! IT ~;h Cl(Jj,j i :t': ::,J, , )

oeceaseci s es 100e, pursuant to her wili, thoi icc 10 soy, woulc 1110!

devise in the will "displace or provide a sufficient contrary in len liem to

defeai ihe rule of survivorship, that applies in coses of joint occounis

where thele is 0 survivorship clouse, sei oui in the mondoie given io ihe

l:)onk, by the porties to the occount."

[52J It wos therefor'e to the mandate thai coud hod io look to supply the

inteniion of the portles to the joint account. This issue was answered thus:

" Here the survivorship clouse opel'ateo to give
the Plaintiff the entire beneficial interest in the
fund, and this cannot be displaced by ony
clouse in any purported will of the Testatol. ,.

[53] In the instant case, the order mode by Brown, J (Ag) with I'egard io

the beneficiol interest of the 151 respondent in the account, was mode

after the account holder hod died. There was no documentary

information before him, or before me, wilh regal'd to any survivorship

clouse in relation to the occouni, and ther'efore it remoins to be seen if this

case can give any c::ssistance in respect of the righi of sur'vivorship to ihe

funds in the occount on the death of the sole account holder.

[54] The 151 respondent also relied on the case of Russell v Scott, This

case concerned on elderly old lady, Mrs. Russell, (the donor) of



cor'lSIdeioble wealth, who had opened on occouni In her' own nome In

; I) ~ ~I ,'] \/ in .'J :: ~)---j v! f ' l~IC. nCir:;r r.J .=\)- ~~)Vjrl,--~~r t,,, t-h

8nd withdrew sums for he, current expeilses. ELJt she had

ome forgetful and careless and Oil one occosior; hod misplaced

SC)IT1C forms fm wilhdiowing money, ond so 0 represenlotive of the bonk

suc:nesl 10 her nephew (the oppeliont) who hod treated her' with much

killdiless cmcJ considel'otion in the hondling of hel business, ond rhe

money in hel' occounts, thot on occount should be opened III hel nome

o lha! of ihe nephew. This wos done. The funds to the credit of Jhe old

accouni wer-e transferred to this occount. The donor had olso indicoted

10 Ihe ITlonoging clel'k of her solicitors, when in possession of lhe sovings

occounl book to the joint account in the names of herself ond hel

:'leC;ilevv, thoi the nephew would look of tel' her ond DO\! riel OCCOlHds,

cmd lila! ihe monies remoining in the occount at her death would belong

1(; iile lie ew. Sne died leaVing 0 will, oppointing the nephew her

executor ond devised ond bequeothed 011 the residue of her I'eol and

Dersono Dl'cmertv to the nephew ond Perry Eric McDonnel! Scott in equo!

shores. Perry brought on oction cloiming thot the monies in the account,

o 0 smoli sum removed therefrom by the nephew) were to be Shared.

e neohew claimed thot the funds in the occount were solely his. The

lemned judge at first instonce concluded thot the aillount in the account



d not pass to the nephew, The nephew appealed and the appeai was

~!i (I:1 , II :J(::II\l0:11:1 iii !J:T !11 I '<lieJ

"A person who deposits mOlle>f in 0 bo nl~ () a
joint account vests the right to the debt 01 the
chose in action in the persons in whose names it
is deposited, and it carries with it the legal right to
title by survivorship ... The vesting of the righ I and
title to the debt or chose in action tokes effect
immediately, and is not dependant upon the
death of either of the persons in whose names
the mOlley has been deposited."

[55] The learned judge at the first instance had mode the finding that

the money had been deposited in the account originally opened in their

joint names and opened for the convenience and protection of the

donor, the purpose being for he:' protection during her life and not for

benefiting the nephew, whilst she lived. But the monies were intended by

her to be the nephew's at her death, so the legal r'ight to the monies

were the nephew's by right of survivorship. Starke, J mode the finding

that this rebutted the presumption of resulting trust in the donor's favour

and her estate in the remaining funds in the account at hel death,

[56] Dixon and Evatt, JJ, stated the issue in the case to be this:

" ...whether the survivor of two persons opening a
joint bonk account is beneficially entitled to the
balance standing at credit \Nhen the othe! dies, if
all the rnoneys paid in have been provided by
the deceased acting with the intention of
conferring a beneficial interest upon the survivor
in the balance left at his 01 her death but not
otherwise, and of retaining in the meantime the



ri:;:Jht 10 use In any mcmnei the moneys
'~11~~\

~~) c) t II 1("'j/'ln,- +v'\Qn
j" -' '__1:) '_~ _' I 1 I \.....-' I !

,---.,.----..,V\1iVlllr,,......,j·
\,-,\~) 1 I II! I u\..../\...--~.

"The contract betvveen the [)ank and the
customers const:iuted them joini crediiois. They
!lad, of course, no right of propel'ty in any of Ihe
moneys deposited with the bank. The I'elalioil
netween the bank and its customers is that of
debtor cmd credilor. The aunt and the nephew
upon opening the joint account become jointly
entitled al common low to a chose in action. The
chose in action consisted in the contractual nghl
againsl the bank, i.e., in a debi, but a debt
fluctuating in amount as moneys might be
deposited and withdrawn. At common law this
chose in action passed or accrued to the
survivor. Indeed ii may be said that, in the case
nf the, (r,VV'\"",,,-...,I\\AJf:\r"lI+h C'~\(;Y\r"'f(' D .......... V',!.-· +h........, 1"....,,.....,r--,1
\....II III\..J ,---",..!IIIIII"-..!IIYVvUI!11 vUVI!I~,) UUtll'-.( II Ie::; 1G:::dU!

right of survivorship is statutmy (see statutory Rule
No 77nf 10°0 rl"" I~D "i'))

• J / \..J I 'I LUI ........ \...)v~)\..-' LV .

The right at law i0 the balance standin:;:; at the
credit of t:le account on the deati'i of ti ie aUlii
vvas thus vested in the nephew. The claim thai it
forms port of !lei' estate must depend upon
equity. It must depend upon the existence of an
equilable obligation making him a trustee for the
estate What mokes him 0 trustee of the legol
right which SlHVlves to him? It IS true 0

pl'esumption thot he is a trustee is raised by the
fact of the ount's supDlying the money that gave
the leg8! right a value. As the relotionship
between them was not such as to raise 0

presumption of odv8ncement , prima fOCie there
is a resulting trust. But that is a mere question of
onus of proof. The presumption of resulting trust
does no more than coil for proof of on intention
to confel' beneficial ownership; 8nd in the
present case sotisfactory proof is forthcoming
that one purpose of the transaction was to
confer upon the nephew the beneficial
ownership of the sum standing 8t the credit of



tile account when the aunt died. As a legal r'ight
ii: 11ilil 10 Ihis sum of rnoney. wha i equity is

e:c:J Oilll(- ti·:-.: i,l1ell[10: lno; !I~, ',il()ul

n ::nglish oulnorily we ailSwel
iJ : i IC:: i'2;J(J

pllrlcipl'2 and u
none. '

il~l I u2i iciiCluii \ : i U~)0i i

[57] IVlcTiernan J, soid it this way:

"11 is clear that the appellant and his aunt
become the joint creditors of Ihe bank and, as
such, joint owners of a chose in action, the legal
interest in which would upon hel' death accrue to
the appellant. The quesiion is whether the
appellant as the survivor is under on equitable
obligation to exercise his legal right to reduce this
chose in action into possession for the benefii of
the residuary beneficiaries under her will.

Now under the terms of the assignment io him
jointly wilh the assignor he was bound to exercise
the legal rights which he ther'eby acquired for the
purpose expressed by the assignor. His legal
interest was saddled with thai particular tr'ust
during her lifetime. But thai trusi did not exhaust
the interest taken by him as a joint legal owner' of
the chose in action, and if there was no
evidence io rebut the implicaiion of a resulting
trust he would be bound to hold the inierest
unexhausied by the particular trust subject to a
resulting trusi in favour of the lady or her persona!
r'epresentative. A resulting trust did not arise
because it was the intention of the deceased
that the appellant should afier her' decease be
entitleo [0 opel'ate on the account for his own
benefit. "

[58] it remains to be seen whether this case can olso ossisi the 1s

respondent in the illierpretotion of the law and its opplicaiion, as in this

case the account wos opened in the joint names of the elder'ly lady and



nc:! ilCC':l)llCW and the issue appeared to be, as in the case 01 Reid v

.lones, l~yH\·:-;r t (' t'?St'=l C-\1:1c) lis::;:-)siti v- ~'~) ,II~

Ie:') !CJ:'lces, \v!lercc: the legal righ! in the fund, jased on the Join1

C)\Vllel'SilIP of lile acco'0nL would have vested in the S,-HVlvor, by kJvv'.

UlillC7: eve jf tilelC wos evidence, that a I'esulling trusl could IKlV8

'.:-::xisi ]0 Ihe benefii of tile estale, was there eVidence to re)! 1

resuling IlusL so tllal Ihe legal interest would be allowed 10 lake eflecl,

unfell by the trust, and 'in respect of his jus accresendi, his

cC)i1~;cience could not be bound' ?

\~~; the instcnt case, the account 'vVQS nOT oIDen(~d iI"')(Jintain I']

by the deceased G!odston Bisnott and the :" respond ,)

1:1E:..' question is how wouid these principles have operoted to arrive ot the

el ITlacje~? /\nd !'IOVV vvere the questions in the i emj case on

i !\c:: orO Is ii cleC] Does it r'equire any working out to be effective?

[60] In Ihe preparation of ihese reasons, a case out of the Suprerlle

COUi'] of Cc:mada come to my attention, that is, Michael Pecore v Paula

Pecore and Shawn Pecore, (2007) 1 S.C.R, 795, 2007 SCC 17) delivered by

the nine judges of Ihe coud on 3 May 2007, In this case on aging father

gratuitousiy placed Ihe bulk of his funds in a joinl account wii h his

daughter, p, There were three adult children, but P was closest to him; in

fact he hod been estranged from one of his daughters until a short time



bejore his death. The other siblings also wer'e financially secure, w:'lils! p

V/T, i~) i CJ (1 ~j d: rI :1C1llvVv'~1S obllQ' I CD C~: :Jlj,~JCJrl:-)1 '~-:1!

ilus i'lCJ, M. Hle iCJther assisted P finaliciollY. He (lise bequeothec:: iii

residue of his estate fO P and M, but did not mention the accounts Ihc:d

he had opened in tne joint names of P and himself. The issue in the case

was whether M COUld claim any interest in the sums sl anding to the credil

of the accounts at the death of the father. The firsr instance court, the

Court of Appeal and the Supreme Court all held that P was entitled 10 the

funds in the account.

[61 J The coul'ts discussed the principles of odvancement, wilelher they

were aDplicable to adult children, when financially dependenl, rhe

effect of the rebuttol of the presumption by way of the resulting trust, or

evidence as to the actual intention of the donor( the father' in this case).

[62J Certain statements of the common law wel'e made in this cose,

and I set out some of the same as being relevant to the issues bearing on

the real chance of success on aopeal in the instant case:

"With joint accounts, the righls of survivorship,
both legal and equitable, vesl when the account
is opened. The gift of those rights is thelefore inter
vivos in nature. Since the noture of a joint
account is that the balance will fluctuate over
time, be gift in these circumstances is the
transferee's survivorship interest in the account
balance at the time of the tronsferor's death. The
presumption of a resulting trust means in that



context Ihat i1 will fall fo the survIving joint
account holde' / [xove tilo j the tlo

riC! ~11;; C. h~ :,~)~-~fliC

CltE::VE~i l:1ssets C11~S- left ii---~ the c]ccount tf-18
surVive)!.

The types of evidence that should be
consideled in osceriaining a Jransferor's inien1
will depend on Ihe facts of each case. The
evidenc,~' consick,;red i:Jy a cour-l may include Ihe
wording used in Ljank documents, the control
and use of the funds in the account. the gl'anting
of a power of a/torney, the tax treatment of the
joint account. a"ld evidence subsequent to Ihe
transfel' if such evidence is relevanl to the
transferor's intention at the time of the transfer.
The weight to be placed on a particular piece of
evidence in determining intent should be left to
tne discretion of the tr'ial judge.

In this case, the frial Judge erred in applying the
oro~ul'Ylp+'lo'~ "J a~rJ\'.-..rr-o.."V,~nf 0 ..-..Itl"~·)gl-.t'- I......-J ill I' Ii vi ,'-.....AY'ulll......... "--"lilt:7lll. I '-.....il IU\.. '.... II

financially insecur'e, was not a minor child. The
presumption of a resulting trust should therefore
have been applied. r~onethe;ess. this elTOI does
not offeet the disposition of the appeal because
the tr'ial Judge found that the evidence clearly
demonsiToied on the part of the father that the
balance left in the joint accounts was to go to P
alone on his death thr'ough survivorship. This
sIi'ong finding regarding the fother's actual
intention shows that Ihe trial judge's conclusion
would hove been the some even if he hod
applied the presumption of a resulting trust.'
' per Abello, J In any event. bonk account
documents which, as in this case, specifically
confirm a survivor ship interest should be deemed
to reflect on intention thot what has been signed
is sincerely meant. There is no justification for
ignoring the presumptive relevance of clear
language in bonking documents in determining
the transferor's intention."



[63] This case therefor'e underscores the irnportance of the irlteresJs

V,!;~ll \/E;S ;~)r, -t [ienlllg :i, C1::~C().J1 i Cl'iC CJ o I t:l c ,~o )::J I CJ

allanQernents concerning the said accounis arijlne inierprelolion and

application of the low in respeci of joint holders of accounts.

In my view, it still remains to joe seen how these issues will be delemlined

by the Court of Appeal.

Liberty to apply

[64] Counsel for the r'espondent relied on the case of Crisfel v Crisfel, In

support of his contention that the facts of the case before me did nor fali

within the scope and ambit of the phl'ase "liberty to apply". The facts of

Crisfel v Crisfel wele that a husband who hod deserted his wife had

oblained an order' for possession of the matrimonial home, which his wife

occupied, and which he wished to sell with vacant possession, and which

order was made by agreement and suspended until he provided suitable

altemative accommodation in the form of a two or three bedroom house

or bungalow. The order gave "liberty 10 apply" and so when the

husband located a two bedroom flat, he applied to the Moster to vary

the order to read "or flat' which the Masler refused and which Devlin J.

on appeal, referred back to the Master to decide whether Ihe flat was

suitable other accommodation. On appeal by the wife, it was held:

"that the word 'liberty to apply' referred prima
facie to the working out of the actual terms of



the moslc-;( s order. a 1the word' 1'lOuse' did not
cover () flo I. cm j he insel'tion of tne w:xds or
fiell' \1'/ () !Ij !~l r~-' I I tOr! '1 r', ~j 0 ri:J r~) f t I~-) I' ;r"j r- ,r-L,=-, t~·

I1n,~j !.r,
.... -.AII"--" II I
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I I I '-./ '-"~ k-J ,) \~./ I I \~_. "---_
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~~ \ __ - I ! \~_J I t ~.::3 c-

circumstances t judgE:' hod no p()Vv/er to vorl'
the order of the lil el.

L..; Sor-nervell hod thie, to say:

"Primo focie. 'liberty 10 opply is expr'esseci. and if
1'101 expressed wil be implied, where tile order
c::Ji'awn up is one which requires working out, and
jhe working out involves majters on which it moy
be necessary to ob loin the decision of the courl.
Primo facie, cerjainiy, it does not entitle people
to come and osk that the order itself sholl be
varied."

He concluded that the words. 'liberty/a apply' in his opinion referred to

fhe working out of the actual ,emlS of the order.

L..J. De nning stated:

"But \-vher. there is no change of cir'cunlstances. I
do not think that tne court can ofter or vary the
agreemellt of the parties under the "liberty to
apply'. It con only c:io what is necessary to carry
the agreemenl injo effect."

L.J Hodson slated:

"The words' liber'ty apply' in their context odd
nothing to the order. which. of itself, requir'ed
something further to be done for it to be worked
out. Therefore without the existence of those
words. it would have been open to the husband
to come to the court and show that he hod
provided suitable alternative accommodation in
the form of a two or three bedi'oom house or
bungalow; but, for the reasons which have been
given by Somervell, L.J.' I am of opinion that it is
not open to him to come and ask the court to
alter the agreement by adding the words' or flat'



to the description of the accommodation
contained in the order,"

.) ;'-"l Ii I 11 i Vi IC V\ i I fC (:1 u (-=: S11 0: 'I ~ (J r j d ir i t 11 G (~!i<.= un: S1(J i I ,-=__>:::: ~ \...) I~

instant c:Jse would be:

(i) Did the order of Brown, J (Ag) require any working out2

(ii) If the answer to (i) is yes, did the workin~j out of the
order involve any matters on which it may have been
necessary to obtain the decision of the court?

(iii) Are the matters which have been set out in the
affidavits and the submissions and which are the
subject of the appeal, variations to the order?

(iv) Al'e the said matters referred to above necessal-y to
carry the order into effect?

(v) Is it open to the applicant to come to the court to
show the basis on which the 1s: respondent could hold
the account?

[66] I wish to make it clear that I am not at this stage making any

determination os to whether these matters fall under the phrase 'liberty to

apply', as there is stili such an application before the Supreme COUI-t

which has not yet been heard, and one of the grounds of appeal is Ihal

the order- for the payment out of the entire funds in the account ignored

this aspect of the court's order, and which is also why, it has been

submitted that the learned judge err-ed when he failed to adjourn the 1st

respondent's application, so that the two applications could hove been

heard togelher.



[6 ] Howeve:- on the basis of ali that has been sel our above, I find that

i \ -",' \ " I r ~-<) j f'~ IhC CI "~I iiC' cr'!' CI:~ \' t I, r: ,~: :J!I

th!~;r-c; find tilo' ere IS a :eol prospect of success on appeal herein.

r\t-, ihic
\.../1 I II JI..) finding, granted permISSIon to oppecd and a slay of

execution of the judgment or Br'oaks J and refused the application thc::;

! respondeni to strike ouj the appeal. It is necessar"ylo siate thai Iher-e

'0,1C):, liO appiication befor-e me 10 stay the execution oflhe jud~JtT)enl of

B:own, J (/\g).

[68] ii was necessary to order" however that the sums standing to the

c~~c~;dif ()f cC>~8uni n,-, Illil_?Q
I!\J. vv .... u V\..)

n ,,+
I I\.../ t be paid OL)t :n i'c:speci of on'y' ()ther

c: i\/ f) CJ Ihird poriy olmc;, before the resolution oppea! --'i Y\ r~
'.....Ai I'.......'

Ihol In Ihe circumstances of thiS case, the matter snould be heard with

some dis[)o Ie':!'! erefore ordel"ed that the 5tOY of execution the

judgmenl Smoks J be pending the outcome of the appeal or further

order. so that if there is ony undue deloy on the part of the applicont iii

pursuing Ine hearing of the appeol, then the 1st respondent could make

on aooiication in respect of the stay, and this court could considel

whether a further order should be mode os a consequence ther'eof (see

Sewing Machines Rentals Limited v Wilson & Another (supra).

[69] It was for these reosons that I made the orders as set out in

parogroph 6 above.


