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The ITon. l i r .  J u s t i c e  Graham-Perkins 
Thc Eon. M r .  Ju : i t i ce  Robinson 
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URIhH GLAKE ) P l a i n t i f f s / A p p c l l a n t s  

AND LILLETH MAY JONES ~ c f e n d n n t / ~ e s p o n d e n t  

M r .  Horace Edwards,  Q.C., f o r  t h e  p l a i n t i f  f s / ~ p ~ e l l a n t s  

Mr. Leon Green f o r  t h e  ~ e f e n d a n t / ~ c s ~ o n d e n t  

8 t h ,  2 9 t h  1 0 t h  .. ..---- May, - ... 1973 - --~. 

FOX, J . R . ,  

THE FACTS : -- -- 
T h i s  c a s e  i s  conce rned  w i t h  tno  wills. The f i r s t  w i l l  

d a t e d  6 t h  Sep temb2r ,  1960 ,  v~as p r e p a r e d  by M r .  F r ed  I I n r s h n l l ,  a 

J u s t i c e  of  t h e  Pence ,  and a busiiiessmali of Planchionenl i n  P o r t l a n d .  

T h i s  w i l l  w a s  p r o p e r l y  e x e c u t e d  by t h e  t e s t a t o r  John  J o n e s .  It 

nna  s i g n e d  by  him i n  t h e  p r e s e n c e  of  two a t t e s t i n , ;  w i t n e s s e s .  By 

t h i s  w i l l ,  t h e  t e s t a t o r  a p p o i n t e d  e x e c u t o r s  : ~ n d  ggve h i s  r e a l  

e s t a t e  i n  P o r t l a n d  c o n s i s t i n g  of s i x  and t h r e e - q u a r t e r  a c r e s  of  

l a n d  i n  Grange H i l l  and a h a l f  a n  a c r e  a i t h  a house  a t  Gurney t o  

h i s  :.life Roslyn f o r  h e r  l i f e ,  and n f t c r  l i a r  dontl?, t o  h i s  



i l l e g i t i m a t e  d , ~ u g h t c r  1 , i l l e t l i  May J o n e s ,  t h e  dufend::nt i n  t h e  ca:;e. 

The v a l i d i t y  of' t l ! is  ; s i l l  i s  n o t  i n  d i s p u t e .  

The p l a i n t i f f s  a r e  t h e  e x e c u t o r s  of t h e  second mil.1. It 

i s  d a t e d  25tl1. J a n u a r y ,  1968. I t  i s  a j o i n t  w i l l ,  Per:-,ons may 

C make j o i i i t  w i l l s ,  which a r e ,  however,  r evoca i> lc  n t  any 'c-ime by 

e i t h e r  oi. them o r  by t h c  s u r v i v o r .  I n  t h e  dai;nte 01  Heys /ilg14J . - ----- ---..-- - --" . -- 
P. 192. T h i s  j o i n t  w i l l  was made by John Jonen aild hi:: v ~ i f e  

Ronlyn. I t  w a s  m i t t e n  i)y Stan.Cord C a r ~ n i c h a e l  and \ i i  t n e s s e d  b y  

h i m s e l f  and Ur iah  Blake.  A f t e r  a p p o i n t i n g  Carrilich r x c t l  and B lake  

e x e c u t o r s ,  t h a t  w i l l  gave two p i e c e s  of I.:iild ::<ilcl a house  s i t u a t e d  

a t  Gurney and Pond Bush t o  Joseph  Walker and P a t r i c i a  ' ~ ~ a l k e r ;  

t h r e e  a c r e s  o f  l a n d  a t  Grange ![il l .  Lnnd Sei; t lemeli t  t o  t h e  defendant, 

\ and a f f i r m e d  t h e  s a l e  t o  Mrs. E l f r e d a  Erown of  one of  t h e  f i v e  

s q u a r e s  of  l a n d  a t  Gurney on nh ich  t h e  d w e l l i n g  house  s t o o d .  T h i s  

w i l l  was q u e s t i o n e d .  The e x e c u t o r s  f i l e d  a n  a c k i o n  i n  tl le 

R e s i d e n t  Z l a g i o t r a t e ' s  C o u r t ,  P o r t l a n d ,  s e e k i n g  t o  p rove  i t  i n  

solemn form. The d e f e n d a n t  l odged  objection -to ouch p roof  and  

advanced t h e  a i l 1  d a t e d  4 t h  Sc :~ te~xber ,  I360  a n  t h e  L a s t  U i l l  and 

Tes tement  o f  John  J o n e s .  A s  s t a t e d  i n  t h e  de fence  t o  t h e  a c t i o n ,  

t h e  grounds  o f  o b j e c t i o n  were - 
( a )  want of lcnov~ledge and a p p r o v a l ,  and 

( b )  non-execut ion .  

The e v i d e n c e  established t h a t  Roslyn d i e d  on t h e  1 8 t h  o f  

J a n u a r y ,  1963 ,  and John  fol10:jied h e r  on t h e  2 8 t h  of  J a n u a r y ,  1 9 6 9 ~  

J o s e p h  l a l k e r ,  a h c n e f i c i a r y  uncjier t h e  d i s p u t e d  v r i l . 1 ,  wza grown up 

by  Roslyn :.rho gas h i s  a u n t .  14rs. E l f r e d a  Brown rlas cook ing  f o r  

Mr. arid Pirs. Jo!:ies a t  tl ie t.ilr,e of t h e i r  tlea.th. Walker s a i d  t h a t  lie 

r e c e i v e d  a message from Mrs. l3rown n r e s u l t  of nllich he welit t o  

Gurney 111iere he  ; i f  ound my sun.'; on dying".  N r ,  and Mrs. J o n e s  t o l d  

him t h a t  t h e y  were go ing  t o  make n ; p ~ i l l  and s e n t  him t o  buy a  w i l l  

form. I.Ie bought  t h i s  w i l l  form i n  Mar~cl:iiolierxl, r e t u r n e d  t o  Long Road, 

Por t l and . ,  v~l lere  M r .  and Mrs. Jones l i v e d  a11.d gave i t  t o  them. They 

the11 sell-t t o  c a l l  t i le plai.mtri.:ffs. 

The p l a i n t i f f s  were nei.t;ibhours of Pir. and H r s .  Jones .  



They gave e v i d e n c e  t o  t h i s  e f f e c t ,  11s a consequence of :I message 

which he r e c e i v e d  from M r .  and l\,r:;, J o n c s  on a  Thursday morning 

i n  J a n u a r y ,  1368, Blake s a i d  t11,:l; he  f e t c h e d  Carmicl inel  from h i s  

home arid bot i l  o f  tiler11 went t o  the liome of  M r .  ant .:jirc. Jone:;. 

M r .  J o n e s  vras s i t t i n g  and Mrs. J o n e s  was l y i n g  on a 'bed. Iqr, J o n e s  

t o l d  Carmichae l  t h a t  '!he i s  g e t t i q g  vor:;e evc ryday  s o  h e  i s  a s k i n g  

him t o  rnalcu a w i l l  Por him1;.  Carmicl lacl  a p o e d .  M r .  J o n e c  t o l d  

him what t o  wri te .  Carmichael  wro te  a s  d i r e c t e d .  Mra. J o n e s  was 

p r e s e n t ,  Ca rmichae l  r e a d  over  t h e  w i l l  t o  them bo th ,  They a g r e e d  

w i t h  i t ,  Mr. J o n e s  s a i d  he c o u l d  n o t  t v r i t e ,  Carmicl?ael gave him 

t h e  pen t o  t o u c h ,  s i g n e d  h i s  ! X I  mark and  s i g n e d  Ply., J o n e s '  name, 

C Blake d i d  n o t  s a y  a n y t h i n g  i n  r e l a t i o n  t o  t h e  s i g n i n g  01 t h e  w i l l  

by Mrs. Jones .  Carmichael  s a i d  t h a t  when he a r r i v e d  i n  t h e  y a r d  

of M r .  and Mrs. J o n e s  on t h e  2 5 t h  J a n u a r y ,  1966,  VJalker approached 

him and gave  him t h e  w i l l  form. He went  w i t h  B l a k e  i n t o  t h e  house ,  

I-lc saw N r ,  J o n e s  s i t . t ; i r ig  on R cb::~il- and F i r s ,  J o n e s  l y i n g  on a bed. 

Walker remained on t h e  verandah.  Mrs. J o n e s  t o l d  him t h a t ,  " they  

have  d e c i d e d  b o t h  s h e  and h e r  husband,  Lo have  zx w i l l  drawn up s o  

t h e y  c a l l e d  me t o  w r i t e  i t  f o r  tllcm,'l He wro te  the w i l l  i n  
( ' . ,  

L ~' accordance  w i t h  t h e  s p e c i f i c  i n c ' t r u c  t i o m s  g i v e n  t o  him by Mrs. J o n e s  

i n  the  p r e s e n c e  of  M r .  J o n e s .  Re s i s n c d  t h e  : r i l l  by  t h e  I X '  mark 

a p p c a r i n ~  t h e r e o n  because  M r .  and 1"Ig. J o n e s  s a i d  t h a t  t h e y  c o u l d  

n o t  w r i t e .  The M a g i s t r a t e  gave a judgment cxdmittirlg t h e  w i l l  of 

6 t h  :3eptember, 1960 t o  p r o b a t e  and r o , j e c t i n g  t h a t  01 t h e  2 5 t h  of 

J a n u a r y ,  1968, The p l a i n t i f f s  appea led .  

THE U L ' i V :  ~- 
The r e l e v a n t  law i s  n o t  i n  c .oubt ,  Therc  a r c  two r u l e s  

l a i d  cioirll i n  t h e  P r i v y  C o u n c i l  by Bagon Pa rkc  i n  ~ a r ~ y - , , v ~ . - ~ - ] 3 u t l i n ,  

2  Moo, P,C,C. 480 a t  482. The f i r s t  r u l e  f i x e s  t h e  burden  of 

p roof  upon t h e  p a r t y  propounding t h ~  ail1 t o ,  ! ' s a t i s f y  t h e  con- 

~ c i e n c c  of  t h e  c o u r t  t h a t  t h e  . i n s t r ~ q c n t  s o  propour.dcd i s  t h e  L a s t  

W i l l  of  a  f r e e  and c a p a b l e  t e s t a t o r ? .  I n  r e l a . t i o n  t o  t h i s  r u l e ,  

. . 
P z r k e  e x p l a i n e d  ( i b i d  a t  484) t h a t  U1.r onus  "is  i n  c;eneral  d i s c h a r g e d  



by p r o o f  of c a p a c i t y ,  and t h e  f a c t  o f  e x e c u t i o n ,  from u h i c h  t h e  

knowledge o f  and a s s e n t  t o  t h e  coiltent::: of t lz?  i .nstrurnent a r e  

assumed. 

The second r u l e  r e l a t e s  t o  t h e  s u ~ j p i c i o n  engendered by t h e  

c i r c u m s t a n c e  t h a t  a p a r t y  w r i t i n g  o r  p r e p a r i n g  a w i l l  t ook  a 

b e n e f i t  t h e r e u n d e r .  I n  sucli a c s s e ,  t h e  c o u r t  wns r e q u i r e d  t o  b e ,  

" v i g i l a n t  and j c a l o u s i l  i n  examining t h e  e v i d e n c e  i n  s u p p o r t  o f  t h e  

w i l l  and w a s  d i r e c t e d  n o t  t o  pronounce i n  i t s  favour  u n l e s s  t h e  

s u s p i c i o n  w a s  removed by t h e  propounder  o f  t h e  w i l l .  T h i s  r u l e  

h a s  undergone j u d i c i a l  development .  I n  a r r e l  ..=.,-. -.----..- v. ..--...-,.-.-- P a i n t o n  lT8947 - 
P.151 L i n d l e y ,  L. J. p o i n t e d  o u t  ( i b i d  a t  157)  t h a t  t h e  r u l e  was 

t' . \ >  

L,," n o t ,  Fsconf inod  t o  t h e  s i n g l e  c a s e  i n  .v~hich a n i l 1  i s  p r e p a r e d  by o r  

on t h e  i n s t r u c t i o n s  of t h e  p e r s o n  t a k i n g  l a r g e  bcnefi-t;s under  i t ,  

b u t  e x t e n d s  t o  a l l  c a s e s  i n  which c i r c u ~ n s t a i i c e s  c x i s t  which e x c i t e  

t h e  s u s g i c i o n  of t h e  c o u r t y o .  I n  h i s  judgment ,  Davy L.J .  e x p r e s s e d  

t l ie  s ane  view ( i b i d  a t  159)  and. s a i d  . t ha t  t h e  t a k i n g  of a  b e n e f i t  

under  n sill by t h e  p e r s o n  who p r e p a r e d  i t ,  ;'is one s t a t e  o f  

t h i n g s  which r a i s e s  a s u s p i c i o i i ;  b u t  t h e  princip:l.c i s ,  t h a t  

1,vherever a w i l l  i s  p r e p a r e d  under  c i r c u m o t a n c c s  which r n i s c  a 

I "  ~) 
.I- ... ae l -1  grounded s u s p i c i o n  t h a t  i t  does  n o t  e x p r e s s  t h e  mind of  t h e  

t e s t a t o r ,  t h z  c o u r t  ought  n o t  t o  pronounce i n  f a v o u r  o f  i t  u n l e s s  

t h a t  s u s p i c i o n  i s  removedFP. 

TIE bQGISTF&TEIS DXCISION: ----- --. 

I n  h i s  r e a s o n s  f o r  judgment,  t h e  l e a r n e d  r e s i d e n t  

m a g i s t r a t e  s t a t e d  t h a t  he  found,  ! ' t h a t  t h e  c i r c u m s t a n c e s  i n  which 

E x h i b i t  I ,  ( t h e  w i l l  of  t h e  2 5 t h  of  J a n u a r y ,  1968)  i s  s a i d  t o  have 

been p r e p a r e d  and execu ted  as i ? ~ e l l  as t h e  d i s p o : x i t i o n s  which tlie 

deceased  made a r e  such  as t o  c a u s e  g r a v e  s u s p i c i o n s .  The p l a i n t i f f s  

f a i l e d  t o  d i s c h a r g e  t h e  burden of removing t h e  s u s p i c i o n  and p r o v i n g  

a f f i r m a t i v e l y  t h a t  t h e  deceased  knctv and approved of i t s  c o n t e n t s . ' s  



THJ GROUFDS OF APPEAL: - --I I 

The g rounds  of  a p p e a l  f i l c c l  a r c  con.brj.j.~-teJ -ill a document of 

s i x  pages which d e s c r i b e  ar?;ument and t o t a l l y  fk t i l  t o  i d e n t i f y  

conc i se l -y  t h e  s p e c i f i c  m n t t c r s  abou t  which compla in t  i a  made. It 

l i t t l e  assists t h e  pu rpose  f o r  b j l l i ~ h  i t  \!a:; ixiteniled. M r ,  Edwards 

made s c a n t  r c f e r e i i c e  to  i t  and n2.s contci1.t t o  d c v e l o p  h i s  s u b m i s s i o n s  

a round t'llrc!e b road  c o r l t e n t i o n s  namely: - 
( 1 )  t h c  nbserlce of s u s p i c i o u s  c i r cu rns t anccs  m l e v a n t  

-to t h e  p r c p a r ; x t i o n  allti execu t io l l  o f  .the d i s p u t e d  

w i l l  ; 

( 2 )  t h e  p r e s e n c e  of circum:;.l;:lnces, ~ 1 0 . k  t a k e n  i l l t o  

accoun t  1)y t h e  ~ n a g i s t r a . l ; e ,  vjlj.ch rc'tjut-ted t h e  

o b j e c t i o n  of want of knonl-cdgc and a p p r o v a l ;  

( 3 )  f a i l u r e  by t h c  m a g i s t r a t e  t o  a p p l y  t h c  maxim 

Ornnia pracsuniun.tur r i t e  e t  s o l e m n i t e r  c:;sz a c t a ,  

upon p r o o f  of due e x e c u t i o n  and p r o p c r  a t t e s t a t i o n  

of  t h e  d i s p u t c d  w i l l .  

I t  i s  c o n v e n i e n t  t o  clcnl w i t 1 1  t l l c sc  c o n t c n t i o ~ l : ,  i n  r c v c r s c  o r d c r .  

Con-tenbion (3) :  I n  a l l  c a s e s ,  ,- , 'illc t r i a l  proC;resscs ,  - .-- - -- - -- -- 
L. s h i f t i n s  0 . C  t l ic c v i d l s n t i a l  burdeu  ol: p r o o f  i1l~l.y I),: c i isczrlied. 

Thc p a r t y  f a i l i n g  t o  d i s p l a c e  t h i s  bu rden  muat a u I I c r  nn a d v e r s c  

d e c i s i o n  on t h e  r c l a v a n t  i s s u e ,  nhc t h c r  t h ~ t  i s s u e  i s  :>. p a r t i c u l a r  

f a c t u a l  oil:: o r  t h e  g c n c r a l  i s s u e .  P e r s o n s  propounclilig a w i l l  may 

be  a b l e  t o  p rove  (as i n  ilie i n s t  in i ;  c a s c )  kha.t n f t c r  i - t  l,;ls r e n d  

o v e r  t o  him the  w i l l  w a s  s i g n e d  by a competent  t e s t a t o r  i n  t h e  

p r e s e n c e  ol: a t t e s t i n g  w i t n e s s e s .  T h i s  g i v e s  t o  a  "g rave  and 

s t r o n g  TreLump t i o n  t h a t  t h c  w i l l  h a s  ;)(.en d u l y  and. p r o p c r l y  c x e c u t o d  

by t h e  t c s t a t o r i 7 ;  b u t  t h e  p a r t y  propounding  t h e  n i l l  c o u l d  n o t  

t h e n  s e e k  t o  a p p l y  t h e  maxim Omnia r i t z  e s s e  n c t n  s o  as t o  s h u t  o u t  

f u r t h e r  e n q u i r y  i n t o  o t h c r  c i rcurns t rmcos  n f f c c  ti:l:; th 2 v a l i d i t y  of  

t h c  n i l l ,  T h i s  f a l l a c y  n.3.c cL'fi:c t i v c l y  e ~ r p l o d c d  by t h e  Judgments i n  

F u l t o n  v. Andrcn (1675) L.R. 7 H.L. 448. I f  e v i d e n c e  o f  such  o t h c r  - . - - - . - .. . - ..- 
-a 



c i r cu rns t anccs  i s  t e n d e r e d ,  i t  w i l l  be r e c c i v c d  nnd c o n s i d e r e d  by 

t h e  c o u r t .  Such e v i d c n c s  must s u f f i c i e n t l y  s u p p o r t  t h e  a l l e g a t i o n s  

advanced f o r  t h e  purpose  of d . e f  en-t i i ig  tli:? \rli.ll. TI:lc:;i. a l l e g a t i o n s  

may a s s e r t  o ' b j e c t i o n s  such  as undue i ~ f l ~ ~ c a c c ,  f r a u d ,  o r  any  o t h e r  

o b j e c t i o n  r e c o g n i s e d  by t h e  law. Bhcre t h e  o b j c c t i o n  i s  t h a t  t h e  

t e s t z t o r  d i d  n o t  kno.1:~ o r  approve  o f  t h c  con'cant:; of t h c  w i l l  

s u s p i c i o u s  c i rcur i i s tanccs  must be shown, and ' l thc e v i d e n c e  of  f a c t s  

g i v i n g  r i a c  t o  s u s p i c i o n  must b e  such  as t o  c r e a t e  z r e a l  doubt  

t11z.t t h e  - t e s t a t o r  d i d  n o t  knon o r  ,approve of  t h c  con-l;c!~.t;; o f  t h e  

Tevlari ( I  965) 8 U. I .R. 363,  367. T h i s  con- ' ' L%!~~Y-V~*- "-,",.- ,-, .-- 

t e n t i o n  i s  u i t h o u t  m e r i t .  

C o n t e n t i o n  ( 2 2 :  It  i s  n o t  a n  cnsy nin l te r  t o  e s t a b l i s h  
..PA- 

' t ha t  n r e s i d e n t  r n a g i s t r z t e  h a s  f z i l e d  t o  t a k e  i i ~ . t o  a c c o u n t  

r e l e v a n t  f a c t u a l  ma- t tc rs .  Thc merc circuzia-l-,zLnce t h n t  soriie f a c t s  

may n o t  have been  e x p r e s s l y  r e f e r r e d .  t o  $11 hi:; l aensons  f o r  

judgliiellt, i a  n o t  a s u f f i c i e n t  ground f o r  c o n c l u d i n g  t h a t  he h a s  

i g n o r e d  t h o s e  f :~.c  t c .  A m a g i s t r a t e  must be n l l o n c d  some l n t t i t u d e  

i n  h i s  e f f o r t  t o  s e c u r e  conciseness i n  s t a t i n g  t h e  r e a s o n s  f o r  h i s  

judgment. The c i r c u i n s t ~ ~ n c c ~ i  v~hicl i  X r O  i3drards s a i d  r e h u  t t e d  t h e  

o b j e c t i o n  of u a n t  of knowledge and a p p r o v a l  a r e ;  

I  YJnllccr !-]as an  adop ted  son  and a ncphev of  

Mrs. J o n e s ;  

( 2 )  The dcfendai l t  vra..s zLn il-l.ozil;i.mn.l;c: c h i l d  of 

M r .  J o n e s ;  

( 3 )  Carmichse l  \;gas a p e r s o n  o f  sound r e p u t e ;  

(4) The d i s p u t e d  w i l l  n a s  r e a d  a t  t h e  f u n e r a l  of 

Mrs. Jones .  

(5) B l a k e  had had 2 l o n g  and trusted a s s o c i a t i o n  w i t h  

M r .  and Mrs. Jones  as s u b s t a n i ; i a t e d  by tl:le f a c t  

t h a t  he had once s i g n e d  documents f o r  t h e n  i n  

r e l a t i o n  t o  lad. 

The immediate p o i n t  .Lo n o t i c e  i n  r e l a t i o n  t o  t h i s  c o n t e n t i o n  i s  

t h n t  t h e  f i r s t  t h r e e  m a t t e r s  a c r e  e x p r e s s l y  r e f e r r e d  t o  by t h c  



m a g i s t r a t e  i n  b i s  r e a s o n s  f o r  judgment. The second ,  and i n  my 

view, t l ie  d c c l s i v e  p o i n t  which must bc a d m i t t e d  i,? t h a t ,  no twi th -  

s t a n d i n g  thc: absence  of any e x p r e s s  r c f e r c n c e  i n  h i s  r e a s o n s  f o r  

judgment t o  t h e  o t l i e r  t i ~ o  m a t t e r s ,  i t  :is imposs:ibl.e t o  a v o i d  t h e  

c o n c l u s i o n  from .the c l e a r  t e n o r  of  t l iosc  r c a s o n s ,  't1ln.t t h e  

m a g i s t r a t e  I ~ I U S ~  have c o n s i d e r e d  themo T h i s  s c c o ~ i d  c o n t e n t i o n  is 

e q u a l l y  ~ i ~ i t h o u t  m e r i t .  

C o n t e n t i o n  ( 1  ) : The s u s p i c i o u c  ;circumst.:,inces which 
.>-,,-.- ------.- 

e x c i t e d  t h e  mind of  t h e  R e s i d c n t  M a g i s t r a t e  a r e  c l e a r l y  i d e n t i f i a b l e  

on t h e  e v i d e n c e ,  and i l l  h i s  recl:;oil.s f o r  judgmelit. Tbcy a r e :  

( 1 )  The d a t e  o f  t h e  d i s p u t c d  w i l l .  Under c r o s s -  

examinnt ion  Walker s a i d :  

I tE l f r eda  Brown s e n t  t o  c a l l  me. I went t o  

Gurney. A day a f t e r  1 r c a c h c d  t h e r e  s h e  

d i e d ,  I went t h c y c  tjle F r i d a y ,  s h e  d i e d  t h e  

Sa tu rdny .  I t  ~1:~s E l f r e d a  Brown s e n t  t o  c a l l  me 

when t h c  w i l l  was t o  be made. Xlic looked  a f t e r  

them f o r  me. ? /hen  I wen:t up I v l a s  s e n t  t o  buy 

a w i l l  f ~ r r n . ~ ~  

Mrs. Jones  d i e d  on S z t u r d a y  ?8i;11 J a n u a r y 9  1969. The 

c l e a r  c o n c l u s i o n  from t l ie  eviclencc: o:C :.!txlker i s  t h a t  

t h e  d i s p u t e d  v r i l l .  u z s  made on t h e  day  b e f o r e  h e r  d e a t h .  

The M a g i s t r a t e  s o  concluded.  It c x c i t c d  h i s  s u s p i c i o n .  

I f  t h e  w i l l  had i n  f a c t  been  made on t h e  1 7 t h  J a n u a r y ,  

1969, t h e  d n t e  of t h e  w i l l ,  2 5 t h  J a n u a r y ,  1968, was 

f a l s e .  ~y n c l o s e  a n a l y s i s  of t h e  p r i n t e d  e v i d e n c e  of 

Walker ,  Nr. Edwards cndenvoured t o  chow t h a t  t h e  

buy ing  of t h e  w r i l l  form by lidllalkc.r must have t a k e n  p l a c e  

on n  day i n  J a n u a r y ,  1968 ,  when Mrs. J o n e s  w a s  

Iton dying'!. I a m  unnble  t o  a c c e p t  t h a t  i n t e r p r e t a t i o n  

of t h e  evidence. The importali-t  p o i n t ,  h o ~ i e v c r ,  i s  t h a t  

t h e  m a g i s t r a t e  who s a w  t h e  w i t n e s s e s  2nd henrd  a l l  



t h c  ev idence  concluded on tilis p o i n t  a s  I liave 

inc l i cn ted ,  

( 2  The sigl i i i ig  o f  t h e  d i s p u t e d  w i l l  by marl;. The 

e v i d e n c e  i s  t h a t  b o t h  Mr. ?.nd I l rs .  J o n e s  c o u l d  

w r i t e  t h e i r  n?.mes. The w i l l  o f  t h e  6 t h  of September, 

1960,  was s i g n e d  by M r .  J ones .  M r .  F red  M a r s h a l l ,  

.the businessman and J u s t i c e  of t l ic  Pcncc  of Manchion- 

e a l  EnvJ liim s i g n  h i s  n;.rmc t o  tll,-,-i;  fill. Mrs. J o n e s  

i s  a l i t c r a t e  pe r son .  She cou ld  r cnd  and v r r i t e .  

She \,as 2. rnembcr o f  t h e  church  c h i o r .  It v ~ o u l d  

hnve been  r e a s o n a b l e  Eor t1:le m a g i s t r a t e  t o  conc lude  

t h a t  h e r  s t a n d a r d  of  e d u c a t i o n  and h e r  s e n s e  o f  

r e s p o n s i b i l i t y  were n o t  i n s i g n i f i c a n t .  She  became 

I s l i r ~ ~  i n  one eye s i x  months b e f o r e  h e r  d e a t h  oil t h e  

1 8 t h  of J a n u a r y ,  1969, D e f e c t i v e  v i s i o n  cou ld  n o t ,  

t h e r e f o r e ,  have been t h e  c a u s e  of h e r  i n a b i l i t y  t o  

s i g n  t h e  w i l l  i n  J :~nu.ary 1968,  one ycnr  b c f o r e  s h e  

d i e d .  

( 3 )  The  disposition^ i n  t h e  d i s p u t c d  a i l l .  The 

d c f  endan t  s a i d  i i i  ~ v i d e ~ ~ c e  t1ia.t h c r  f : i ther had 

a c q u i r e d  and had s u b s e q u e n t l y  g iven  h e r  Lhc l a n d  a t  

G r 3 . n ~ ~  IIi1.1. l i t  t h e  t r i a l  s h e  produced 11 r e g i s t e r e d  

t i t l e  f o r  t h i s  lan i l  d a t e d  3 r d  I\Jov.ernbi.r, 1965. It is  

c l e a r ,  t he re fo r : ? ,  . t ha t  t h e  p u r p o r t e d  dispos2.1 of  t h r e e  

a c r e s  o f  t h i s  l a n d  t o  t h e  dcfend;,mC i n  t h c  d i s p u t e d  

w i l l  i:ins beyond t h e  compctencc of M r .  o r  Mrso J o n e s .  

I-Ic must hnve know t h i s .  Thc v a l i d i t y  of t h e  

r e g i s t e r e d  t i t l e  n o t  q u e s t i o n e d .  It must ,  t h e r e -  

f o r e ,  be assumed t h a t  M r .  J ones  con-curred i n  i t s  

i s s u e  t o  t h e  dc fcndan t .  Cttrmiclincl o n i d  t h a t  hc 

vrrotc t h e  d ispu- t  cd w i l l  i n  ac  cordnn.cc wit11 d i r c c  t i o n s  

from Mrs. J o n e s ,  She iilay v c r y  i ~ c l l  no-t h ~ ~ v e  known 



t h a t  t h e  l a n d  a t  Grnngc I l i l l .  hC1d l o n g  ago been 

t r a n s l c r r e d  t o  l lcr  husband ' c i l l c s i t i m n  t c  dctughtcr. 

The re  was some ev idence  of f r i c t i o n ,  bctn\ :en t h e  

d e f e n d a n t  and M r .  and 14rs. Jones .  Thc defend,rLnt  

s a i d  t h a t  h e r  f a t h e r  gave  h e r  t h e  ~ 1 i l . 1  bccnuse  

"Balker  was makin[; some a o r r i e s . "  It VJas open t o  

Lhe m a g i s t r a t e  t o  conclude  t l i r ~ t ,  vrel.1 1;noaiiig what 

had happened t o  t h e  Grange I . : i i l l  l a n d ,  t h e  seeming 

a c q u i e s e n c c  of M r .  J o n c s  t o  t h e  d i r e c t i o n s  h e i n g  g iven  
more 

t o  Cnrmichncl  by Mrs. J o n c s  \ ~ a s / ; ~ ~ ~ z t r ~ . n t  t h a n  r e a l .  

('+> The f o u r t h  c i r c u m s t a n c e  which t h e  m a g i s t r a t e  con- 

s i d e r e d  s u s p i c i o u s  vnr t h e  p a r t  p l a y e d  by V!nlker, 

a b e n e f i c i a r y  undcr  t h e  d i s p u t e d  w i l l ,  i n  t h e  

p r e p r i r a t i o n  o f  t h a t   rill. X a l k e r  o b t c i n e d  t h e  w i l l  

form. He s a i d  t h a t  be gave i t  t o  M r .  and Nrs. Joncs .  

Ca rmichae l  s a i d  t h a t  he rccc ivcc!  i t  from Walker. 

Wnlker uns on t h e  verancl~xh o f  t h e  house  rLt  t h e  t ime  

ahen  t h e  d i s p u t e d  w i l l  was b e i n g  prcpn.red i n  t h e  house.  

p a r t  i n  t h e  a c t u a l  e x e c u t i o n  and attestation of t h e  

w i l l ,  i t  c o u l d  n o t  b c  s a i d  t h a t  hi=. v~:-,.r; :;o f a r  

removed fro!i~ t h e s e  t r n n s a c t i o n s  n s  t o  make llim a  t o t a l  

s t r a n g z r  t h c r c t o .  I n  a d d i t i o n ,  t h e  m a g i s t r a t e  t h o u g h t  

t h a t  n  f r i e n d s h i p  e x i s t e d  b c t a e e n  V!;lallccr, C a r m i c h ~ e l  and 

Ulake which wns much s t r o n g e r  t h a ~  t h c c e  p e r s o n s  werc 

p r e p a r e d  t o  admit .  

(5 > A f i f t h  m a t t e r  t o  which t h e  m a g i s t r a t e  a d v e r t e d  was 

t h e  e f f e c t  o f  t h e  d i s c r e p a n c i e s  w11.ich a r e  a p p a r e n t  i n  

t h e  p r i n t e d  ev idence  of  t h c  p l a i n t i f f s q  ccise. 

The l e a r n e d  r e s i d e n t  m a g i s t r a t e  was o b v i o u s l y  o f  t h e  view t h a t  t h e  

f i r s t  f o u r  circumstances r n i s c d  a w e l l  grounded susp ic i -on  t h a t  t h e  

d i s p u t e d  n i l 1  d i d  n o t  e x p r e s s  thc  mind of M r .  J o n e s ,  and t h a t  



t h e r e f o r e ,  lie ought  n o t  t o  pronounce i n  its Sr~vour  uiil.ess t h a t  

s u s p i c i o n  was rcmovcd. I n g r c c  w i t h  him. IIc i a u ~ i ;  a l s o  have  

t l iought  tllni; t h e  d i s c r e p ; l n c i c s  i11 t h e  c v i d e n c e  conf i rmcd  t h a t  

s u s p i c i o n .  I n  t h i b  a l s o ?  I a g r e e  u i t h  him. I would t h e r e f o r e  

d i s m i s s  l;he a p p e a l  and a f f i r m  h i s  judc;mi?nt. The c o s t  o f  t h c  

t r i a l  and of t he  nppca l  shou ld  bc  p;liil oul; o f  tlic c : ; t~ . tc .  Both 

p a r t i e s  shou1.d hzLvc t h e  c o s t  o f  t h e  a p p e a l  f i x c d  a t  <bltO each.  

I n  r e s o l v i n g  t h e  c o n f l i c t  be tween t11c p ropounde r s  of  

t h e  t ~ o  w i l l ,  t h e  R e s i d e n t  Ma,c$.strfi.te f e l t  i m p c l l e d  t o  t h c  

c o n c l u s i o n  t l lnt  t h e  p l - i i n t i f f z  had f a i l e d  t o  d i s c h a r t e  t l ie b u r d e n  

o f  rernoving tlic g r a v e  s u s p i c i o n  eagcnde red  i i l  hi:; ~ n i n d  i n  t h e  

circumstznce: ;  i n  which t h c  1968 \ r i l l  was p r c p a r c d  and o : ccu tcd  and 

the  d i s p o s i t i o n s  c o n t a i n e d  t h e r e i n .  He found t o o ,  t h a t  t h e y  had  

f a i l e d  L O  p r o v e  n f f i r r n a t i v e l y  t h a t  t h e  dcccnscd  knc:, o f  and asniented 

t o   it,^ c o n t e n t s .  

I n  my v i e n ,  the;c  conclusion^ ue1.z n o t  o n l y  e r i i n c n t l y  

d e s i r a b l e  'out a b s o l u t e l y  i n e v i t : ~ b l e  i l l  t h e  s t : l t c  o f  t,hc e v i d e n c e  

b c f o r c  him. I a g r e e  t h a t  t h c  n p p c a l  shoul-d 13c d i s m i s s e d .  

ROBINSObT, J .A.  

I a l s o  a g r e e  t h a t  t he  a p p c n l  shou1.d b c  d i s m i s s e d  f o r  t h e  

A r e a s o n s  advanced.  

FOXq J . A .  

The o r d e r  of t h e  c o u r t  i s  t h e r e f o r e  as I proposed .  


