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Bribery Commissioner v. Ranasinghe,” has been fought again, with the
same result, in the Trinidad and ‘Tobago courts in Collymore v. '
Attorney-General.® +That the contest should have been considered 1
worthwhile in the Trinidad and Tobago case seems strange, since the
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THE EXISTENCE OF JUDICIAL REVIEW OF LLEGISLATION

THE independent West Indian states of Barbados, Guyana, Jamaica -

and Trinidad and Tobago are no exception to the general rejection
by the majority of Commonwealth states of the fundamental goctrine
of United Kingdom constitutional 14w, just as they are no exception to
the general trend in patterning their institutions of government on the
“ Westminster model.” INone of the constitutions has. attempted to
perpetuate the doctrine of the legal omnipotence of Parliament acting
by its ordinary procedure.l All the constitutions with the exception
of that of Trinidad and ToEa'g"o contain a “supreme law ™ clause,
making law inconsistent therewith pro tanto void,! and two, including
Trinidad and Tobago, provide that no bill shall become law unless
passed in accordance with the constitution. YQuite apart from these
provisions, the constitutions abound with restrictions on the legislative
authority of Parliament®! and regardless of the view which might
have been taken at the time of the drafting of the constitution of the
United States,* such restrictions today naturally suggest to the lawyer
the existence of judicial review of legislation.:

" *'The existence of the right of the courts to declare unconstitutional
legislation invalid would seem, however, rately to be so obvious as
not to be worth challenging in litigation. \The’ battle  over this issue
which was fought in the Uniteq, States in Marbury v. Madison,® in
South Africa in Harris v. Minister of*the Interior® and in Ceylon in

The author is Professor of Law, University of the West Indies.

Barbados Constitution (S.I. 1966 No. 1455, Sched.), s. 1; Guyana Constitution
(S.I. 1966 No, 575, 2nd Sched., as amended in accordance with the 2nd Sched.
to the Constitution and by Guyana Acts, 16 of 1968 and 1 of 1969), s. 2;
Jamaica Constitution (S.I, 1962 No. 1550, 2nd Sched., as amended by Act 15 of
1971), s. 2 (the adjective “ supreme " is absent from the Jamaican provision),
Guyana Constitution, s. 79 (3); Trinidad and Tobago Constitution (S.I. 1962
No. 1875, 2nd Sched., as amended by Trinidad and Tobago Acts 13 of 1964, 22
of 1965, 25 of 1968 and 15 of 1970}, 5. 44.(3). .

See Barbados Constitution, ss. 23 (1) (a), 42, 48, 49, 61 (4); Guyana Con-
stitution, ss. 15 (1), 66, 69, 72, 73, 82 (4); Jamaica Constitution, ss, 24 (1), 38,
48, 49, 64 (3); Trinidad and Tebago Constitution, ss. 2, 36, 38, 50 (3).

Sec Beard, * The Supreme Court—Usurper or Grantee?* 27 Political Science
Quarterly (1912) p. 1 (collected in Essays in Counstitutional Law (1957), ed.
McCloskey).

5 (1803) 1 Cranch, 137,
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“took the trouble to assert that there was no inconsistency between

iwording of the constitution, as it applied to the facts of that case,
appears to have been much more explicitly in favour of the existency
of a right of judicial review than were the provisions of the con
stitutions in the other leading cases cited. The plaintiff’s complaint
was one of violation of human rights: (Section 2 of the constitution
expressly limited the area of operation of an Act of Pa¥liament in
contravention of human rights, while section 6 expressly conferred
on the High Court original jurisdiction to hear applications for
redress for breaches of provisions of the constitution which included
section 2. 1t is hardly surprising that{{he Court of Appeal of Trinidad
and Tobago rejected the argument that the human rights provisions
in question were merely a guide to the interpretation of statutes, and
not limitations on the competence of Parliament acting by its
ordinary procedure.® } N D< f PR Y
Although no court has yet held aF/ ct of Parliament invalid in
any reported post-independence case in a West Indian ‘state, there
can, if\js submitted, be no real doubt that, in the light of decisions
of these and other jurisdictions and of the common understanding of
the legal profession, the courts would claim their competence to do
so on the grounds of unconstitutionality.?? :
~This does not mean, of course, that it is no longer possible to
quibble as to the exact status in each of the constitutions of the
fioctrine of parliamentary sovereignty. The "concept of sovereignty
is.never notable in any of its guises for its clarity of meaning, and
this has led judges on occasion Jto try and reconcile the existence of
judicial review of Acts of Parliament with the sovereignty of Parlia- .
ment.) Thusfghe Privy Council in Bribery Commissioner v. Ranasinghe

calling a ‘Parliament “sovereign” and holding it bound by the'-
limitations. of its -constituent instrument, arguing in -effect that the
definition of Parliament may change for certain purposes without
Parliament ceasing to be sovereign in the sense of being able to pass
any legislation without recourse to any other agency.'. On this latter ~
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7 [1965] A.C. 172.

8 [1970] A.C. 538 (P.C.); (1967) 12 W.LR. 5 C.A. of Trini

® 12 W.LR. 5, 8-9, 21-23, 35-36. (C-A. of Trinidad and Tobago).

'o In addition to the Collymore case, legislation has been chall d .
fully in Thompson v. Forrest (1967) 11 W.LR. 296 (Jamaica) ane(;‘g;’err!:n\sfl.lc;ers:-
:;3:9::.4(4;968] 174 W.LR. 292 (Guyana). See also R. v. Ogle (1968) 11 W.LR,

11 [1965] A.C. 172, 200. CFf. Harrls v. Minister of the Interior 1952 (2 S.A. 42
464. Cf. Barbados Constitution, s, 49; Trinidad and Tobago Conslifuzim;, 3452'
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278 Judicial Review of Legislation in the West Indian Constitutions

argument, t'he constitutions of Barbados and Trinidad and Tobago
might be admitted to incorporate a doctrine of parliamentary
sovereignty, In Jamaica ** and Guyana,'® however, this reconciliation
is hardly possible, since certain types of constitutional change require
a referendum. “Fof what this sort of abstract conceptualism is worth,
therefore, it may be concluded that Barbados and Trinidad share a
doctrine of parliamentary sovereignty with the United Kingdom, while
Jamaica and-QGuyana have completely abandoned any vestiges of
the doctrine. .

g

Tug PosITION OF THE COURTS

Notwithstanding that the direct issue of the competence of the courts
to pass on the validity of Acts of Parliament on constitutional grounds

appears to admit of a clear answer in the West Indian states, it is .

possible to raise questions, relating-to the possibility of frustrating
judicial review by less direct means, the solutions to which do not
so immediately present themselves.

The effectjveness of judicial review, for instance, must depend to
a great extent on the independence of the judiciary and the security
of the courts’ jurisdiction. , In the constitutions of the West Indian
states, the provisions relating to the appointment and tenure of the
higher judiciary appear to provide safeguards of judicial independence
comparable with those of other Comtmonwealth states.* The position
seems less satisfactory, however, in relation to the monopoly'in the
courts of final jurisdiction in constitutional matters. What is the value
of judicial review of legislation as a means of protecting the con-
stitution, if the legislature is ablé either to oust the courts’ jurisdiction
or to create a new court, subservient to the legislature, to overrule

the ordinary courts? ‘
The question of the possibility of ousting the jurisdiction of the

courts arises because of the piecemeal effect of those provisions in /

the constitution which confer an entrenched jurisdiction on’the courts.
Thus there are provisions, such as the section. of the Trinidad and
Tobago constitution applied in the Collymore case,'® which guarantee
the jurisdiction of the High Court in cases where an infringement of
the human rights provisions is alleged.. Where appeals are concerned,
Barbados and Guyana guam’hiéé‘ appeals in human rights cases all
the way to the Privy Council; in Jamaica and Trinidad and Tobago,

12 Constitution, s, 49.

13 Constitution, s, 73. .
1¢ Barbados Constitution, ss, 81, 84, 89, 112; Guyana Constitution, ss, 87, 88, 89,

90, 93, 115; Jamaica Constitution, ss. 97 (3), 98, 100, 101, 103 (4), 104, 106, 107, -

111; Trinidad and Tobago Constitution, ss, 74 (2),. 75., 76, 18 (2), 719, 8(?, 83, 89.
18 Ses Barbados Constitution, s. 24; Guyana Constitution, s. 19; Jamaica Con-
stitution, s, 25; Trinidad and Tobago Constitution, s. 6.
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the guaranteed right of appeal in human rights cases extends as far
as the Court of Appeal) In all cases except Barbados, there is an
entrenched right of appeal to the Privy Council against a final decision
of the Court of Appeal involving a question as to the interpretation of
the constitution, without any limitation to the human rights pro-
visions.’ Strangely, this guarantee of a right of appeal without
limitation to human rights is not complemented by a similar provision
relating to original jurisdiction; the basic jurisdictional provision
provides in all the constitutions no more than that the Supreme Court
shall enjoy such jurisdiction as may be conferred by the constitution
or by any other law.” If the jurisdiction conferred by the constitution
for the purpose of this clause is no more than that which has been
expressly conferred, it would seem to follow that an ordinary Act of
Parliament could deny to the courts jurisdiction to adjudicate, for
example, on legislation purporting to alter the entrenching clauses of
the constitutiony; If this is the law, the foundations of ;judicial review
appear to be less*firmly based than is desirable; and it is little comfort
to reflect that the great tradition of judicial review in the United
States has succeeded in developing in spite of a similar disability,’®
since the tame parliamentary majorities normal in West Indian states
are not a characteristic of the American system of government.

* Complementary to the question whether the jurisdiction of the
courts in constitutional cases can be taken away by the legislature
acting by its ordinary process ;is that whether the legislature can,
without formally depriving the courts of any jurisdiction, effectively
accomplish this result by subordinating the courts established by the
constitution to a political and time-serving court/of last instance.
This is the device which failed in the famous High Court of Parliament
case, when the Appellate Division of the Supreme Court of South
Africa read into the South Africa Act stringent requirements as to
the criteria of a “court.”® This particular instance of judicial
creativity may be less necessary in the West Indian constitutions by
virtue of provisions substantially common to all which guarantee

!¢ Barbados Constitution, s. 87; Guyana Constitution, s, 92 (1); Jamaica Con-

stitution, ss. 25 (3) and 110 (1) (¢); Trinidad and Tobago Constitution, ss. 6 (4)
and 82 (1) (c). See Pierre v, Mbanefo (1964) 7 W.LR. 433 and Pierre v,
Mbanefo (No. 2) (1964) 7 W.LR. 476, where the Trinidad and Tobage Court
of Appeal denied the existence of a right of appeal since it had come to no
final decision on the point of interpretation. The court's reasoning ignores the
obvious objection that the court had made a final decision on the meaning of
the words “may apply to the High Court for redress” in s. 6 (1) of the
Congtitution. Cf. Petrie v. A1t.-Gen, (1968) 14 W.LR. 292, 297,
Barbados  Constitution, s. 80 (1); Guyana Constitution, s, 83 (1); Jamaica
Constitution, ss, 97 (1), 103 (1); Trinidad and Tobago Constitution, s. 73,
18 US. Constitution, Art. 3 (2); ex p. McCardle (1868) 7 Wall. 506. CJ. Petrie v.
Att.-Gen., supra, esp. at p. 296H.
19 Minister of the Interfor v. Harrls 1952 (4) S.A. 769.
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280 Judicial Review of Legislation in the West Indian Constitutions

in both criminal and civil cases determination by an independent and
impartial tribunal.? .
(The efficacy of parliamentary devices to evade constitutional
review by the courts is capable of being related to that aspect of the
principle of the separation of powers which prohibits usurpat‘iop. of
the judicial function by the legislature.} Although this proh'xbltfon
has been held by the Privy Council to be entrenched by implication
in the constitution of Ceylon in Liyenage v. R.,* the reasoning there
used may not be applicable to the West Indian constitutions. To the
extent that(the decision in Liyanage rests on the absence from the -
Ceylon constitution of any ptovision which could have removed
from the courts a jurisdiction that they previously enjoyed,*
the express establishment of the higher courts by the West Indian
constitutions,? in contrast with the silence of the Ceylon constitution,
may preclude reliance on the theory of the survival of an attribute

of the pre-independence courts.

PROCEDURAL PROBLEMS

The potential dangers of the insecurity of the courts’ final jurisdiction,
which have been discussed above, would probably only arise in the
context of a concerted attempt by a majority of Parliament’ to
emasculate the courts; and it is, of course, always worth bearing in
mind that should matters ever come to such a pass, the society would
be likely to be approaching those unsettled political conditions in
which law, and particularly constitutional law, would be likely to have
only a minimal significance. The same could not be said, however,
of other possible difficulties in the way of judicial review which arise
from technical common law rules and whose effect might be unfor-
tunate if they were applied to the special legal context of a
“ controlled ” * constitution.

One such technicality is the old chestnut concerning the com-
petence of the courts to go behind what appears on its face to be an
Act of Parliament.?y Since the West Indian constitutions contain no

20 Barbados Con§ti(ution, s. 18 (1) and (8); Guyana Constitution, s. 10 (}) gnd
(8); Jamaica Constitution, s. 20 (1) and (2); Trinidad and Tobago Constitution,
s. 2 {¢) and ().

21 {1967] 1 A.Cz.szsz.s g

22 [bid. at pp. 286-288.

23 See e.g. Barbados Constitution, s. 80 (1): “ There shall be for Barbados a
Supreme Court of Judicature, consisting of a I:Iigh Court and a Court of
Appeal, with such jurisdiction, powers and authority as may be cont’grrgd upon
those courts respectively by this Constitution or any qther Jaw f’ ('ltaltcs sup-
plied). See also Guyana Constitution, s. 83 (D ,7 ?'Jamalca Constitution, ss. 97
1), 103 (1); Trinidad and Tobago Constitution, s. . .

24 -(rg use (thc' terminology of Lord Birkenhead L.C. in McCawley v. R. [1920]
A.C. 691, 704, %

23 Edinburgh & Dalkeith Ry. v. Wauchope (1842) 8 Cl. & F. 710, 725. B
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unalterable provisions, the fundamental objection to an unconsti-
tutional law must amount, it is submitted, to no more than that the
appropriate procedure for amending the constitution has not been
followed. In relation to those instances of constitutional amendment
where no agency outside Parliament is involved in the procedure, such
as is necessarily the cachn Barbados and Trinidad and Tobago, there
is obviously a colourable argument, based on English precedents,
that; the courts cannot go behind the Act to look for a defect in
procedure.) Bribery Commissioner V. Ranasinghe recognised that the
Ceylon constitution covered this point by express provision by making
the Speaker’s certificate conclusive.*® In Harris v. Minister of the
Interior, the court was able to discover the non-compliance with the
constitutional procedure on the face of the instrument.?”

This problem has recently been given new life in relation to
constitutions such as those of the independent West Indian states by
the attitude taken by the Privy Council in the recent Sierra Leone case
of Akar v. Att.-Gen.*® In that case, the plaintiff successfully challenged
the validity of a purported amendment to the constitution of Sierra
Leone.?® The entrenching section of the constitution imposed two
requirements by which the validity of the amendment was to be
tested.*® The first requirement was that the amendment should have
been passed by two successive sessions of the House of Representa-
tives between which a dissolution of Parliament had intervened: no
problem arose as to the evidence by which the failure to comply with
this prescription was established. Although the existence of this
defect in the attempted amendment of the constitution was sufficient
to determine the decision in the case, the Privy Council commented
also on the questiofl whether, as the entrenching section also required,
the purported amendment was to be treated as having obtained a
two-thirds majority in the House of Representatives. The printed
copy of the Act was indorsed merely as having been “ passed * without
any indication as to the majority received. Despite the fact that the
court was also considering in the. same case the effect of another
amendment to the constitution, passed in the same year, whose
indorsement expressly recited that the provisions of the entrenching
section of the constitution had been complied with,* the Privy Council
refused to accede to the.argument that it should be presumed that the
Act which was no;so/i; lorsed had not complied with the requirement
of a two-thirds-majority.2 Moreover, the Board did not suggest any
way i which such-non:céfipliance might otherwise be established.

26 Ceylon Constitution, s. 29 (4); {1965] A.C. 172, 195.
27 1952 (2) S.A. 428, 469, 28 (1970} A.C. 853.
2% Act No. 12 of 1962, a9 Sierra Leone Constitution, s. 43,

3t Act No. 39 of 1962, 32 {1970} A.C. 853, 867-868.
’
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{ The potential danger that can be posed to the effectiveness of
judicial review by the unwillingness of the courts to cast, by a
presumption such as that rejected in Akar’s case/ the burden of proof
on the party upholding the validity of the purported constitutional
amendment can more readily be appreciated when attention is drawn
to the statutory provision in Barbados which renders inadmissible
any evidence as to the proceedings of the Houses of Parliament in
the absence of the permission of the Speaker or, where appropriate,
the President of the Scnale."‘}Barbados attempts to meet the difficulty
by an ordinary statutory provision requiring that a statute amending
the constitntion be indorsed with a recital of compliance with the
entrenching section.®* This example, however, has not yet been
followed in the other states®%; and, in any event, the provisions of
an ordinary statute necessarily lack the entrenched character needed
to secure the process of judicial review of legislation from evasion by
procedural stratagem.

Another point which can be put as a question of procedure is the
question of janticipatory review after a measure has passed through
all parliamentary stages except that of the Royal or Presidential
Assent:‘, It is hard to see how the substantial effectiveness of judicial
review could turn on this question, but there is no doubt that such
anticipatory challenge often appedrs to be particularly advantageous
to a litigant. The provisions of the West Indies constitutions which
might seem relevant differ from state to state. The Jamaican con-
stitution specifically prohibits certain measures from being presented
to the .Governor-General for assent before the - requirements for
constitutional amendment have been satisfied,® and the Barbados
constitution may be read in the same sensc'."’j'fThc Guyana and
Trinidad constitutions, however, do not use language which similarly
invites judicial review in advance of the completion of the purported
legislative process.’*} The different wording might be conce&:d to
determine the issue, but for the présénce also in each of the Jamaica
and Barbados constitutions of provisions invalidating pro tanto laws
inconsistent with the cpnstitution *°: there seems to be a suggestion,

33 Legislature (Privileges, Immunities and Powers) Act 1963 (No. 6), s. 16. The
provision is more comprehensive than that of the Jamaican Act 1953 Rev.
Cap. 216, s. 11. i

34 Interpretation Act 1966 (No. 10), s. 6, as amended by Interprelation Act 1970

(No. 32), s. 2.
35 The Trinidad and Tobago Constitution Amendment Act 1968 (No. 25) bears

certificates of the majorities required from the Speaker of the House of Repre-
sentatives and the President of the Senate. This contrasts with the absence of
a similar certificate from, e.g., the printed copy of the Guyana Constitution
Amendment Act 1969 (No. 1).

38 s, 37, 49, 50, 60 (2).

a7 3. 58 (2).
a8 See Guyana Constitution, s. 79 (3); Trinidad and Tobago Constitution, s. 44 (3).

3% Barbados Constitution, s, 1; Jamaica Constitution, s. 2.

\.
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in recent authority relating to the construction of section 2 of the
Colonial Laws Validity Act, that a provision for merely pro tanto
invalidation is somehow inconsistent with a right of anticipatory
challenge.*®

Yet another possible area of procedural difficulty lies in the field
of remedies. Where public law remedies are concerned, the heritage
of the common law is one of archaic complexity, and it would be
unfortunate if this legacy were to frustrate the effective operation of
judicial review of legislation.

In this regard, the provisions for the enforcement of the human
rights clauses might have appeared, in the absence of authority,
to be sufficiently comprehensive to enable the courts to surmount
many of these difficulties.** The provisions in question all require
sufficient, locus standi,** and, except in Trinidad and Tobago, also
require the court to be satisfied that no other adequate means of
redress was available to the applicant,** but otherwise the terms of
the sections in question, by conferring on the court power to “ make
such orders, issue such writs and give such directions as it may
consider appropriate for the purpose of enforcing or securing the
enforcement ” of the human rights provisions, might have been
considered apt to remove the obstacles placed in the way of litigants
by the technical rules of procedure. The apparent comprehensiveness
of the human rights enforcement sections has, however, been restricted
by judicial decision.

iIn Pierre v. Mbanefo,** the applicant was denied redress because
the Court of Appeal of Trinidad and Tobago held that the originating

summons.taken out by the defendant was not a permissible.means. .

of setting the process of the court in motion in the absence of
s.tatutor)g authorisation of that mode of procceding) and, by implica-
tion, that the constitutional provision recognising the right of
application to the court for redress did not constitute such authorisa-
tion. ‘In the more recent Guyanese case of Jaundoo v. Att.-Gen..®
bowcver. the Privy Council rejected the view of Bollers C.J. at first
Instance and Stoby C. in the Court of Appeal that the particular relief
claimed by the plaintiff could not be sought by originating motion,
The Board did not dispute that section 19 (6) of the constitution,

40 Rediflusion Lid. v. Att-Gen. (Hong K 1970
o l(;lis;:::jliug for different rcnsons‘; 1165‘ one) [1970] A.C. 1136, per Lord Pearce
arbados Constitution, s, 24; Guyana Constitution, s, 19: i i
“ ; 25 ’.l Tn'nigﬂd"and Tobago 'Constitulion, 5. 6. ’ i Jamaica anslltu(ion,
ee the words * in relation to him ** in Barbados Constitution, s. 24 (1): G
Const!tul!on. 5. 19 (1); Jamaica Constitution, s. 25 (1); Tri'nidad gn)d’ T:I{:;g
“ g:'l):;:im“o?:' 5. 6 t(1) See 2also Collymore v. A11-Gen. [1970] A.C. 538, 549
rbados Constitution, s. 24 (2); G tituti i Jamaic
Constitation_ &35 on [¥3)] uyana Constitution, s, 19 (2); 'Jnmau:a
44 (1964) 7 W.ILR. 433. See above, note .16,
45 [1971} 3 W.L.R. 13 (P.C.); (1968) 12 W.L.R. 221 (C.A. Guyana).
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which authorises Parliament to make provision vflith rcspccf tc? t.he
practice and procedure of the High Court in relation to the jurisdic-
tion conferred upon that court in human rights matters, w01‘11d 13ave
permitted Parliament so to restrict applicants for redrcs§ for violations
of human rights to particular forms of procedure; but in the gbsence
of any such provision by Parliament, it was open to the applicant to
choose any of the methods by which the court could be approached.

But although- the Jaundoo decision may ?1ave freed the human
rights enforcement provisions of the constitutions from one type of

restrictive judicial interpretation, overruling sub silentio, it is sub- -

mitted, the decision in Pierre v. Mbanefo,** it also establishes fhat the
principle whereby coercive remedies may not. be grantet'l against the
Crown ‘¢ remains unaffected by the unqualified wordjpg of those
provisions. In this respect, the Board upheld the' decision _of the
Guyana Court of Appeal. The reasoning of the Privy C(.)unlcﬂ does
not go substantially beyond the technicality that the sovereign’s courts
cannot coerce the sovereign; but it may not unreasonably be suspect}ed
that the reluctance to issue a brutum fulmen is the more s.ubstantxal
motive behind' the patent indifference of the 'Privy Council and th;
Guyana Court of Appeal to the unambiguous words of the
constitution. - )

Where constitutional issues other than thosc‘ relating to hun?an
rights are concerned, the silence of the constitution on the question
of the courts’ jurisdiction can hardly produce any better result than
in the instance where the jurisdiction is expressly conferred; and that
silence poses the additional hazard that, as has been argued above,
the jurisdiction of the courts, .already hampered by some of the
paraphernalia of the technicalities of procedure,*” may also be at the
mercy of an ordinary Act of Parliament.

THe FUNCTION OF THE JUDICIARY

It is submitted that the foregoing analysis of the' ProvisiQns of the
West Indian constitutions directly relevant to judicial review of l.he
validity of legislation shows that, notwithstanding the clarity of the in-

tention to provide for such review, there are enough gg,tg_g_t_ijzhl_}_

/ lacunae in the system to pose the threat that, shou}d the constitu-
tions be judicially interpreted by following mwpanxc{ally the usual
canons of statutory interpretation, the courts might in the process
abdicate all too easily the responsibilities confcr}'ed on them by the
constitution. Rather than permit this result, it is to be hoped that

\ i 's change to repub-
incipl ears mufatls mutandis to survive Guyana’s cl
N E:np;:;‘(cl:ls’:e ["l';?“] 3 W.LR. 13, 21-22; Republic Act 1970 (No. 9), s. 4 (1).

41 Cf. Re Maharaj (1966)-10 W.LR. 149,

sy
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the courts will eschew narrow positivist analysis for a more con-
structive view of their function of making a reality of their guardian-
ship of the constitution. There are no difficulties in the texts of the
constitutions which cannot be satisfactorily resolved if the efficacy
of{ the process of judicial review of legislation is regarded as an‘
overriding principle of the interpretation of the constitution. f

Unfortunately, the adoption of such a principle might seem
to call for a spirit of judicial assertiveness which would be out of
line with traditional theories of the judicial function in constitutional®
interpretation. Judges have frequently paid lip-service at any rate
to doctrines of judicial restraint such as that which prescribes that
a case should not be decided on a ¢ stitutional point where another
ground of decision presents itsel But it is difficult to believe
that the jurisprudence of judicial review of legislation which has
accumulated in common law countries could ever have reached
such massive proportions if these principles of judicial self-restraint
had been applied as consistently as the reverence paid to the theory
might suggest. These doctrines of judicial restraint are, it is sug-
gested, hardly likely to prejudice seriously the course of judicial
review in the West Indian states as long as the judiciary, albeit
adhering to such doctrines of the Privy Council and the Supreme
Court of the United States, nevertheless emulates also the disregard of
those doctrines which it is arguable that those courts sometimes
demonstrat¢-in practice. ®

Does' the record of the judiciary to date furnish enough material
from which to deduce the existence of a common pattern of be-
haviour in constitutional cases? The cases actually challenging the
validity of legislation are so few that they can hardly be capable

-of providing substantial evidence of a trend; but, even if those cases

were to set the. pattern for the future, they light no clear path either
towards judicial caution or towards judicial aggrandisement. The

* Privy Council decision in Collymore's case,*® that industrial stablisa-

tion legislation was valid because the right to strike was not protected
by the Trinidad and Tobago constitution’s guarantes of freedom of
assembly, might arguably have been reached by a court consisting of

48 Cf., eg., Att.-Gen, (Canada) v, Att.-Gen, (Ontario) [1937] A.C. 326, 349. Such
doctrines are particularly highly developed in the United States: seo Ashwander
v. Ty Valley Autkority, 297 U.S, 288, 346-348 (1936). Cf. note 43, supra.
L See Ka_zriapper_ V. Wijesinha, where the Privy Council decided a constitutional

showing, have been sufficient for the decision: [1968) A.C, 17, 745; {1968]
‘Annual Survey of Commonwealth Law 80. Contrast also the ratio of the U.s.
Supreme Court’s decision in Morgan v, Virginia, 328 U.S. 373 (1946) with the
rationes of Mitchell v, U.S., 313 U.S. §0 (1941) and Boynton v. Virginia, 364
U.S. 454 (1960). See also Bickel in 75 Harv.L.R, (1961) 40, 57; Pollak in 49
" Calif LR. (1961) 15, 38-40.

% [1970] A.C. 538. See [1970} P.L. 105 (Zellick).
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daring innovators as well as one consisting of those to whose feet
fear had given wings.®® The decision of Smith J. in the Jamaican
case of Thompson v. Forrest % at first sight seems to be a signpost
in the direction of caution, in so far as the decision has the conse-
quence that universal adult suffrage is not constitutionally protected
in Jamaica, and that what is required by the constitution is merely
that those enjoying the right to vote by the ordinary law should be
enabled to exercise that right; but undesirable though the result
may be, the reasoning by which it was arrived at can scarcely be
faulted for failing to give the words of the constitutional provisions
their natural English interpretation. Section 37 of the constitution,
with which the impugned law was alleged to be inconsistent, lists
the conditions to be satisfied before a person could be * qualified ™
for registration as an elector; section 38 provides that the electoral
law should ensure, as far as practicable, that any person ‘ entitled ”
to vote should have a reasonable opportunity of so doing. The con-
stitution does not provide in terms what constitutes “ entitlement
to vote, and section 39, dealing with qualifications for membership
of the Houses of Parliament, uses the term * qualified ” in a sense
manifestly incapable of being equated with the term * entitled.” In
concluding that section 37; on qualifications for voters, conferred no
entitlement to vote, Smith J. was merely concluding that the term
“ qualified ** ought to bear the same meaning in sections 37 and 39.

Cases raising constitutional points other than the validity of
legislation may also, of course, provide an indication of the likely
stance of the courts where the validity of legislation is in question.
If regard is had to such cases, there is more evidence to draw on.
It would hardly be expected, of course, that any pattern would not
be subject to exceptions; but with that qualification, the corpus of
case law to date may be considered to leave the impression on balance
that judges in the Privy Council and in the West Indian courts are not
at all anxious to fulfil a creative role in constitutional cases.

In D.P.P. v. Nasralla,*® the Privy Council extended to common
law rules the protection the constitution of Jamaica gave to pre-
existing laws from challenge on human rights grounds.** The con-
stitution admittedly defined *laws > as including unwritten law, but
the Privy Council omitted to use such judicial leeway as might have
been given by the * unless the context otherwise requires” proviso

-“"")51 C}. Cummings J.A. dissenting in Jaundoo v. Atr-Gen. (1968) 12 W.IR. 221

at 261, .
52 (1967) 11 W.L.R. 296.
53 [1967} 2 A.C. 238. .
54 Jamaica Constitution, s. 26 (8) and (9). See also Barbados Constitution, s. 26;

Guyana Constitution, s. 18; Trinidad and Tobago Constitution, s. 3.
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to the interpretation clause. (In Pierre v. Mbanefo,*® Re Maharaj >
and Jaundoo v. Att.-Gen.*® the Trinidadian and Guyanese Courts
of Appeal have sidestepped the consideration of substantial consti-
tutional issues by nonsuiting litigants on niceties of procedure, In the
Jamaican case of Re Fisher,* Hercules J. took a non-justiciability
clause at its face value in a manner uncharacteristic of recent
English decisions.’ As against these instances, it secems possible to
cite only the decision of the Jamaica Court of Appeal reversed by
the Privy Council in Nasralla's case, and the view taken more than
once by the Guyana Court of Appeal that the coming into force of
the constitution has given civil servants a tenure of office capable
of judicial protection.®* In one of the Guyanese cases, the Crown’s
right of dismissal at pleasure was regarded by one judge as incon-
sistent with the constitutional protection of property rights,** while
in another case a civil servant was held, in the face of an explicit
non-justiciability clause in the constitution to have been invalidly
dismissed.*

Although it is conceivable that some of the cases already decided
may turn out in future retrospect to have been points of crucial
decision, it seems in the last resort difficult to conclude other-
wise than that the position is still doubtful. Time may also reveal
what the sparseness of the case law makes difficult to ascertain at
present, that different judicial stances may become habitual in different
jurisdictions, and that different solutions may regularly be found in
the different states to hardly distinguishable problems of construction.

85 Jamaica Constitution, s. 1 (1). See also Trinidad and Tobago Constitution
s. 105 (1). Cor_)lrast Barbados Constitution, s. 26 (1), and .Guyana C(mstimtion,I
s. 18 (1), confining the saving provision to * written ™ law.

3¢ (1964) 7 W.LR. 433. See supra, p. 283,

:: 832&3 :g W.LR, 149.

W.LR. 221 (reversed [1971] 3 W.L.R. 13). § X
_59 (1966) 9 W.LR. 465. - Seo supra, p. 283.

80 See Webd v, Mln{ster of Housing [1965] 1 W.L.R. 755; Anisminic Ltd. v.
Foreign Compensation Commission [1969]1 2 A.C. 147. See also the following
Guyanese cases: Re Langhorne's Application (1969) 14 W.LR. 353; Re Sarran’s
;}pplzi;atl!ggg(l%” 14 W.LR. 361; Re Chichester (not yet reported), Civil Appeal

0. 29, . i

81 Nobrega v. An.-Gen. (1967) 10 W.ILR. 187, 192, 208 (reversed by the Pri
Council [1969] 3 All E.R. 1604); Re Chichester, supra. ( d e

82 Per Cummings J.A. (1967) 10 W.LR. 187, 208,

¢ Re Chlclzc:ler, supra. The issues posed by such non-justiciability clauses were
s.:lently sidestepped in Re Makharaj, supra (see Trinidad and Tobago Constitu-
:m;é (sz) )63 (2)) and Thompson v. Forrest, supra (see Jamaica Constitution,




