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I N  THE COURT OF APPEAL 

R.M. COURT CIVIL APPEAL 15/65 

BEFORE : The Hon. Mr. J u s t i c e  Duffuc, P re s iden t  

The Hon. M r ,  J u s t i c e  Vladdington 

The Hon. Mr. J u s t i c c  She l l ey  ( h c t i n g )  

BETWEEN C A S  W E L L C A S $ E L L - P l a i n t i f f /  
Respondent 

A N D  G E R A L D  B R O W N  - ~ e f e n d a n t /  
Appel lant  

M r ,  HID. Carberry f o r  ~ e f c n d a n t / ~ p p e l l a n t  

M r ,  R*N.A, Henriques f o r  ~ l a i n t i f f / R e s p o n d e n t  

22nd February, 1966: 

VaDDINGTON , J a A  a 

This  i s  an appea l  from an o rde r  mnde by t h e  l e a r n e d  

Resident  Magis t ra te  f o r  the  p a r i s h  of Manchester on t he  25 th  

of  January,  1965, i n  which he endorsod the  proceedings  be fo re  

him i n  t he  fol lowing manner: 

"By consent ,  a c t i o n  wifhdrnan and no o r d e r  as t o  

cos t s . "  

It appears  from the  records  t h a t  when the  ma t t e r  came on f o r  

t r i a l ,  t he re  was some d i scus s ion  between the  p a r t i e s  a s  t o  

whether o r  n o t  t h e  p l a i n t i f f  had brought t h e  r i g h t  proceedings  

before  tho  Cour t ,  and t h a t  a f t e r  some d i scus s ion  t h e  l e a r n e d  

Rssident  Magis t ra te  suggested t o  the  p a r t i e s  t h a t  t h e  a c t i o n  

should be withdrawn I with  no order  as t o  c o s t s ,  and t h a t  o r d e r  

was du ly  endorsed on t h e  records .  There appears  t o  have been some 

misunderstanding as t o  t h a t  endorsement, because l e a r n e d  Counsel  

who appeared f o r  t h e  defendant has  f i l e d  an a f f i d a v i t  i~ which he 

expressed h i s  unders tanding of t he  ma t t e r  as be ing ,  t h a t  he d id  

no t  aonsent  t o  the  mat te r  beinga4,fhdrarrn wi thout  any o r d e r  

a s  t o  c o s t s ,  but  t h a t  on t he  l ea rned  Resident  Mag i s t r a t e  

s t a t i n g  t h e  manner i n  whioh he intended t o  d i spose  of t he  

matter, he did  no t  d i s s e n t  from t h a t ,  as  acco rd ing  t o  him, i t  
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was c l e a r  t h a t  t h e  l e a r n e d  Resident  Magis t ra te  had i n t ima ted  

t h a t  i n  any even t ,  he would no t  be awarding any cos t s .  

On t h e  o t h e r  hand, an a f f i d a v i t  ha s  been f i l e d  by 

t h e  S o l i c i t o r  f o r  t he  p l a i n t i f f ,  which makes i t  c l e a r ,  i f  t h a t  

a f f i d a v i t  i s  t o  be accepted,  t h a t  t h e  c i rcumstahces  were such 

t h a t  t h e  ma t t e r  had been withdrawn by consent  of t h e  p a r t i e s ,  

and t h a t  a l though  t h e r e  was no exp re s s  consent on beha l f  of  t h e  

defendant ,  t h e r e  was a n  impl ied consent  t o  t h e  ma t t e r  be ing  

withdrawn wi th  no o rde r  a s  t o  oos t s .  

The proceedings  appear  t o  have been i n  t h e  n a t u r e  of 

a fami ly  d i s p u t e  concerning t he  i n t e r p r e t a t i o n  of t h e  terms of 

a  w i l l ,  and i t  would seem t h a t  t he  c i rcumstances  were such as 

t o  l end  i t s e l f  n o t  t o  a s e t t l emen t  bu t  t o  a withdrawal i n  t h e  

manner which was sugges ted  by t h e  l e a rned  Resident  Magis t ra te .  

The r e a l  p o i n t  i n  i s s u e  is  whether t he  defendant i s  bound by 

t h e  o rde r  made by t h e  l e a rned  Resident  Mag i s t r a t e ,  He endorsed 

t h e  r eco rd ,  and presumably t h a t  endorsement was r ead  ou t  i n  

Cour t ,  - 'By consent a c t i o n  withdrawn and Ao o r d e r  a s  t o  c o s t s . '  

I f  Counsel f o r  t h e  defendant d i d  no t  ag ree  t o  t h a t  endorsement, 

t hen  i t  was h i s  duty  a t  the  time t o  i n t i m a t e  h i $  d i s app rova l  

o r  disagreement w i th  t h a t  o rde r  and t o  e x p r e s s l y  a sk  f o r  

C O S ~ ~ ,  

I n  view cf t h e  circumstances, i t  seems t o  u s  t h a t  

t h e  only  conc lus ion  t h a t  t h i s  Court  om eomc t o ,  was t h a t  

t h e r e  was an  impl ied  eonsent ,  t o  p u t  tt at i t s  lowes t ,  by 

Counsel f o r  t h e  defendant  t o  t h e  a c t i o n  being withdrawn 

wi thout  ' the re  being any o rde r  as t o  e o s t s ,  That  be ing  s o ,  

we can  s e e  no reason t o  d i s t u r b  t h a t  o rde r  and t h e  appea l  

w i l l .  t h e r e f o r e  be dismissed wi th  c o s t s  t o  t h e  respondent  

fo r  £12. 

SHELLEY, J,Ar ( ~ c t d - n g ) ,  

I agree ,  


