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”“arlSlng Qut Qf 5 clalr 1n 1e011gence For Persona? In;urzes

:".fffbroaght on behalr of the 1n£ant/p1a1nt1£f *artln Harrls by tne:ffjﬁﬁftxff'
f Second 13‘13.1n*i:11.‘:‘£ and next Lrlcnd Lola harviq . The clalm arose.f.j; f,”jf_f
 1 ;out of an aCCldeﬂL 1n whlch- he 1nLent/p191nt1f£ was Hlt down
Zii"Flrst Befeﬁdcpts were the 1nsurers¢H f°7**7f
Before Panton J beluv tha aac;ilon of 11ab111ty

i;&[not belng 1n 1ssue the watter fcll for 8ssnssment of damageso;'.f_fleuf f 




'”'It 1s thls award

‘ Appeal
- Qpec1a1 Damapes aud thcre 15 therexore no complalnt be; H

_1n thls area.., ﬁ;piﬁhfuwr«;,u_.;,»

";tomplalnt ralsed 1 any of the Grcunds of Appual as to the

 31n£ant/p1a1nt1ff wﬁlch has been ¢ouqd to be necessaryn,,,.

.'”thls atpeﬂl anu whlrh have bemn serloasly challenged b  4
'- f1earned Counsrl for the appellant: a;e Lhe r1rst and tourth

:lsubneads relauznu tc mf_=fﬁ€”"

'“: ¢:grounds 1 9 relatu to and are concerncdfmlth the award of

The award was made up qs follows

'3ffj§§I1}5§fSp661al Damages "-$12 657 40 (to the Second
'-1_'f],Plulnt1ff) Wlth 1nferest at 35 from the date
'-ﬁ]Of 1n3ary ; : = e

:fffjﬁﬁfGeneral Damages as follews -fﬁwﬁﬁnfihiﬁ_ﬁiﬁh

( 1) : :;_-::: $ 8 5 0 0 G fer 1-1 and Sdf fC I‘ 1"! S’J' and 1055
-h.-**_oF ameﬁltlesu%7;~*~-~-. :

.'F;;ﬁéi? ﬁ PR

”3ifiiij? $Z 800 (for ;ccomnodat1on andséubﬁlb— iﬂfL5h’”'”

‘jtence cor rolatlfe 1n Montego Bay)

"4:7f3(1v) $1SOCmU for prosvectlvp medlcal eypenses;,i_,fF‘V*:

There hgs been ﬁo challgngc'mude 1n the Grounds oz

 :11€@ 1n thls matter to tue 9ward of ¢12 657 40 for _:

As to the award for General Damages there 15 aiso no

':ifiSecond and Thlrd subheadlnc df,tae award namely the sum of
.:J_$SSG for SPeczﬂl shqes and $2 800 fcr subs¢stence to relatlve.f?  i:'”””

';'ffln MO“thG Bay in re1atxon to the reconsbructlve surgery *o the ffr*”'

The twe malr are s oL t e awﬁrd Wnlch pave fully

"~$engaged cur attentlon durlﬁg the three dq;s occupled 1n heaflng-Jij 

,;1. the som of $85,000 awarded for paln and
: Qfsuff rlnc and 1oss cf aﬁonltlesnﬁs.ﬂr .

. fthe sum of $150 000 awardeﬂ fow

o :prosEectlve
*ﬁfnedlcai exnensoso"~ S

Of the p1even grounds uf appeal flled and argued

”:~$1“0 000 ‘and based up n the subm1551oﬂ5_advanced before us fron-f?:fl7 

'[ f e1ther 51de, 1t 15 correct tﬁ say +h '1t 1s 1n_+h15 area tnat 3:,'

_jltn whlch we arc now boncerned 1n thls ap§eal;j]7_ff



3
_the real challense to- the award for® Cﬂnerel Damages has bBeen:

'dlrected.

& It mev now. be convenlent tﬁere{ore to deal wlth the
award for Pazn and Su;ferlng aﬂd 1oss of :wenltlesy as based
upon the arguments advanced by learned ﬂounselrfer'the
' appellants, thls area-did not; when eyamlqod merit serious
-'consﬁeratwn= f o
In seeking to establlsh that che award of $85,0600
was exce551ve,:1earneé Ceunsel for th aepellents, who
1nc1denta11y was elso engaged in the na ter"below,-centended

that'theeaward-was eutfofallneﬁw1thrawardSnfor:coﬁparable

“injuries.  He rvelied in support. on Supreme Court Civil Appeal .

Now 45/85 Noel:Gravesandy vs. Neville Mocre am unrepoerted ..
-JUdgme?t-of this Court delivered on i4th February, 1986+ ~In ‘-
- that métter;anraWardeofe$90 0@0@£OrvPain;and Suffering and
'-.1oss GL amenities was reduced to: $5u 900 .

' Ir tn&t case the: medical evidence; adduced dlsclosed
_tﬁat the plazntlf ‘suffered a crush Sinjury’ 'to.the 1eft leg
1nvclv1np bones ueﬁdOheand~musc1eser Therewwas.azcompoundn--
fracture 6f: the tlela And fibula. . Although: it was. Jupgested
that an: eperatlcn to Te: 1ignhtnevbonezmightﬁhavettorbe

'jperformed an eveluetlon rever: took place because 'the plain=.. ..

tiff- had not seent the doctor ue to.the time of. the: hearing:

. There was no.evidence as to the perceptage cf ‘the: plalntlff s

’ d.:Lse’b:;.l11:v-an‘r3 the acctcr-testlfled that ‘there was.theqllkeeﬁr~-f

1ihood that the 1eg coula even: 1mprove between the date of the
'hearlng and the next date ef apﬁ01anent wi eh the doctor

Iq the 1ns+ant case when Lhe 1n1ur1es suffered bv

.':fthe 1nfaut/plalnt1£f are: examlned dtota Pes:the matterxcut-of'.

“the range of the 1n3ur1es suffered by Lhe p?alntlff in. the
- clearly
iG*avesandy case and 1s/d15t1ngulshab1e from.that: ‘hatter as:

EA I A



"yhe was corfr01

" 1earﬁe&’tria»

.'”fsum of $85 000

"ctuﬂTlv rct*uncﬂ

L : S
wn1cn the bones Ha:f
rougﬂ tne san,., il

o ;uded skln Jrafulrg Tnese surg1c¢“
**wjrocumures would of nere951tﬁ have involved the
3 1t/'3a1rt1f~'1n c0351cerwuie nalno;:.

';infﬂpt/ﬂ1a1ﬁt11L_geCﬁuse Lf nis condltlop
: fasuffereé rsychoiogically as’ well3 sqd 1s
*__cub*ecL to ‘zsthmatic ﬂttﬂcks,,. o

Ao Lnir 1aver Lf skin over. tbe Hene: had Mow.,;:_u,;
";f“aﬂe the 1nfwnt/JLa1“11@£ highly suscentible toﬁ““jr
othe rlsx;of injury. which caused: both” the;.;_y' i

-Orthopaedic Surgeon Dr. Christodsher RoSe 2n
the Tlastic Curneon Dr. Jeffrey. '1;]1ams to
siireenmpmend ithat reconscnmctlve surzery .be done
oo to the infant's les gs aow

}”jur€cr co Uretect tﬂe.-

‘_f_S;ffthié DLOCGdure would 1nvolve ! mlnimum OF a*
. “'1 east three ‘with p0551b e ﬂ x1 u““of flve
eratlond, o S : L o

'”;695  there was Lurther evidence of "ten nercent'
' .f er,anc“t d1sab111ty of tﬁe ieg

vk':'i'*e'pal.~ “nd_“.ﬂ
rell;as?that.p

-;ﬁﬂls blvlty tﬁese were
”1eﬁ 1ed - fudée beicw ful
51s_xor the award at

' uﬁﬁ1ndzu1 o

' awar under thlS head whlcn varle ”butweep $T0 000 to a

'  “ak1mum Of $70 Gﬁﬂ _ I n 'Coupsel Or;cne re;pondu“ts 1n

-"hls re101naer ;1xui hls.d111KUﬂ SUﬁ T 90;GQO It 1s nat_

*ff;alto;ether an uﬂCfnmo _tEngeanilr these:P seq ¥or learned

}ught to make to a

"'¢n estlmatc of thn nward that the C¢uru

 ﬂ1a;nt1F£ anu vor 1earned Counsel for tﬁezﬁlalntlffutO%be}f

- ?approylwatel e e
dUdcd O“tea for m{mean averafe an&m

"?11be:ai'1nﬁ3ugge5t3naaﬁhe~su'

“war ed a
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ha cuestlcn xor us is whe*s T theﬁaward having regard
tc:the“é55§é “acts cmn be reﬁardeq 1norf1nacel gh
iffé§§ ears to s, that when 2 these factors are
~icoked: at and . are“u11; exaplnea,-fs;the- oarﬂea trlal judge
»ust hzvc co.'nsu,."mr1 tner we A nnoi se?tf. £t there exists

cany ra thﬁﬂi bJ 1cr 50 anclu 1QJ; é1tuou L the award

R MY
may anfear on the frce of 1t to be hlé_j weyagreeywlta it as
being fully justl lab1€ on thu partlcular iaCtS Of this case.

:i“ianOafar:aSQt SGCO”M area - of Cfntentién is

'foncerne%, tw 1ssucs wrlse fov uetermlnatlon namelj

i Jas tpcre the nceﬂ for the reconstructxvu
:;surpery@ and ifiso,

2. Wherc'and at w“at Cﬁst?
= This bring ip f cus the awa éf f $150 000 for
prosbectlve mecical ef“enses,';ﬂ éistinctlon.has, however, to
‘be drawn between:=
a.: o thes sum of: §50.,000 being: the charge for the
20 surpicalsteam dnorespect ¢f wnzch there was
oo chal-u_ge Wadﬂ*bv learned -Counsel:for the
vranpellants,ibased upcnitherassurption that
0 DUCLOTS . Wosaltﬂi was the. syl 1nst1tut10n
For: tce surgeryy to be &anQ; = :
b. the remaln;ng'sumbuf }90,880 aelnﬁ thc
il vestimated. .cost of hosoltaiizatlen and.other
_1ﬂc1dental exvenses LH rgeable at Doctors
‘Hospital s : _._;_.ﬁ e i
sInzrelation:toathegiatter;sumg onsideration has- te:
be given as to its réssonableness based upon the correctness. ...
of the finding- of -the learned trial judge-.as ta the appro--
priateness of the locality for: the_uweratlon,
coAs therlearned trial judge:found that DoCtors::
Hcespital was the proper locality, it is:necéssary at.this ::
“stage to examine the evidence uponivhich heracted in coming -
to that conclusicn: - Based upon the evidsncerof
. Christopher Rose; the Orthbpaedlc Surgeon: ceupled with

“'the evidence:of:Dros Jeffrey'W11 1ams,;tnere;wasgtne opinion:

“expressed that there was an urgent need for the reconstructive:.



'5jﬁ»arry out the vecnﬂstnmct1ve suréer

'_uategory of exect1V°'sursery ana basea uacnfthe 31tuat10n
'Q:e ' Llng at thf' o*nwo,n..-peglonal__Hos**ltalp 2 Publlc:Husnltal'

ftﬁerf wa .'“Jl 1mux walt,n

S

_reason for tﬁls bﬂwnu thatﬂsucb OuerathﬂS Fell 1nto tne

g perlod ﬂf ac_xeast two years,f:3'

j”I; the 1qstunt cases

‘ares as. tnere is 1o uroppr tissue cchragei f"f""
of - “ne bone. Minimal trauma can lead to a
 br down of the arba 1nv lveé

:¢ tﬂ s risk of infection. and puttlnv*tﬁe:1nfantf?ff‘*”
'gplaintlff ba”k 1%~o tHQ heaithy p051t10n he 3

| _ught thatf- W |
;tﬁe o;eratlonsfbe;d'ne 'ancﬁnot ﬁelayea

*wnlle a oed 15

o i - the alast co
~.[f“53fserf;1s to be 4o e qs_-e'a’rly as nosszbleo_-*
'”anlS s.an. urgcnt SlL tation which will o

hcstha1 referred to. 1n the evidence, . qu
oaward of - damuﬁes should tﬁke thls 1nto
-w:conalderaflcn“"*

roou 1T@En1m to be hosy 1tallzcd_at the" pr1Vﬂtgij]‘f5”'”"




T

Th* the Iizht of the hbser*a?lo s of the leatned =~

.'ﬁfi?lijﬁQE'rezefrea‘to-as*well as*thEZEiéﬁdf?QOf'the'infaﬁt’é

Ccnditiéﬁ W°farp of “the view thAt tﬁﬁ'dec131on of tae 3udge o

as to Doctorstosplbai;being_tnerprcpér'1oca11ty cannot

befaﬂ&ﬁn

‘The remaining uestlnn which now needs to be addressed

,zD

is'thorefore, if Doctors Hospital, thern ot what cost?

'The4iearﬁéd”trlal-ju ge made ‘an award of $150,000.

This award was bzsed upon the evideénce of Dr. Jeffrey Williams

__Who_aﬁéft ffdﬂ’béingffhé Coﬁsuitéﬁt*?laStic7Sﬁ%gécnfto the =

© Cornwall Regicnal Heosnital, also coperates the Doctors Hospital

“where he is the major sharcholder. His evidence as to the

‘estimateld cost

“which was based upon 2 minimum of three

operations, was mot challenged in cross- exarination.

He arrived at this gobal sunm as being:—

‘1. §50,000 for & minimum of threc operations to
be performed by himself and his surgical teaﬂ
The first operatitn being the most Jifficult)
_b01ﬁc an. oseratlon 3ast1n” 8 hours in which he
would reguire the presence of at ieast two
-;rA551stgnt Surgeons. and an Anaesthetist thruughout

" The other tvo operations would require the
. . presence of at 1east rne Assistant Surgeon and
L tae Anuesthetlst L .

f;;fiﬁié ;ﬁﬁ“ $SO GOO Ls wot belnﬂ_c%aTJonged by learned

Couﬁsel ;or the aapellcnts and 15 thereﬁore not 2 matter for any

complalnL beere us,:

-iﬁ'évidénce;byfﬁ_i

$100 960 for hosp1t3112ﬂt19ﬂ “znaesthetist fees,
,ay51otﬁerany etc.  As the cost of the extras these
. were not broken down, it may Le reasonzable to
 ;1n£er that these wouid inciude such imcidentals
.. as ncconnodatlon (usually a large proportion of
~ o the cost of hOS?lt;llZ&ulﬁP},-uOHSt nt nursing
_care, the HVldenCL ‘hers being that nurses in
;_ﬁyrivatb 1nst1tutwons ‘earn better salaries than
Lﬁlthoszlwﬁ publlc 1n¢t1tut¢ons a factor which is
" of ‘such common knowledge as to be almost cayaule
Cof being treated as-a’ “hotorious: fact and drugs
" the ¢ost of which ‘is aisc of common kniowiedge
“:fan ”L’lten whlch 1s conCtanuly on the increase.

Both th _@wardﬂof <i‘5{,‘ SOQ as well as $lu0 000 given

'1N1111ams arc estll teél' Mr Mllle hzs



-1'1to be some CVifen 141 ba51s;aﬁon whlcb tae¢awar6 Snght 15

a

Car

?ﬂroundea,. 1e c1tcd 1n support chnam~ Trer vsu;ﬂyde P2 1   : 

'?iHotel {1943} L,L 177 per. Lord God da.d  G

Thls ’ése s basec uwe*

“clazh futhrCClﬁ* ;aﬂages

}The‘nr1nc1ﬁ?e a;ollca le 15 sound_‘ﬁv1n; rc ard to thb naturc

'5;fof tbe_dar ges c?almeﬁ but 1t 15 cle rlf r1st1 gulshablegLrOmj“f55

'.a claln soundlnp 1%

: ”“n'ral damavuagi”'

uLmLts that au#'fj

L._ MrOHSn 11 Oﬁ the ctncr han“

f[ﬂSoec1al Dam es wﬁ;cﬁ he acreed qad tb be strlctly ﬂroved allf f"”"”

aother damaﬂes are go'e.era1 damages ané Aru not cub}ect to

rec1se calculatllnc as Spec1a1 Damages;; In ail cases of

7genﬂral da“ares tne Court he SUDﬁltS 15 reoulre ;to make ahffs

"gf*estzmate of the 1oss tO-tne Dlalntlf 3, @h? 1s SOUght?lS“nOfi

”7;:a ﬂerf"'t a:ard-au .feir ccmjensatlon Lc; tﬁe 1njury'safferedﬁ““*"*°' -

“General Damaoes ar taerefore by thczr Very natare 1ot su%jeg ;f?ﬁ'

to a nrec1se CT1CﬁiatLOﬂo_ he reileé 1n suyﬂort on. thb dcc151on h];””

m;  ."F*iof tue house of ras in Erltlsh Tf;hsnort Canm1¢310ﬁ vse_fz__
"”ffGourley [1955} A! ; 1es at ?06  [19:5‘ 3 AOE}R ?96 at'804(r)
h}Per Lord Godéard* H . e 3 | o  .
:E§5* f_':_l:3:* g1 The-eﬁtrgcthfvom tﬁls Juaﬁﬁuﬁfnhas beenfrelled uﬁoﬁ”_f;j_,

 ”_Ly the learnea author ofrthe 12tb'541t10n o¥,4avne_and

McGrewor on Daﬂaaes as belng a correct sLa bment of the iaw 1n?;

o tﬂls area of

_damaueso_ At Pare ¢1'therec£ reference 1s Wadeﬁ

lcf{yto-the_dec; -3 where tﬁo learned Cnlbl Just Cc

;sala tﬁaf;_

;_%In an’ act1®n for neranal 1njur1es tﬁr da“ ges.
are. always d1v1dcd into ‘two main pdrts 'v51r5u9_?f.“f- i
there is what is refsrred to ds specizl camag e,;g;jwiti
which has to be specially. nleaded and proved
This con51sts of out-of-pecket expeﬁses and:-
_ sss of earnlnﬁs 1ncurred down to the . date: of

ujtrlal 'and 1s cenerally CczD abie of suustaﬁtlally

.




g, .
““ﬁ”ex;ct calculatlo“, oeconclya therc is. yeneral
- damege which the law ‘implies is not speC1a11y
v pleaded. = This includes compensation for pain.

and suffering and the like, and, if the,lnjurlesﬁ-”

suffered are such as to lead to continuing or.

permanent. disability, ‘*onpens(tloﬂ for less of

Cearning: power: inothe future’lo o oo e o
50 an cxamlnatlun of tne evidence ‘of. Dro,wllllams the
'fquestlon natura iy erlseSﬁ#~~~=

| , .

Was he ccnpetent to sive the es+1mate that
be has - ”1V8n7 I : . .

The answer: must of necessity Lc.ln ‘the errlfn:tiveﬁx
as he is the Doctor who onerates thls prlvate hosnlt 1 and as
'qsuch he ought o be know1edgeau1e qbout such natterswhlch toucn
on and are Cun“e ﬁtd wltﬁ the ereenses cnarveable in. that
1nst1tut10n, fﬁl - | B | ” |
S Hevl g. . ven - that estlﬂauc 2s to tHa cosLs”eeeﬁr
Small has Tloh Ly 901nted out :*t has nut even been

suggesteu to hln by 1earned Counsel for tne defendants’qn the

-ﬂ__Court beluw tuat thls rstlmate was excrbltant or uﬁreasonable

noT. was be challenpel asluo how or on whau b051s he arrlvod
 .at thls fl ure, j.:iilljei..t._. 'f'”j'.:'.' o .p.}r;,_ﬁ.u
No eV1ience was adduced by the.eppellant below to
show._what'+he cost ﬁf hospltallzatlon vas in crmparﬂble"
fprlvate hosn1ta15 in order to ostabilsq tnat the sum of
'$100 OGO was’ wey ou*.of ling with that C%argeable 1% such
g_other 1n521tut1015= _ - ) | ”
N When the.necd for such evﬁdence eventue11y becemc"
eappareﬂt to le rpem Counsel Lor the defendaﬂtsS after the
'plalntlffs case ﬁad been closed an at enpt was’ made in

'ﬁre eyenlnatlon of Ollve Spence, the Director of Nur51ng-”'

‘QServ1ces{at Cornwall Reglonal Hespltalﬂ 1 e11c1t some

',ev1d‘nce a *to the cost of nur51ng care at the:Doctors

-hospltal As she was 1n the 11ght of her earller festlmony,

e‘not competent to ﬁfOVlde the answer seugb -thls;attempt-

wis 1bor;11ee



In d@telﬂlnlﬁ“;thls qu65L10n9 all the learned tr1 1._.__

:;_3udge h d- before hi“ therefore bt the eza of the day was the

1,'ev1dence of ﬁr WllilamS“WhOse festlmonv was unchallenged EHéng ,Qf;ﬂ ﬂ

iawas cumgetent to clve tﬁe estlmatp WllCh he ﬁave, and once +he_fﬁj"fff"

~';1earned 3udce hound thls estltate to be reasonabie, there belnrg}; gf;,_

"-fno cv;dence to the contrarys he uas oaiged to accept the

;Doctor s evzdencezln thls area and to act upon 1t 1n maklng

. hlS award

-'1he appeliants scught vallantly both in: the Courr

3below and before us to establlsh tﬁa;;recmnstructlve surguryggf,ifi””

" 1f found necesc ry;coulé De éone at orpwal Req1onal Hosnltal'f 
'whlch was th o e_*hc proper placo_aa&_ln that regard the

:casts cﬁaroeabl_- t”tnnt.l Lutltlon weru ﬁut 1n evzdence Lﬂ ;:ﬂ--V

".fﬁproof of what werb the reasonahle expenscs of Hospltallzatlon,, e

'*'Once that inst it tion Was rulcd out | owever,_there-was-no”_;:'

[

> ﬁ_reaay answer on thelr part to Dr;" :1 s estlmate,.uﬂ'f'"”'”

In the c1rcumstances we can flnﬂ no ba51s for
dlsturblno the wara made by the Fearped tr1a1 Judwe 1n';he

"ftwo areas to NﬂlCﬂ some challenge haa been maae,_

The apgeaT 1s accordlngly clsmlssed and the Judgment}ffl';fiv‘ﬁ

:*OI ranton,~J below és azflrnbé WltH costs here and 1n the

' ;Court belcw ”c3 _ he Respondents surh costs to be taxed 1f

'-ifnot agrﬂed

1 oagree.

'Z*CAMDBELL 7. At,-ﬂjjjv-

I agr@eo-




