iN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. C.A. 78/89

BEFORE: THE HOW. MR. JUSTICE RATYRAY, PRESIDENT
THE HOR. MR. JUSTICE DOWNER, J.A.
THE HOH. MR. JUSTICE GGRDON, J.A.

BETWEEN CENTRAL FIRE AND GENERAL DEFENDANT/APPELLANT
INSURANCE COMPANY LIMITED

AND ASS0CIATES COMMERCIAL PLAINTIFY /RESPORDENT
CORPORATICN

Pamela Benka-Coker, 0.C. and Christopher Samuda
instructed by Piper and Samuda for tho appellant

Dr. Lloyd Barnett and Paula Blake
instructed by Milholland, Ashenheim and Stone
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-
N June 27, 25, 25, July 29 & Scptember 19, 199«
./

DOWNER, J.A.:

The issuc to be dacidaed in this cass is whother tho plaintiff,
Associatas Commercizl Corperzticn - The Corporacion - & finance company
specifically named in fhé Loss Pzyasble Clause was antitled tq sus forx
the proceads of an insurance policy, when the insureds suffered loss
covered by thass policies. The Corporaticn was imcorporated in the
United States and had providoad the funds for the purchase of a 1677

“~ Wnite Freight Lircr foxr H & ¥ Trucking snd Equipment and a trailer for

Raul Gracia. Botk the insureds cpzratad thaeir business i the
Uﬁitad Statas. Bingham, J. 1n & closcly roasconed judgment founa for
the Corporation.

As regards the trailor, it was damagod somobime in
January, 1983 and the cizim on thoe poliéy was US$3,z¢04.28, aAs for
the truck, uthe Whaite Freight Lincr - it was stolsn and the claim was
Us8$26,005,00.. Thes: claims wore not disputcd. The following axtract
from a letter by the cefoendants - Copntral Pire and Gernoral Insurance
Company Limited - Contral Fire - admitted this. In a lotter of

Junz 3, 1983, Central Firse wrotwe to the Corporatcion, thus:



T

"Dear Sir:

Re: Payment of Motor Vehicle Insurance
Claims in Jamaican Dollars for:

Raul Garcia - $3,264.28
H & H Trucking & Eguipment - $26,000.00

This is to confirm our several conversations
between yourself and the writer, in which ycu
advised that your Company has a financial interest
#s Mortgages in both the following claims:

1. Steclen truck insured under the name of- Robert A.
Hampton and O.H. Hayes doing business as
H & H Trucking & Eguipment, valued at $27,000
less deductible excess of $1,0006, ket Claim:
$26,000.

2. Damaged Traziler insured under the name of Raul
Garcia. Cost cof Repairs: $3,764.25, less
deductible excess of $500, Net Claim: $3,264.28.

We explained to you that we have no American dcolliars
with which to settle these claims and we have asked
you to accept both payments in Jamaican dcllars, with
which you advised us that your Jamaican lawyers would
contact us accordingly.”

. Then after dealing with two other connected matters no longer in

the letter ends.

“In order to expedite the settlement of these claims,
as previously advised, we require the following
documentation from you:

1. A copy of the Moritgage Deed for each vehicle,
certified by a Notary Public.

2. A Declaration from you, that your local legal
representativ. is duly authorised to issue
a Release cn your behalf for the total claim
in each case, notwithstanding what is the
balance owing by your clients.

3. Two separate Releases with agreed woxdin
between your local representative and ou
lawyers, towards the above agrzement,
totally discharging our Company <rom any
claim whatscever,

r (8]

We shall then be in a position to issue cur cheque

in Jamaican docllars for the claims to¢ your lecal
legal representative, who can then take up vhe matter
on your behalf with the Bank of Jamaica."”



This letter was in responsa o0 telex which in part resads as followss

"Tos Central Fire & Geaneral Insurance
Co. Ltd.
57 Laws Straet
Kingston, JA.

From: Associatces Commercial Corporation
55 East Monrce Streset - Suitz # 3600
Chicago, illincis ©6U603
270258 EXPRSTLX C(HGO

Re: Insurance Claims cof Raul Garcia and
H & H Truck & Equipment

I have discussad the above referenced insurance
claims with Myr. Bdward Ashenheim, Esg. and
agvised him that he will be suthorizaed to receive
$29,264.28 (U.S.) from Central Fire in full pay-
ment of these claims in either U.S. currency or

the Jamaican currency eguivalentc,”

Alrhough Central Fire is a Jamaican company, it

carried on gengral

insurance business through agsnits in Texas and it seems also Hew

York. Sincs the central issuse turns on the terms of the Loss

Payable Clausz in both instancss, it is necessary to examine that

instrument.

The interpretation of the Loss Payable Clause

The basis of the decisicn in the court below depended on tha

interpretation of the clause which assigned the procseds of the

insurance poiicy to the Corporacicn in both instances. The

crucial phrase is:

"Loss or camags, if any, under this insurance
shall be pavable as interest may appRar Lo« .-

Associates Commercial Coxrp.

and this rnsurance as te the intersst of the

Bailment Lessocor, Conditional Veaador, Mortgacee

or ocher sacured party or Assignee of Barlmoeut
Lessor, Conditional Vendor, Mortgages <y othar
secured party (hercin callsd the Liennolder)
shall not be invalidated by any act or nsglaect
cf the Lessee, Mortgagor, Owaner of the within
described automobile or other Debtor mor Tty
any change in the titls or ownership of tho
Property; e«

Such a clause is well-known in thoe insurance werid., It is designud

to protect the lender. It would be inimical to commsexce 1f the

legal system failed to give adequate protection to a mortgagee
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in circumstancss such as this - che presumption must b that the

tten as

=

ignment from the insureds in

4

Corporation insisted on z wr

=

the: Loss Payable Clause as 4 condition for making the loan, sc
whan there is a loss or gamage, claimad by tho insureds, procaads
would be paid as intoresc may appeak to ths Corporaticn. In this

case the intcorest which appsared to the Corporation wze USS$29,364.28

-

28 stated in its tnlaex and admittoq Y the insurer, Cantral Faira.

Honetheless, Mrs. Bonka-Cokex, ¢.C., in hor 2ble submissions
attackaed the reasoniag of tha judgment. She contendad thaot it was

tner as

=

obligatory for the Ceorporation o join the insureds o
plaintiffs, and if they refused, 2s dofondants in their procecdings.
The failure to do that, she arguew, must result ia the ordsr below
being set asida. It was a highly technical argument and to
a?preciate it, rufer~nca must bo mads co thi Civil Procedure Code,
the Loss Payabls Clause and tha relevant statutory and common law
authorities,

The first zspect te note is that the Loss Payable Clszusa
is part of the insurance policy. Ta> fact appears immudiately
after the caption. It reads:

3 -

“Tpis endorsement forms a parc of the pclzcy
to which attached, =ffezctive from its dato
of issue unless otherwiss stated horsin,”
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The insursds must have signod
was not exhibited. It is useful te rostate the gist of the

4

words which compelled Cuntral Fire to pay the procazads Zor any
Claus=z. They rzad:

loss or damage under the LOSS Payable

"Loss or damege, if any, undsr this insurance
shall be payable as interest may applar %o
Associratas Commercial Corp., Box 2066%,
Houston, TX 77U25.

Attention: Hiel Johnson.”®
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This clause brings into play saction 45(f) of th: Judicaturc

(Supreomz Cour:t) Act which roads:

"49. With respuct to the law to bs adminiscorad
by tire Suprem: Court, the following provisions
shzll apply, that is to say -

(£) Any absoluie assignment by writing
under the hand of the assignor (aoct
purporting to bz by way of charge only)
of any debt or other legual thing in
action, of which express notice in
writing has been given to thn dabtor.
trustee, or other person from whom
the assignor would have beon envitlau
TO receive or claim such dobt or thing
in action, shall bs and bes decmoa o
nave bezn cffectual in law (subject
o all =zguities which would have been

itled o priority ovar the right
assignee 1f this Act hao not

2o 1) to pass and uransfor tho

legal raght to . ach debt or thing in

action from the date of such notics,
and 2t1 lagal and other romedics for

the same:, and the pow2r to givae 2

good discharge for win: same without

~ho concurrancs of che assigaor.”

Wnen the sacticon is applicd to the circumstances of this case

9]
~

therz would bo no nacd for the assignore, it.2. chs iasureds to be

Q]

WG

partizs Lo these procecdings for Central ¥F.re had nctice of the
absclute assignment by the in.ureds, and oughit to have pald over
the procgeeds o the Corperation. Section 45(f) speaks of dabt

cr legal uhing in action and theo debt would be a spacific

amount. It describes the porson whio has been given tne hwetice

]

in writing as the debter or trustas who in this c¢ass world bo
Central Pira. The ¢ffect of this section was »2020nirQ .n

King v, Victoria Imnsurance Co. Lird. (1856} A.C. 2oy ar 5%, Lord

Hobhcuse said:

"The bank claim2d against tae
plaintiffs undexr ko policy
for a loss of 9201, 7Tihe
plaint:ffs paid that amount
and tock a formal assigament
from ths bank of 211 thoir
righus and causws of zction
against the govoernment , the
bank stipuiating vthat the
assigrmant should not authoriz
the use of their name in legzl
proceedings.”
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Noive ibhs plaintiffs were Viclorls iusurance Co. Lid. The ruling on
the gffect of the a 51onngn pursuant to Lhde comparabls Act in

gueansland was stated by his Lorvdship, thus at p. 2543

"Asguning that the pleintiffs wsre bound
e pay, the Ceourt boeld onr the autuority of
Simpson v. Thomson 5 4App. Cas. 279 what
they cauld not by mere tuxcc ¢f subxogation
SUT in Lhelr own names. But they haoloe chatg
thls r»g~t was confarred by the bank's
Xpruss asgzgomaent, aided by the terms of
Q.S, supb~s. v, ©0f ithe Judicaiurs Ach, 4u
Vaict. Cc. wb. Tioat act follows sxactly the
English Juéicscture Acu of 1673, The leoarnsa
judgas bilow comnsidsr chat tha term “logal
choss in acition” includes all rignis, the
assignmoent of which a Court of Law ox
Equity would before the Act have COnRSiaarad
lawful, and vhav the right in guesticn is
right of thnat kind.”

b L‘

Towards ithe sna of the Board's op.nicn ac p. 25¢ Lord Hobhousa

raitorataed his ruling, he said:

Pit 13 true that subrogavnion by ach £ law
ovld not give the insurer a right Lo sun

W :
in a courw of law in fls own nams But
that Jdafriculiy is gon over by forc: T
eXpriss assignment. of the bank®s claim, and
of the Judicature Act, as the pagroigs mustc
have intendad thait i1t should bs whon they
ipuisted vhat gfothing i the assignment
~ucqld authorize the use of the bank'
names, "

rc

It is true that the written assignment, the insurance policy
was not axhibited yn this case but the case was conducrted on the basis
zhat 1t existod., The statoment of claim avers and fLhe Defsacs admits
T2 existence of the insurance pelicies. Apart from Loss Payable
" Claus», which expressly mentionad ine Corporatica 18 4o &g 3ignee,
thres other insursnce documents mentioned the Corrovatiol 23 T LOES
Payee.
In addition to raelianc: on sectieon 49Y(f) of the Judirature {Supreme
Court) Act, the judgment balow could be supperted cn tha Lesis of tho
insureds’ complere assignment of tie procew=ds of the policy in

instances o©f loss or damage. It was thus a good equitzble assignmeni,
The implicaticn was zhat a trust was crceated whea he insureds
(the assignore) directed the insurer, Centrai Fire .~ pay

the procesdas of the policy to the Corporation as beneficiary,



Powerful support for this contention com=s frcom William Brandi'’s Sons

& Co. v. Dunlop Rubber Co. Lid. (1905) A.C.

Macnagbten saids

i
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CL notice to thie debtor. As

p.

& Co. and Brandt tho casc was
mora than c*np1ub¢n without Brandts® lwtter of
J-&uary 7 and its cnclosures.

s a
understanding that the mo oeney should bs pai

“ iz difficult te concsive a plaip
of an eguitable assignment or a cl
Dz s
complista, and

454 i 46U Lord

i
Thers wa

diract to Brandts. Thore was basides a

declaracion of trust. Thero was aa EUGAGETEIiT
o give Brandis "z sole ond absoluoro liaon,”
thiat 13, sule and abscluce control and

dominicn over the procoeds of

Leter at pags 462 His Lordship stated ihe

of 2 trust, thus:

the goods.

w

raquiremeznts Lor thy creation

"The language 48 lmmatorizl if che meaning
sa2ry i that

1 plwxn. All that i1s nocos
whz Lo undorscand

should be givun

O;Lf

such 2 notics, O
che zssignment be foo
ot

¢ has been made over by ihs
some third parson. £ th
i

he Gous

i
if the

—— ar nis peril. 25 il
valuable coasidoration and communicarsd Lo
the third person, it cannot bz ravehad by
A& creaitor ox safely disregarded by the

The e¢rrors in the appellant’'s submissions werse that che eficct

of secuion 49(f) of zho Judicature (Sapreme Court) Act was minimised

and cthat the assignors svill hed an  incore
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Llapnce was placed on
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7. Berbert Swiita (1504)

. <h. &6, Durham Brethers v. Robertscn {1

Sullivan Ld. v. J. Murphy & Sons Ld. Szme
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519. Theoso wore cases whare rasg spectivaly

at

thg Laims of COmAti. o omont

of the action the claimant was not on sguzitable assicpea o the

patone, or whaere thors was no absoluto Aasgignmont, or whare the

equitablie assignmonc was by way of Chnrgs orpart, of daki. I- wasz in

ithase cases that the assignor had o be Joinid as a part o the aciion.

As  the Loss Payable Clausc makes +the

4

ssignmant ALSCiuta,

ety



chere was no nesd to Join ©the assignor who had no interssi by

the terms of the assigument in the payments fur loss or camage.
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Alrhougii he did nor meniicn section 49%{(f} of vh= Judic

(supreme Court) Aci. ox =xpressly d=al with aguitzble assignments

Bingham, J. s=ts oult the relevan: law with

ot
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wirych ihe (@f@mdam;
neotice,  In my
TO oparats as
Tha benefit acc
whe nersh e
wihich wh rEmainad
vasted in unﬁ bla u«¢t; Lcrpu;atlun uniili
Lhe sums porrowed to acguir: ohr voehicles
in guesiion nkad bozn fully ropsid.”

£ 18 sufficient

and out trensfay oI
from che Dbllb44— u4s
($3% O

it is now instrucihive to rocorvd that Mres. bBinka-Cokoer, y.C.

stated in her skeloton argumen

U Pne: mppollant pfﬁpo 568 Lo argus y
K 3 ; and will sbandon uno
hearing of this appueal.
supplirmontail ground of appeal,
W
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1 and iy of ztuoo
om¢g¢n41 Ground faLC} of aApp=sal.”
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fel TO LxCOVEE
-nouts joining che assignor as
Lhe acwion.”
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Then grounds 1 & 11 of the originzl grounds read thus:

“l. 7That there was no ovidance ~n which
tho Lr“rncd Trial Judgz could find that
the sum claimed as Special Damages had
been prcveu, and the Learmoed Trial Judgo
errad in law in helding that the zzid sums

claimed for Special Damages had boeon proved.,

11. That the Learned Trial Judge

in Law in heldiag that the reto of imcercest
in this matter shonld be 17%, and failed to
direct himself to the usual rates of
interest awsvdzd on Special Damagos.”

The appeal must bo confined wo these grounds.

Returning to the nwerpretacion of the Loss Payable Clause, buaring

in mind wiat the rocital on thi: clause raades:

"{The informaticn above is reguirad only
when this aendorsement is issund subseguon:
te preparaticn of the policy.) This
endorscment forms a part of the policy to
which attached, 2ffzcuive from ifts dace

of isauc unless otherwisa siated hersin.®

The Loss Payable Clause has o provisica which it is to bs noted.

"If the named insured fails to randay preof
of loss within the time granted in the policy
conaditions, such Lienholder shall do sc with-
in ninzty-one days thersafter, in form and
manney as provided by this insurance, and
further, shall bz subjsct te the provisions
of this insurancs relating to ﬁpprai*al znd
time of payment and of bringing suiz.’

as in circumstances whore the insured or assigscr falls Lo cizim
" for loss or damags, i“he Corporxation as licnnolderx
claim and will bc paid the procaeds.

On this aspzct of the case, the appellant azs Inaled.
Either by virtus of the statutory provisions or as an (uitabkle

assignes, the Corporation was ontitled e sue in 13 2wa sams

The Law as to joinder of parcies

Dr. Barnett for tho respondent, the Cerporation, relisd ¢a

secticn 160 of the Civil Procedure Cods +o suppirt the -~rder made
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in the court below. This is the other rooson for yulling against

Central Fire. That provision raadss

. o cause or mattsr shall be dor<sted
by reascn of nh@ misjolindsy or wnosjoinder

Artissy «nd the lourt may in eVery
caus® o mattsr, deal with the mat
cointroversy so far &s ragards uha
and intgrasts of the partios actua
befeor: in.”

S SR
nis

et ’a‘ .

g
y
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NO gbjsction was raised in the court below concerning the abzance
of thae insureds by Centrzl Fire. The ovidencs cestablisand that
both insureds are cuisidse fhe jursidiction. Even 1f it wore
necessary to Jjoin them s plaintiffs or dofondants whore would bes

twe objections., Firstly, noithe . insucads woula have any interesc

to claim sincs the Corperation or lienboldsy has cleimad tne wantire

amount of the procscds for iloss oo damage. Seccoudly, Ths courts
in intorproting the counterpsri to szaction 100 of ihi: Judicature
Proeedure Cogn) Lew have shown @ raluctance o ordix joimder whan

wherzabouts are not known of the party soughi oo b2 Joinad o thiat

(w0

policy may ba oubsids ‘n Ball v. Heward (lsusd)

32 L.R. Ch. p. 430, Cotoon, L.J. scatad at p. 435:

“In the prosgent case 1 uhe haell-ou-law wars
known ic would bs right o say that e must
be hors in ordor thal the guastion might at
once: ba decidod whetiher ke had any ticle.
But moither sids alleges that bhe is Known,
and 1t would be a4 naw departurs, and conillzyy
tc the gpirit ¢f recent logislizcion, oo
rwfuse redemptaon alto g“rv sr until he can o
found and made a party

Then Lindley, L.J. said at p. 436:

"It is szad that on ©f tac whols
Ccannoct be direcied cne heir-at-1ay

ig mot here. ko doubt if ho coula e

found ha cughit ©wo bwe & party, buv »f be

annot ko found is Lid mOrtgagse LU Hesp

the proparuy foce from whe zguity ©X
redompeion?  Thers mMustc be some way Of
aveiding: +that. ‘The tochnical difficuluy

in dirccting rvredemprnilol Wag got Oovar 1IN
Pearce v. Morris Lav Rup. 5 Ch. 227 und the vice-
Cnancg'lﬂv tess framcd his ] ungL‘ o fuon
model, insoriing words Lo presorve thc
right of the huir-ab-law ag & party
rodeeming,”

ainst

Civil)

tho
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The instant case 18 SLrongaes, Locause Thc beir-at-law migit

had a claim, but waat clzims could the insurads have, when the

debtor or trustae who is Central Fire is bound o pay

,

claim to the Corpcration?

2EC Was

m

r\g

The other problem of joindsr in thais ca

the full

have

highlightaed

in Wilson, Sons & Co. Ltd. v. Balcarres Brook Steamship Co. Lid.

(1893) 1 Q.B. p. 422. Tho following extracts from the

illustrate how the courts exerciss +*hoir discretvion as

Jjudgmant

rogords

joinder whon partiss ars outsida tho Jurisdicuion, Loxrd Esher, MJ.R.

said at p. 427:

“b largor powar was given to the court by
Lo now proccdurs as to joindor of partia

83

but that procaedura cught &s 1o scams o me,

o b2 administered with regard to il
principlss of the sld law on the subject,

1

Tu;ﬂ addrossing another aspect of the couct's discretion Lord

continued thus at p. 4Z8:

"To say that, although a joint coniractor

is resident abrozd, there is an absoluts
right to have him joi;:.,,uy giv 25 Yise Lo
MEnRY dlfflCUlul”S, which I have peinted
out during the argument. Suppoese the
Court te have ordemred that such a joint
contractor should be joined., H2 must
thon be served; but = writ cannot be

issuad for sorvice cut of the jurisdiction
without the loevn of the Court. The L’Wrt

has & discrecion with regard to granting

that laeave. so the Court might be in whis
dlfficultj: After orxdering that he should

be joined, when lcave was zsked to issue
writ for sarvico upon him cut of tha

a2

jurisdicticn, or of which notice wag to be

given to him out of the jurisdiction, =ho

Court might find; when the circumstanc-s

>

were brought before them upon thar applica-
tion, that it would e unjust and improper
te give sucn leave, and they might rafusc

it. I +thimnk, therafors, that it was a
matter of discreticn whether cihs ordoy
should be made,”

Bowen, L.J. put the matter shortly, thus at p. 430:

“... and 1 should nesitate long before
compelling a plaintiff to pause in his
pursuit of ona joilnt contraccer within
the jurisdiction until e has chased

the other who is beyond the jurisdicticn.

Esi

i



A.L. Smith, L.J. supporicd ths ovher fwe Lord Justices. Tho

difficulties in the instant cuse would be compoundoed as both insur«ds
48 assignors are outsids the Jurizdiction. Another asuthoritative

statement of the priuciple on which the court. cxercise its ‘discretign as

regard joinder appears in William Brandt's Scns & Co. v. Dunlop Rubber

Co. Ltd. (1965) A.C. p. 454, Loréd Macnaghted said ot p. 462:

"Siricxkly spuaking, Kramrisch & Co. or

their itrustes in bankiuprtoy, should navae

bzun brought bofors the Court. But no

actlion 15 Low dismisszad for want of parvies,
and the trusise in bankruptey hag really no
interest in the matter. Ac your Lordships’

bar the Dunlops dis¢laimed any wish to have

him przsent, znd in scch Couris bolow thoey
claimezd to retair for their owna uso any balance
that might rcmain after zatisfying Brendoes,®

e

On the grgumeni concerning joinder Dr. Berneti for the respondent had
_ J

the better submissicns.

As regards the restitutionary claim which includes interest:

As Central Pire admitiac the claim it is difficult to ascervaln why

the issuc of gpocial damage ox why Bonham—-Carter v. Hyde Park Hotel Ltd.

T.L.R. dated April lv, 1%4s and Murphy v. Miller S.C.C.A. 5/74 werc

citad. The Corporation has beun kepe out of their menics  and

W
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Presentad its claim as regards ths loss 28

"The Plaintiff cizims against the Dofendants
Undor Paragraph 2 US$Z2e,u00.60

incerest ithorcon at ths rate
of 17% per anoum from
5th Dacemboer, 1%8%1 to

20th Januery, 1954
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Undcr Parazgraph 4 3
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Interest thercon at tho
¢ 17% por annum from
3rd January, 1982 to

20th Jaauary, 1984 1,135.64
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It is true that the pleadsr usad the labol damages at tho end of

V

the Statemsnt of Claim but the Substancs of the claim is restitu-

ticnary. ‘Interest therefore; must be paid at the prevailing rate
for this type of financing. The evidonce on rates was given by

Rick Startmeiter, the Gffice Manager of the Corporaticn in Texas.
He: is ithic kevper of the records of his office and ho-hdd consi-
derable’eéxparience of financial matters. . He gave the mate of

interest as 17% per annum and this was accepted by tho learned
judge b¥low. We s26¢ no good reascn to disturb his finding since

the evidénce was uachallenged. The crder below reads:

"It is this day adjudged that the Plaintiff
recovoer agalast tho Defendant USS$39,795.44
in tne currency of the Unitaed States. of
America. together with- interest at the ratvs
~of 17% per annum calculated on the amount o
of US$29,264.28 in tht curr=zncy of the
Unitad States of America from the date of
sarvice of the Writ of Summens on the
Dafendant wp to the date hereof and costs
to be agreed or taxed.”

We affirm that ordsr with the adjustment as to time as regards
interest to be computed tc the date of this judgmunt or when
the amount is paid. The appellant . must pay the cosis of appaal

which is toc be texed or agreed.

F




