BEFCHE: THE HOW. HMR. JUSTICE WRIGHT, J.A.
THE HON., HMR. JUSTICE DUWITER, J.A.
THE HON. MR. JUSTICE WOLFE, J.&. {Ag.!
BETHEEN BHINING AND EXCAVATIHG APPLICANT/APPELLANT
AHD PETER CROSWELL
AND CARL CROZWELL
AHD ROY ANTHOWNY BRIDGE
AND GLOREIA HOPE EBRIDGE
LD CLIVE HGRIH CBJECTORS/RESPOHNDENTS
Br. Lloyd Barnetct and Christopher ﬁonmwa115
instructed by Messys. Clinton Hart & Company,

for appellant

hael Hylton and

pondents

Hyers,

Depbie Fraser, inatrucited by
Fletcgher & Goxrdon, for
Novenner 3, 195z and Hovembey ZZ, 15983

in

18 an appeal against the decisicn of Courcenay Crr;

application by the appellant tc nodify certain

covenants nukbered 1, Z, 3 and % encorsad on the

of Title registerecd at Volume $%5 Folio 5 which are
Lerms:

The said lang snall not be sub~

dividea,

Ho buildings of any kind
than a private dwelling
with the appropriate oui-~
buildings appurterant thereto
and T be occupied ewith
shall be erected on ths said
land and the value 2f such prai-
vate dwelling house and cut-
puildings shall in the aguregate
net be less than TWO THOUSAWD
POUNDS.,
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“{3} The building to be erectz2d on the
gsaxrce lanc shall not be erected
nearer Lthan wwenty-five feet to

any rcad boundary which the same

may face nor less than ten feet
from any other poundary. Any out-
ouilding to be ersceced on che said

lanc shall not be nearer to the
Toad boundary than the main build-
ing iitself.

{9} o building shall be efecced on
tae said land if the said land
Ironts any roadway until he sais
roadway nas been constructad to
thie satlsfaction of the C_Ly Engi-
neer anc taken over by the XKingsten
and Saint Andrew Corperacion.®

24

division of
whne said ri excegL inte elieven
ii “‘ree {3) bedroom unit

{Z2) Ho buildings of any kind other
then private dwelling houses or
town houses witnh the agitaprxd &
ﬁu?LE_iﬁlngs agpaztenamt thereto

(=

house and
gax uage structure shall be erected
on thd said land and the value of
it private awelllng nouse or
town houses and outbuildings shalil
in aggregate noc be less than TWO

e

THOUSAND POUHDS.

U}

ne puildings Co be
thne said lang snsl E
reshed nearer t“an TWenRty-
et Gai
N

Lo any road boun
e same may face nor : k!
L feet from the back boundary
BACEPT a guard house
ge disposal struciure
shall not be desmed ©o be
of tiis covenant,
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The premises in guesition are described as:

All that parcel of land kaown as

Ho. 32 VWellingror Draive inm the parish
of St. Andrew being the lot numbered ¢
cn the plan of Hona and 3a9 ng Astates
aforesald GEPOSlted in the Office of
Titles on the 10th August, 1954 and
peing the land comprised in Certifi-
cate of Title registered at Voiun

895 Foliic 5 of the Register Bock of
Titlas.”



The application was made undeyr seciion 3{1)

m‘jm

——

aji{b! and {4}

of tne Restrictive Covenants {(Discharge znd Mcodification) act,

adas
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as follows:

"3-=-{1} A Judge in Chambers shall havs

povier, from time to vime on the applica-
tion of the Town and Country Planning

e

Authority or of any person iuiereste

2

in any £reshold land affectad by any
restriciion arising under covenant or
octhexrwise as to the user therscf or the
building thereon, by oxder wholly or
partially to discharge or medifiy any
such restziciion {subliect or 2ol ©o the
payvmeni. oy the applicant of compensation
TO &Ny person suifering loss in conse-
guence of the order) on baeling gat

ta; tnat by reason of chamnges in the

chavacrer of the property or the

ourncod or othey gircum~

-ae continued existence of
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such restricticn or the ceniinued

(D

2xistence thereof withoutr modifi-
cation would impede the reason-
able user of the land for public

Of private purposes without
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These provisions are similar to those in section S4{1)

Law of Prope

by the Lands Tribunal under the latter are relevant to

of the

rity Act, 19%:Z5 (U.K.) and, acccordingly, decisions

the con-

sideration of applications under the former. The purpose of
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the application is to allow for the construction of eleven
three bedroom town houses with the approval of the planning
authority. Plamnning permission had been secured for the con-
struction of fourtesn two bedroom town houses but the appellant
now wishes to build instead eleven tnree bedroom town houses
o cost $1,200,000 each, subject to an upward appreciation.

Each ground of the application was considered by the
learned Judge but he rejected the application on each ground.
However, pefore us Dr. Barnett anncunced that his submissions
would be confined “o section 3(ij{z} {(supral, which is guite
permissible since the provisions cof section 3{1} (supral are
disjunceive, It ig sufficient, therefore, if the appliication
succeeds on any one oi the unds provided,

Barnett

1,

Br. sukbmitted that in oxder to apply the provi-
sions of the Act under contemplation, it is essential to come

the neighbourhcod and to assess the changes

h

o & determination
which have occurred with respect to their impact oun that neigh-
bournhood as a whole. He criticized the trial judge's determina-
tion of the extent of the neighpourhood. He contended that the
trial judge had not a fixed perception of the neighbourhood and
8¢ was in no position to make a proper determination of the
wvelevant legal factors which fall for his determination.

U, Barnett =

v
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present at the hearing of the application.
There the applican: was represented by CThristopher Honeywell
while the respondenits were represented by liichael Hylton. In
resolving the issue of the extent of ithe neighbourhood,; the triax
Judge, at page 9% of his written judgment, said:
“Mr, Honeywell submitted that the court
should regard the wheole area of HMona
and fap*he Estates as the nelghbour-

nood, To this Mr. Hylton for the
obijec-ors agreed and I agres &iso,”

it is essential, therefore, to ascertain what lots are included
in this agreed area. In alluding to the extent of the area, the

trial judge said {at page &):



"The atifidavits of Carlton Dspass wexre
supﬁo:t ed by a plarametri map and
aerial oﬁoroa raphs of the aresa. These
revealed that the Mona and Papi
estates subdivision is cUmprlsea of
nore than 69 lots and that there are
at ieast Z5 lois on Wellington Drive

itself,”

His detailed description of the area under consideration {page &

of the record) is as follows:

"The resitrictive covenants weare imposed
by application registered in 1954 when
lands part of Mona and Papine Estates
were registered b; he Colonial Secre-
tary of Jamaica. The appllﬁ ni's lot
forms part of a subdivision of over

0 lots., Al present tnab lot Zs an
cpen ot

The 10ts c“ the objectors, and the
applicant are in very close proximityv.

Well*dgto" Drive runs from east tc south
west and is numbered from east to wast,
On its eastern end it forms a Junction
with Mona Road and at its souith western
end it forms ancther with dunroe Road,
Wellington Drive slopes upward fiom
Munrce Road to Mona Road, ithat 1s from
south west to east. When one travels
from scuth west to east along Melling—
ton Drive the following rozds form
junctions with the left hand side of
Welliingten Drive in the following orders
Canberra Crescent, Bamboc Avenue and
Ottawa Avenusg, There are no roads
leading from the right nand side of
Wellington Drive.

.

h

Concerning the lots on Wellington Drive,
one comas Lirst to the lot of che objec-
tors Carl and Peter Croswell on the left
at number Z Canoerra Cresceniz. that is
_ at the eastern end of the Junciion of
Cankberra Crescent and Wellington Drive.
Hext, beside it at the left of VWelling-
ton Drive is Clive horin's lot at nume-
bar ZD Bamboo Avenue, at the Junction

of Bamboo Avenue and Wellingion Drive.

On the rlgh hand side and opposiie
Clive Moxin's lot are the lot i the
objectors, Roy Anthony Bridge and
tloria Hope Bridge av number 41 Wel-
lincton Drive and then the lot of the
applicant at number 39 Wellington Drive,
Clive Horin's lot fronts Weliington
Drive for the combined lengths of the
Bridge's lot and the applicantis lot.”

Having regard to the agreemenit of the parties as to the
extent of the neighbourhood and the trial judge's concurrence

therewith, it ssems somewhat unclear as to wihether Dr. Barnett's
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Criticism represents a resiling from that agreement. This would
be impermissible. And yet it iz worihy of note that Mr. Hylton,
in an apparent eandeavourxr to clarify the finding, conceded that
the way in which the judge has worded his finding on the issue
may lead to some confusion to the extent that he referred to
the Mona and Papine Estates. His suggested clarification is
that since the judge states specifically that he accepts as the
neighbourhood the area agreed by both sides, this court should
find thne neighbourhocd as being constituted by Wellington Drive,
Canberra Crescent, Samboo Avenue and Ottawa Avenue but that
Wellington Glades ought not tc be included on any test. This
submission commanas respect, particularly so because the judge
aid not regard Wellington Court and Wellington Glades as being

included in the neighbourhecod, an inclusion for which

o

Dr. Barnett now contends. In his skeleton argument, Dr. Barnett
had submiitted:

“Phe appellant contends that the relevant
ne:gnbourhood hare encompasses the whole
of Wellington Drive and those roads which
intecsect or meet with it, namely, Bamboo
Avenue, COttawa Avenue, (anberra (Crescent
ant the part of MHonroe Road which com~
mences at the oot of Beveriey Hills,
This includes Wellington Court, Welling-
ton C*ades and all the properties con the
gastern side of Wellington Drive.®

it would seem tc me that the dgefinition of nelghbourhood
submitted by Dr. Bexnett against the kackdrop of which he made
his criticism of the determination of the neighbourhood in this

case 4does not support his claim for the enlargement of the

-

agreed area, Said he:
"The appellant contends that the proper

efinition of the neighbourhcod, as

llustrated by principles laid down in

the authorities, is an ares which is

80 cleaxrly defined as to atiract to

itself and maintain a peculiar reputa- )

cion for guality and amenity. See v/

ke Enotts Applicaticon (1953) 7 P &

C R 150; Re Lings Application {1856}

TP & TR Z33.%
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To begin with, the dispuied areas are not and were never a part

of the clearly defined area, that iz, the Mona and Papine EBstates;
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which was maae subject to the covenants on August 1§, 1554, and
which, until December 14, 196%, when the first of several modifi-
cations was approved, developed as a single-dwelling private
residential sub-division. The record discloses that during that
time the land on which Wellington Glades ang Wellington Court
were subseqguently established were just open rugged hillside
lands. Both Wellington Glades, consisting of seventy-six town
nouses, and Wellington Court, consisting of five town houses,

are vecent developments and are not subject to anvy of the cove-

nancs imposed on ithe sub-division in the a

n

reed area. Apart
irom theiy preximity to each other, the sub-division and the
isputed areas are nct subject %o any comnon bond which would
make them a part of ithe same neighbourhcod. Hevertheless, it
will be necessary to consider whether these disputed areas have
suchh an impact upon the neighbourhood so as to gualify as “other
circumstances® which may be taken into account under section 3

1ita) of the Act,

e
ml

It is now necessary to consider the nature of such
changes as are claimed to have taken place within the neighbour-
hood and their effect on the characier of the neighbourhood.

The first modification of the covenants operating in the neigh-
bourhood took place on December 14, 1966, whem without any
chjection the covenant prohlbiting sub-division on premises

ituated at € Wellinguon Drive was wholly discharged. On
guly 26, 1%67.: the covenant against sub-division of 33 Welling-
ton Drive was nodified to permit sub-division intc lots of not
less than 12,060 sguavre feet. There ave now £ix town houses
on this lot. Then on Cctober 9, 1988, z similar covenant on
33A Wellington Drive was, without cobjection, modified to allow
for “&wellgng houses." Three houses now stand on this lot,
Hext to be aififected was Z9 Wellington Drive. Unfortunately,
however, the evidence is not specific as to the nature of the
ncdifications permitEQE:: ﬁééifications have alsc been allowed

L 35 Wellington Drive rvesulting in there being two dwelling
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houses on the lot. On April 28, 1989, the covenant against sub-
Givision on 23 Wellington Drive was modified s0 that there are
now two dwelling houses on that lot. Whereas the covenants
prohibited buildings in the sub-division below a value of two
thousand pounds, the nodifications on lots 2A and ZE Bambooc
Avenue granted on Mav 18, 1375, permit the construction of
dwelling houses of a value not less than $1,600. 'The result
is that there are now SixX town houses on the former and four-
teen on the latter. Hodifications at 1 Ottawa Avenue on
June 23, 1972, resulted in there being four single-storey
dwelling houses there. Further, there are illegal modifica-
tions at 15 Wellington Drive and 24 Wellington Drive resulting
in the erection of multiple buildings. iIn addition, both the
Planametric map and zerial photographs taken by J. 8. Tyndale
Biscoe show that there are multiple buildings at 19 Ottawa
Avenue and itc appeaxs from the planametric map that this was
the result of legitimate modifications though the date of those
modifications has not been stated,

This much, therefore, is clear from the evidence that
within thirteen years of the imposition of the covenants, to wit,
on BDecember 14, 1864, when the covenant against sub-division was
wholly removed f£rom § Wellington Drive, changes affecting the
benefits secured by the covenants had set in. The latest of
the modifications for which the dare is disclosed was made at
23 Wellington Drive cn April 28, 1989, Accordingly, there are
in all modifications to twelve lots in the neighbourhood - seven
on Welliangton Drive of which two are illegal, three on Ottawa
Avenue and two on Bamboo Avenue, and 1t ig relevant to note the
iocation of the objectors’ lots with reference to the lots on
which modifications have taken place. Im this regard, it is
also imporitant to observe that although the evidence does not
disclose the length of Wellington Drive, the rcad which runs
the full length of the sub-division, it ig not in fact a long

road bearing in mind that the highest number of a lot is
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forty-seven ~ the even-numbered lots being on one side of the
road and the uneven on the other.

The lot of objectors Roy Anthony Bridge and Gloria Bridge -
41 Wellington Drive - adjoins 3% Wellington Drive, the subject
natter of the appliication under consideration. Lots 33, 334 and
35 Wellington Drive which together accommodate a total of eleven
houses inétea& of the three required by the covenants are sepa-
rated frow the Bridges' lot by only lots 37 and 3%. The objector
Clive Morin*s lot at 2D Baukoo avenue, which is at the corner of
Bamboo Avenue and Wellington Drive, is directly oppasite to the
Bridges' lot and the Wellington Driwve frontage of Morin's lot
equals the total fruntage of the Bridges’ lot and the disputed
lot, 39 Wellingt{on Driwe. The Croswells® lot at Z Canberra
Crescent adjoins HMorin's lot at the back and those twa laots
aoccupy the lengih of Wellington Drive petween Bambeo Avegue and
Gttawa Avenuse. Humbex 2D Bambog Avenne, Clive Horin's lot, is'
separated from ZA and 238 Bamboo Avenue wihere there are now a
total of twenty town houses instead of the two single-family -
dGwelling houses contemplated by the covenant by only 2C Bamboo
Avenue. Then, too, 2D Bamboo Avenue iz separated from 1 Gttawa.
Avenue where legal modifications resulted in the erection of
four dwelling houses by only the widih of Bamboo &%enue and
lot 1D Bamboo Avenue which adjoins 1 Qctawa Avenue in the back.
It is clear, therefore, that not only have there been evident
changes in the agreed neighbourhood but even more significantly
in close proximity to the objectors whose lots form a little
cluster. It is amazing, therefore, that neither against the
permitted nor the illegal changes did any of them raise any
cbjection and none of them has said why they remained silent.
Apparently the proximity of the objectors® lots to one ancther
justify the similarity of their complainis contained in para-
Vraphs 2 to 6 of each affidavit. The Bridges’ alone has a.

paragraph with an additional complaint, Here is what they say:
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ihe date on
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The modificavions applied for are not

consistent with the develcpment of
tihie subdivision or with thse further
oraerly development of & single
family resideniial scheme.

The applicants are seeking to be
freed of resurictions which may make
buﬂhr pkcperty more co 1vv“;3nt for

th

EeUATS fox
n the suba;va:;on and
by 411 be caused

and o lot owners
division if the restrigiions which
are soucnt to be modified were in
fact Lo be modified,

If this =application ware to be
alliowed, the applicants would be
permitied to erect an indeterminate

nunber of townhouses on their 1
Sucn a development would ke Lot
inconsistent with the general
characcer of the subdivizicon,
Wwould greatly increase the density,
traffic and noise in the ares,

L this applicanion were to be
alicwed, it would be of assistance
O other persons wWiho own ilots in
tne subdivision and who might wish
o make similar applications which;
if allowed, would further deterio-
rate the character of the neighbour-
hooG and render the restrictions
vaiuveless Lo the remainder of the
persons including cursgelves wno are
3

aT presant entivled o ks
thereor,

Jur sa&id land adjoins the Appli-
cant's land. The CoOVenants now
endersed on the title {Covenant
Wo. 2} prevenc ithe kppllcant from
suilding nearer than 1§ feet o
the bounda“y cf our land. If the
Mbpi_ur on were to se allowed,
the ﬁmplﬁbé;t coula build right
up oo the bounaary with our land,
whicn would further greanly dimi-
nish the value and enjoviagnt of

that land.®

the cbiectors ihas disclosged in his affidavit

which they acguired theirxr lots but the aifidavit

Gireciors an



piead ignorance of the significant changes which have taken plac

in the neighbourhood., Indeed, none of the objectors have pleaded
ignorance of the changes; they have simply maintained a baffling
reticence. Yo my mind, it is impeossible for them to capitalise
on thelyr silenca. If they had acguired thelr 1lots prior to the

changeg then they, at least; acguiescsd in the changes, and if

thelr acguisiticons were sudbseguent Lo the commencement of the

changes tnen they would be fixed with noitice of ths changes which

=

wad cocurred and of the trend which had become evident in the

in hig effort to justify the attitude of the obkjectors
regarding the changes which have occurred, the trial judgs,
without a word from the objectors, advanced & reason which does

not seem to be warranted, having regard o the evidence.
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perfectly uncerstandakble that
ore m}y well have taken the
that they would nci objeci to
ziions which were not cpposed by
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T
or would be only minimally afrected by
the proposed changes.
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relative posiciocns of the cbjectors?! lois to the lots where
modifications have taken place and with specizl reference to
premises 35; 2ZA and 33 Wellington Dwrive the affidavit of
Carlton DePass states that those lots ave 100 o 150 feet fzon

the okjectors’ lots. The attitude avtributed to the objeccors
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egitimate assumption., The reference to geography

1 =

appears to stem fvom the following to be found at page $ of the

Judgment {(page 2% of the record):
4 bBay

I hold that such a purchaser cspecially
one in the immedizgte vicinity of the
chisctors’ lots expecis to get privacy
and guiet by reason of the predominance
of single family houses. I have coms

uOuCi sicn because my visit
re that the physical features of
the area have mininised the effect of
theosze meuified dwelling houses of
Wellington Lrive to the east of the

objectors, because of the distance of
these houseg from the objecter“ ices
andé tine = 11
C?l'i""si'fm"._

put I doubt very much that this is a legicimate manner of resclving
L@ issue secauss Ln 80 doing almost all the evidence of modifica-
tiong would be rendered irrelevant. Vhat is more, that method

-1

woul roduse several neighbourhoods alony Wellington Drive, each

o
T3

errending from one of its curves to ancther curve, That ce:
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suci criticism il to be found at page 9 of ithe judgment:

The nearest modificaticn on Bamboo Avenue
iz A complex of fourteen {14} Town Houses
arectec on two (Z) lots dos. Z4a and 2B
Ramboc Avenues <they are wwoe {2} lots
awayv from Ciive Horin? o z B
évenueg e doubit i ¢
compler has inoreas
mamoor 3'3n e and W
2ilg and
gnifican

use of their lo
The sizs of bllve Morin's loit andé the
lot beside his should reducs sonewhat
the noise which comes yom ths complex

1

o Ciive Horia's lot.”

ncighbourheood in crder to rescive the guesticon, "Wpat would a
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b

chaser of premises in the neighbourhosod expect to gat?™ the

s
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answer must be that the purchaser of praiiises in that neighbour-

hood , on traverzing the area and checkin, the covenants cn the
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citle of any premises therein, would be ax
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#F & C R 284 and Re Hendersom's Conveyance (15401 Ch, 835:

7P & TR 332, held that the tes: of chacleieness was wiether

was held thao such a test was voo strice and held instead ithat
“ihe real guestion is whether the original obiect of the cove-
ant can oxr cannot still be acnieved. If it cannot the covenant

13 obsolete.®

Befcre rasclving the question of chsocleteness, I think
chere are facrors which may validly be conzidered under “other

circumstances of tvhe case which the judge nay think material.”

Reference 18 made to a peculiarity of the sub-division waich
Dy, Barnettc submitied is of great meoment. viz, there i1s no sub-
Givision road. Raether, thers is a majoxr linkage road, Welling-

©o and from Mona, Mona Helghts, Universivy cf the West Indies

{U.W.Z.}, BRugust Town, 2llsetscn Fiats, atc. some of which, for

example U,W.%., prz-dated the
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liona Heights (& large housing estate) came later. But the fact
Lo bear in mind is that expanding developments inevitably brought

an increase of traffic along that road, thus affecting the peace

thne only remaininy lzmds in the vicinitv of ihe neighbourhood

227, in which taeLands Tribunal held thae the establishment of
2 housing estate, c¢lose to but not included in the neig ghbour-

hood, had resulied in a change in the character of the

naighbourhcod.



etermination in
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The guestion of obsolestensss aross fLor d

13 W.r.R., 323, in that case, the

Stephenson v. Liverant [197Z

of the fifteen lots which hac
were in breach of the ¢ovenanis by having more than one
Gwelling house burli upon iu, However, the evidence was
mprecise because it failed to show che navure of the addi~
cional puilding on =ag¢h iot, that 1s, whsuler ii was & Luilding
zppuvrtenant to the main building and occupied therewith. With
the evidence in thatv state, the Court of kppeal upheld cthe
finding of the trial juage that tnere had been no changes in
the character of “ie neighbourhood, Thesre was, accoraingly,

ne pasis for holding that the covenans could no longer achieve

its invended purpose and was, thereifore, obsciete.

Stephenson v, Liverant {(supra) an¢ the instant case. The

evidence of ths changes which have caken place in the neighbour-
od is undisputes zud it cannot be assumed that a nelighbour rhood

which has been tyrznsformed from being a guiet single-fanily

dwellings would retain 1ts character anchanged. Lo some instances
saveral families now occupy the land space which the covenant
reserved o a single Family. Wxgh the infusion of town houses

the stvie, a.rangement and appezrance of the houses have changed.

that the zocial customs of wmultiple family dwellings would be
the single-family envisaged Dy the covenant.

naz besn denonstirated by the
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avidence that, by reascn of the changes which nave taken place
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DOWHER J A

The issue to be resclved in this appeal is whether the
respondent/objectors axe correct that the restrictive
covenant which runs with their property ought not to be
modified or discharged so as to permit the appellant/applicant,
Central Mining & Excavating Limited (the Company}, o érect
eleven town houses at 39 Wellington Drive. The resoluticn
of this issue depends firstly, on the true construction of
‘neighbourhood” within the intendment of the Restrictive Covenants
{Discharge and Modification) Act, {the Act) and secondly,
whether the facts as found "or cother circumstances of the
case® showed that there were changes in the neighbourhood
which made the covenants obsclete.

The ¥acts

The lot in issue - 39 Wellington Drive, is part of
Mona and Papine Estates and when the estate was subdivided,
the restrictive covenrants made provisions that the lots
would not be subdivided and that the buildings should be
private dwelling houses. Town houses and apartments were
prohibited by necessary implication.

The evidence reveals that ten land owners have
obtained modifications of their covenants while there are at
least two illegal medifications. The central issue in this
case is to determine whether these changes are SO significant
so as to alter the characteristics of the neighbourhood as
the appellants contend. The raspondentsg, on the other hand,
are submittring that the predominani characteristics of the
neighbourhood are still that of single dwellings on
substantial lots and that the covenants should be anviclate,
so that the objectors can preserve the sccial and physical

characteristics of the neighbourhood and enjoy the peaceful

" atmosphere protected by the covenants.
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The area under consideration is described in the
original title - part of the Mona and Papine Estate. It was
an area of reasonable size as it is upwards of
33 acres with over eighty loks. Wellington Drive is the main
thoroughfarc. From the Western end, on the left hand side,
the feeder roads are, Canberra Cresceni, Bamboo Avenuc and
Ottowa Avenue. There are ne side roads on the right hand
side. Scuthwest there is 2 gully which separates the Wellington
Drive neighbourhood from 2 new and pleaszant development of
town houses and apartments, known as Wellington Glades and
Wellington Court. These were nct part of the original sub-
divisicn and thé covenants do not extend to that area.

Courtenay Orr J, who tried ths case rightly considered
these schemes tc be outside of the neighbourhoud. He visited
the area and did not consider that these developments could,
in any way, affect the neighbourhocd. It was not a "blight”
sc as to be considered under "other circumstances in the case®
which could make the cowvenants cobsulete. The onus was on
the applicant, the Company to persuade the court that the
covenants should be modified or discharged. The zppellant
owns the empty lot adjoining one of the cbjectors, the Bridges,
on Wellington Drive. The other two cbjectors are the
Creswells on the corner of Wellington Drive and Canberra
Crescent and Clive Morin at the corner of Bamboe Avenua and
Wellington Drive. They are immediately opposite to the
appellant. 211 fcour cbjectors and fthe appellant are therefore
in cliose proximity. Courtenay Orr J, in the Supreme Couri,
in a clcsely reasoned Jjudgment, refused the modification
reguested and as a2 result, the zpplicant has appealed.

the first issue is be decided is the extent of the
neighbourhcod iR which the applicant anc the objactors have
holdings. It 1S a guestion ¢f mixed law and fact. The

generally accepted test is the “estate agents test.® It is
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generally put thus - "What does a purchaser of a house con
that rcad cr part of the road expect®? When considering this
apprecach, it must be against the training and experience of
an estate agent. He generally has expertise in valuation and
a feel for the qualities which make for gooG real estate. He
is a professional who brings buyer and seller together., He
must uncerstand features which make up 2 neighbourhood. He
would have a xnowledge of the criginal subdivision. He would
know of the covenants whichexist: He would know the ares
of the subdivision, the flow of traffic ang he would know
that the Wellingtun Drive neighbourhcod was an upper middle
class area. Hes would know of the changes in the area since
1958 when the neighbourhcod was laid cut. Using the test,
I think he would come to the conclusicon that the area
exhibited in the various plans z2nd aerial photographs has
distinct physical and sccial characteristics which make up a
neighbcurhood. It has a style, privacy and aimosphere as
well as amenities which persuaded the learned Judge that the
criginal subdivision was and still is a neighbourhood within
the meaning of the Act.
The learned judge so found, and I think his approach
and findings were correct. At this stage it is pertinent
to set cut the modification socught:
"{1) 'There shall be nc sub-

division of the szid land

except into 11, 3 bedrocm

units with the approval

cf the Relevant Planpning
Authority.*

)
[
S

‘Nc buildings of any kind
other than private
dwelling houses or town
hcuses with the appropriate
ocutbuildings appurtenant
theretc and to be cocupied
therewith together with =
guarc< house and garbage
disposal structure shall
be erected on the said
land and the value of such
privete dwelling houses

or town houses and



-20-

outbuildings shall in the
aggregate aot be less than
TWC THOUSAND POUNDS.®

{33 "The buildings to be erected
cn the said land shail not
be erectad nearer than
twenty-five feet to any road
beundary which the same may
face ncr less than ten feet
from the back beoundary
SAVE AHD EXCEPT z guard house
anG ygarbage dispcsal struc~
ture which shalill not be
deemed to be a breach of this
covenant.,’

{3} "RESTRICTIVE COVENANT HO. 9
BE WHOLLY DISCHARGED.® =

The covenants may be implied from the modifications scught.
They barred subdivisicn, permitted the erecticn of private
dwelling houses of a value nct less than two thousand pounds.
They provide for the distance between buildings and rcadway,
and specified the guality of reacway which was to be
coenstructed,

The issue cn Appeal

it is against this background that Dr. Barnett for
the applicant/appellant developed his submission to set
@side the crder made below. The thrust of his contenticn
was that, the lesarned judge below fell intc error because he
failed to determine the relevant neighbourhoeod pursuent to
section 2 {1} (a) of the Act. The: section reads:

"3{(1} 2 judge in Chambers shall
have power,,from time to time
on the application of the Town
and Country Planning Authority or
any person interested in any
freehold affected by any
restriction arising under
covenant or otherwise as to the
User thereof or the building
thereon, by crder wholly or
partially t¢ discharge or
modify any such restriciton
(subject or not to the pavment
by the applicant of compensa-
tion to any person suffering
i0ss in consequence of the
order) on being satisfied-—
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{2} That by reason of changes
in the character of the
properity or the reighbour-
hcod oxr cother circumstances
of the case which the Judge
may think material, the
restriction ought to be
deemed cbsolete; ...%¥

Were there sound rzasons for Courfenay'brr J to e satisfie
that the restriction in the covenant scught, ought not to be
discharged?

The learned judgs visited the locus and decided that
given the geographical centours, in particular, the gully
which separates the neighbourhcod from the new developments of
Wellington Glades and Wellington Couri, that they cculd not
be material circumstances which ocught to make him decide
that the covenants were obsolete. Moreover, the covenants
which gave the objectors proprietory rights, did not extend
toc these areas.

Then the impact of existing modifications must also
be consideréd. ” It secms there are twelve modifications -
two town houses and ten instances where there were sub-
division which accommodated more than one dwelling house as
the original restrictions called for. It should be noted that
the original lots were of different shapes and sizes. So
that the general impression of the lots which were further
subdivided would not give the appearance of significant
changa,: A& town house which the modification and discharye of
the covenants propose is a different proposition altogether.
Por instance, the size of the common garden would be markedly
different from that which would be obtained in the normal
household in the neighbourhood. The fact that the objectors
were not vigilant when those alterations occurred, does nct
preclude them from sbiecting successfully now. These alterations are
scattered and are not of such an extent or difference to
change the essentizl character of the neighbourhood.

Specifically, seven of the modificaticns are on Wellington
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Drive. One set of town houses is at 38 Wellington Drive and
the other set on Bamboo Avenue. Further, if this alteration
were permitted despite the objections, the court would be
deliberately assisting in altering the chaxacter of the
neighbourhood with & further intrusion of town houses. The
appellant’s lot adjocins one of the cbjectors and is opposite
to two cthers. This is, in itself, a strong cbjection as if
it were not, it would mean the covenants were of little value.
it is clear that the covenanis axe of gxeai value to the
cbhiectors.

Since the appellant contends that the covenants are
obsolete, it is pertinent to seck guidance from the

authorities in this regard. In Re Truman Banbury Buxten, &

Co. Ltd. Applicaticn {1956} 1 Q@ B 261, two objectors succeeded

in preventing a public house from being erected cm two lots
adjoining them. The neighbourhcod was residential although
there were shops in the area. The significant point to
note is that the cobjectors owned houses adjoinirg the
applicant which is comparable to the instant case. The
general principle to be culled from this case was that the
cbiject of the restricticn cculd still be achieved, having
regard tc the facts of that case.

Shortly after, there came Drisccll v. Church Commissioner

for Bngland [1957]1 1 ¢ B 330 cr {19561 3 All E R 802 like the

instant case prohibited user otherxrwise tham for single

private dwelling houses. The Court, {Denning, Hodson, Morris%&&&
upheld the objector lessor although meny of the houses hadfﬁéén
converted into flats.

A comment by Morris L J at p. 813 of the all England
Reports is useful as he held that the covenants were still
capable of fulfilment "even though there may not be many
people who could afford to keep these rather large houses.®

Preston and Newsome Restrictive Covenants 7th editiom at

p- 219, suggests that this approach is derived from the test



-23-

~

used by Lindley L J in Knight v. Simmonds [1896] 2 Ch. 294 at

P. 297 where he stated that egquitable relief will be refused

e

£, locking at the cbject tc attain which the covenant was
entered intc, the cbject cculd not be attained.

Ancther aspect illusirating that a2 number of altera-
- tions which make scme change does not preclude objectcrs from

being successful is - Chatsworth's Estates v. Fewell [1931]

1 Ch. 224. The headncte is sufficient ©o explain the
principle. It reads in part:

"{b) In crder to succeed ¢n the
second ground the defendant must
maxe out a sort of estoppel by
showing that the plaintiffs® acts
and cmissicns were such as to
Justify & reascnable person in
believing that the covenants were
no longer enforceable. :

in order to kesp their
estate purely residential the
plaintiffs® predecesscrs had
imposed covenants preventing any
house being used ‘'otherwise than
as a private dwelling-house.'
They or the plaintiffs had how-
ever licensed 2 number ¢f schcols,
scme blocks of f£lats, a hotel,
and, in certain exceptional
circumstances, three boarding
houses, and without the
plaintiffs* knowledge about
half a dozen cother becarding
houses were being cexried on in
the aresz, which however still
remained mainly residential.

Held, that these acts and
cmissions did nck prevent the
plaintiffs from restraining the
defendant from using his house
as a guest house.”

The whole issue is well illustrated in a passage from

Stephenson v, Liverant [19%972] 18 W © B 323. At p. 336,

Smith J A 2s he then was, said:

" Even if ¥ am wrong and the
user to which the houses have

been put can be szid to amount

tc a change in the character of
the neighbourhood in that it

has lost its privabte residential
character, this would nct
necessarily entitle the spplicants
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tCo succeed under para. (&) of
s. 3 (1) of the Law cf 1950.
The cases <f Re Truman,
Hanbury., Buxton & Co. Ltd's (1956)
3 A1l E R 559; {1956} 1 ¢ B 261
and Prisccll v. Church Ccmmissioner
for England (1956} 3 All & R 802;
(1957} 1 © B 3320; (195%) 3 WL R
896, show that 2 change in +he
character of the neighbourhood
does not neccssarily result in the
covenant being deemed cbsolete.
The ccurt is obliged to consider
the further guesticn whsther the
changes are such that the covenants
ought to be deeamed obksclete. The
test laid down by Romer L J, in
the Truman, Hanbury case {supra}
for resolving this guesticn is
whether the original purposes
for which the covsnants were
imposed can or cannct still be
achieved. In cther words, the
guesticn is whether the cbject
to attain which the covenants
were entered into can or cannoct
be attained. If it can, the
covenants are nct obsolete, whils
if it cannot, they zare.
Applying this test to this case,
there is no valid bzsis, in my
view, on which tc justify a
finding that the criginal cbject
of the covenants cannct still
be achieved. All the physical
characteristics necessary for
a private residential neighbour-
hood seem to be still substan-—
tially imtact. In my opinion,
there is no reason to disturd
the finding of the learned Jjudge
that the covenants cannct be
deemed cbsclete,”

Conclusion

In a careful judgment, Ccurtenay Orr J considered the
three grounds on which the applicant based its submissions
for modificaticon and discharge. In this appeal, Dr. Barnett
confined his submission to the third ground namelys

“{c) That by reason of the
change in the charactexr of ths

neighbcurhood the restriction
cught tc be deemsd cbsclete.”®
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I have confined my reascns to the submission agvanced,
but I wish tc state that I agree with the learned judge's
approach as a whole. Therefore, I confirm the order below
that the objectors have succeeded and the taxed or agreed

costs go to them as respondents.



HOLFE, J.A.:
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delivered on 9th Decembexr, 1%91,; whereby he dismigsed the appli-
cation 2y the appellant to modify certveain resitrictive covenants

in respect of premises No. 39 Wellington Drive in the parish

fhe appellant sought to have modifiied Restrictive Cove-

NEanTs aumbers L,
Title registere

| O

(1}

——n
o
ot

ar

b

2. 3 ang % endorsed on the Certificate of

-

The said land shall not be sub-
divided.
dings of any kind other than
& private dwelling nouss with the
Driate cutbuildings appurtenanc
taereto anc to be ogooupizd therewithn
shail be erecteg on the zaid land

d the value cf such privete

7elling house ana ouitbulidings shall

the aggregate not e less than TWO
THOUSAWD POUNDG.
The building w0 be erscisd on the
said ianc shall not bz sraciec nearer
cnan twenty-five feec Lo any road
boundeary winich cthe same may face nor
lesg than ten feet from any other

poundaxy. &Bny cutbuilding o be
arected om the said land shall aot
be nearer o the road boundary than
che maxzn puilding itself.

rectea on the

No building shall be 2

saxzd land 1f the sald iand froats
any rcadway uantil the said yoadway

T

-

has been construcrad to the satis-
fzction of tne Livty Engineer and
caken over by the XKiagsuon and
Saint Andrew {orporazticn,”

The modifications scuchi are as follows:

(1}

{2}

There shall be no subdivision of
the sa.nd land except into il, 3
badroom units.

it Y,

Mo buildings of any kind oither
Than private dwelling houses or
town houses witnh the zppropriate
cutbuildings appurcenant thereto
andé to be occupiea Therewith
together withh a guard nouse and
gax nage disposal struccure shall
e erected on the said Land and
the ma?ue of such private dwelling
nouses or Town fouses and out-
buildings shall in the aggregate
noT be less tnan THO THOUSAND
POUNHDS .

{D

appeal from The Judgment of Courtenay O;rr Je
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The bases on which the modificaticns were sought in the
court below are ag follows:

1 {a} The pr posea modification will not
injure the persons entitled to the
penefit of che said rastrictions.

() The continued existen:
Tions would, unless m
ischarged, lmpede th
er of the lana for
pozes without Securing
person prachcal benefits
continued existence of zuch res-

Lrictiens without modification.

(¢} 7That by reason of tne changes in
the character of the neighboui-
heod or other ciuvcumsiances of
ciie case which the judge may
thank material the restrici:
cught te be cesmed obsoled

-3

he appellant intended teo build eleven three-bedroon town-houses
on premises 3% Wellington Drive.
Objection was taken te the application by the respondents,

registered proprietors of land in close proximity vo the said

ot

and in respect of which the application iz made. The bases of
the objecticons by all the respondents are identical, vizs

1.

Z o That the continued exisience of
the present Restrictive (Covenants
will not imnpece tne reasonable
user of tae said land Zor private
purposes.

3. That the modifi“‘+'ons ara not
consistent with the development
of the sub-division

4, That the modifications will cause
damage to the respondents in the
user of their land.



5, The modifications, if sllowad, would
@ censity, traffic and

*nzrease th
‘ T

liow tne modifications might
the effect of trigyering off
ilaxr applicaticns resulting in

etez¢oranlon 0f the character
of the neighbourhcod theredy ren-
dering the restraiction valueless to
the persons enticled o the benefit
cherecE.

Dr. Barneti, for the appellant, indicated at the outset

of his argumenis that his submissions would be confineg: to sub-

graph {¢j of the affidavit of Carlion DePass in support of
the COriginating sSummons, vizs

"Tnat by reason of the changes in the
caaracter of the neighbourhood or other
circumstances of the case which the

judge may think material the restric-
tions ought to pe decuwed obscloetea.

The first complaint in this regard is that Crr, J. failed to

make any or any pro

g
o
}-J

- derermination as t©o what constitubed the
irelevant neighbourhood and, therefore, hie srred in law. 3uch
& determination, it iz contended, is an essential pre~reguisite

“C a decision of the court whether or act to exercise its power

tion 3{1l}{a) of the Restrictive Covenants {Discharge

in Re Ling's Bpplication {7 P & < 8

i3 233 at 234 the view

was expressed that In considering an applrcation of this nature

4
r
-
/4]
]
L
0
[
Ly
n

ary Lo decide what constituites the nsighbourhood,
what 1s the character of the neighbourbood and if there have
been any changes in it.¥ The learned trial judge, in addressing

the guestion of wihai constituted the neighbourhood, said:

"Mr. Honeywell submitted that the court

should regavd the whole area of Mona
and Pa g:nb Escates as the neighbourhood.
To 5] Hvliton Eor the objsctors

this Mz
agree, ana I agree alsgo.”

Before us HMr. Hylton concaded that the above passage tends to

Otitawa Avenue, Canberra Crescent and Bamboo Avenue.” He further

urged this court to hold, notwithstanding the likely confusion
rarsed in the judgce’s wording of the neighbourhood; that the

neighpourhood doss not include Wellington Glades.
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Pr. Barneti

rl

; however, has submitied ithat the neighbour-

hood ought o inglude Wellington Court, Wellington Qlades and

all the properties on the eastern side of Wellington Drive.
This excensicn of the agreed neishbourhood cannot, in my

view, be supported as there is no evidence to show that Welling-

o Court and Wellington &lades at any time formed a part of
che Mona and Papine Estates, the area subject te the covenants

bt

W

nd whicihh the appellant now seeks to have modified. Further
there is nothing to support the view chat Hellington Court and

Wellington Glades are subject ¢

]

the covenants governing the
area agreed upon, by the parties, as the neighbourhood, On the
contrary, the plan zttached to Certificzie of Title registered
at Volume %24 Folio 44 undoubtedly shows fhat Weilington Couxrt

anc Wellington Glades were never a part of the same sus-division

which i1s protected by the covenants. In +he light ¢f the fore-
going, I would hold that Wellington Court and Wellington Glades

de not form a part of the ne ighbourhood which is protected by
the covenants.

Having concluded that the trial judge corvectly deter-
mined what comstituied the relevant neighbournocd it neow falls

to be considered whether Urr, J. was correct in helding wnats

"There has been no change in the character
of the neighbourhocd as the state of
affeirs which the LOVLHQL'T are deszgned
uo protect parvicularly in the case of
the Croswells is still substaniiaily
intacti”®
in answaring the guestion whether there have been change

in the character of the neighbourhoced, there can be no doubt
that Crr, J. applizd the proper test, namely, the "estate agents
e to ask, "What does the

purchaser of a house in that road or that part of the road expect

.
4

to get?” The approach o be used in answering this guestion is
& practical one. It follows, therefore, that the guestion is
nswered not by looking atv the existing restrictions but by the

physical character of the neighbourhood. In Re Davis® Applica-

~wved thats

o

-~ -
1

tdon [7 P & € R! 1. the Lands Tribunal ohze

t



What, then,

he would be

Cnaracmer (for the purpose of seciion
g4 {1 £ the Law of Properiy Aot 1925
{UX})derives from the style, arzrange-
ment a appearance of the houses on
the estate and from the socizl custom
of the habitants.”

oy
o

ptal
a

Yol

¢ Wellington Drive - covenantis
against sub-division wholly
discharged.

33 Wellington Drive - covenant
zgainst sub-~division modified
to allow sub-division intze lots
of not less than 12,000 sgusre
feet., Six rown-houses have now
oeen erected on this lot.

33A Wellliagton Drive - covenantc
nogliied to allew for erscti

of "awelling houses® on the lox.
Ihiree npouses have now been
ergcited on this iot,

2% Wellington Drive - covenant
mocified to allow for sub-diviszion
into lots of §,500 sguare feet.

Welliﬁgtoa Drive —~ covenant

fled to allow for ereciion
wo dwelling houses on the
lot.

o
QJ I C} [ 82}

O
jEh
f.;’e f‘l

23 Wellington Drive - covenant
medified to allow for two pri-
vate dwelling houses on the
lot,

1 Oitawa Avenue - modifications
to allow fox erection of dwelling
houses as opposed to dwal

houss. In the resulc, i
novw four awelling nouses o this
iot,

24h Bamboo Avenue and 2B Hamboo
Avenue -~ ¢covanantcs medifisd to
:llow fcr e:ection of ]

ell as for erection of dwelling
houses ¢f a value not lesz than
$1,c00 as opposed to #A2,006, In
the result, there are now six
town-houses on 23 and Ffouritesn
towyn~houses on ZR.

venue ~ govenant modi-

L Cttawa & £
fiad to allow for eresction of
awelling houses as opposzd Lo a
dweiling house on the lot

¥

There are now four d&wel
houses on this lot.

Certainly
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1. 15 Dttawa Avenue ~ muliiple
Duriidings erected on wiiis lov with-
out mouification oi the Ccovenants,

1l. %4 VWellingron Drive - nuiiiple

Duildings erectec on thils lot with-
out modification of thw covenanis,

Viewing these mocificacions, a purchaser could not

reasonably say he expects a communicy of single~dwelling houses.
Boes this inevitably lead to tihe conclusion that the aeighbour-
nood hag changed in character? The erectlon of town-houses
cercainly affects ihe populaticn censicy of itie neighbourhood
Dut that s nou the scle factor 1o be considered in the deter-
mination of the gusestion as o whether whe neighbourhood nas
changeG in characcer. Uther fagtors such as the style, arrange-

social customs

t'.fa
@
W
j+h
n
b
]. ]
}-c.
j_\l
n
it
o
@

ment and appearance of the hou:
of the innabitants nust be considered along wath the increase
in population density, which leads me c©o consider for what pur-

SCSe O purposes were the rvestriciions assigned. In this regard,

agres with the gonciusions of Orx, J. ©hat the restricuions

L5

{2} %o proctect against low cost
develcpment ©of the land invo
smaller lots.

(b} o prevent densit
Lhus ensuring privacs
garetude.

e

Can 1t, cvherefore, be said that the subseguent modifications

b

have negated thess okjectionsy Has tne nalighbourhood chranged

neighbourhood can no longer be regardad as & residential comma~

nity of single-femily aweliing houses which is primarily what

the covenant setg oui wo achieve,
I wouwlid, theyveiore, differ from the trial 3Judge in nis



neighbourhood he was satisfied that the objectives of the cove~
nants could s<ill be achieved and, therefore, the covenants
could not be dsemed obsclete. /

There is support for this approach in Re Truman, Hanbury,

ey

-Buxton & Co. Lid.'s Zpplicatiom [1956] i Q.B, £61; 7 P & C R

34& and Driscoll v, Church Commissioners for England [1656 ]

3 211 E.R, 802, where it was held that a c¢hange in the character
of the neighbourhood does not necessarily result in the covenants
being deemed obsolete., The court must go on to ask itself
whether the changes are such that the covenants ought to be
ldeemed to be cbsolete.

Romer, L.J. in Re Truman, Hanbury, Buxton & Co. Ltd.’'s

Application (supra} stated that the tes: to be applied in

determining whether the covenants ought to be Geemed obsolete

is whether or not the original purposes for which the covenants

The principles on which an appellate court will interfere
with a finding of fact by a trial judge are well settled. The
court will cnly do sc if the judge has nisdirecced himself or
if it is satisfied that any advantagé enjoyed bv the trial judge
by reason of having seen and heard the witnesses could nor be
gufficient to explain the judge's conciusion. The appellate
court, either because the reasons given by the trial judge are
Aot satisiactory, or because it unmistakaebly so appears from
the evidence, may be satisfied that he has not taken proper
advantage of his having seen and heard the witnesses., In such
circumstances, the matter will then become at large for the

appeilate court. Ses Watt {(or Thomas) v. Thomas {19471 1 A1l

E.R. 582. However, where it is not so much 2 guestion of the
credibility of witnesses, buc the sole guestion is the proper
inference To ke drawn from specific facts, an appellate court
15 in as good a position to evaluate ths evidence as the trial
judge and should form its own independent opinion, though it

will give weight to the opinion of the trial judge. See Benmax



¥. Austin Motor Co, Ltd, {19535] 1 all ®.R. 326; Hicks v. British

Fransport Commission (19587 2 All B.R. 3%. Orr, J. found as a

fact that the original purposes for which the covenants were
imposed can still be achieved. Is such a finding so errocneous
in that it is not supported by evidence or based upon some
wrong principle cf law that it ought not o be allowed to
stand?

What were the factors taken into consideration by tne

learned trial judge in dealing with the guestion of obsoleteness?

[

Firstly, he considered the atiitude of the objectors in remaining
inactive at the time when previous modificaltions were sought.
Having examined the circumstances of thair indolence, he con-
cluded that the covenanis were not made cheoolete relying on a
passage from Preston and Newsome, Restrictive Covenants,

Seventh Edition, page 237 which states:

“The mere fact that the objectors may
have been supine in not objecting to
a state of affairs which is in con~
flict with the restriction does nob
mean chat the restriction cught to
be Jeemed obsolete.™

Secondly, he then considered the extent of the modifications
and saids

atio of modifications is there-~
ftore 15 modified lots out of mocre
than eighty within the neighboux~
hood and of the 15 no more than 4
have more than four dwelling houses
cr apariments. It is also relevant
to neote that the modified lots are
Aot concentrated in any one area

but azxe dotted over the neighbour-
heod . ®

.|
13
@
b

Thirdly, he considered the guestion of other circumstances,
namely, the development of Wellington Glades and Wellington
Court which he had the benefit of seeing for himself and con-
cluded that cheir presence was not such as "could spread a
blight over a wide area.”

Fourthly, he had regard to the social customs of the
inhabitants concluding that there was no evidence which could
gupport a change or likely change as a result of the modifica-

tions which had already taken place. Further, his visit to
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the neighbourhood revealed that, apart from the modified lots,
the style, arrangements and appearance of the vast majority
of the houses remain unchanged.

Having given due consideration to all these relevant
factors, he concluded that "the state of affairs which the
covenants were imposed Lo ensure remains substantially intact.”
Supported as they are by the evidence, this court ought not to
disturb the conmclusion at which the learned judge has arrive&,
namely, that the covenants ought not to be deemed cbsolete.

I would, therefore, dismiss the appeal and affirm the
judgment of the court below with costs of the appeal to the
respondents +o ba taxed if not agreed,

WIGHT L J .A -2 i
By a majority the appeal is dismissed and the judgment Iﬂ:

of the court below affirmed with cosis Lo the respondents ro

be taxed if not agreed.
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