IN THE SUPREME COURY OF JUDLCATUERE JAMATCA

IN COMMON L.AW

BETWEEN CENTURY NATIOHAL BANK ILIMITED PLATRTITY
A N D CNE BOLDINGS LIMITED 18T DEFERDANT
A N D CENTURY HATIONAL DEVELOFMERT ZND DEFENDANT
LIMITED
A N D DOVOVAN CRAWFORD 3RD DEFENDANT
A N b VALTON CAPLE WILLIAMS 4TH DEFENDANT
A N D BALMAIN BROWN 5THE DEFENDART
A N D REGAKDLEESS LIMITED 6TE DEFENBANT
A N D FORDIX LIMITED 7THE DEFENDANT
A N D SPRING PARK FARMS 8TH DEFENDANT
A N D ALMA CRAWFORD STH DEFENDANT

Michael Hylton Q.C. and Miss Michelle Henry instructed by Miss Monica
of Myers Fletcher and Gordon for the Plaintiff.

Ladd

Lord Giffcrde.C., Leon Green and Audley Foster instructed by
Miss Marijorie Brown for the first, second, third and sixch defendants.

by

Anthony Pearson instructedf Playfair, Junor, Pearson and Compeny for the fourth

defendant.

RSt E January 13, 14, 16, 21, and 24, 1997 amnd March 21, 1997.

WAIEKER, J.

This matter came before me on applications mads by the first,

second, third, fourth and sixth defendants to discharge 2 mareva injunction

obtained on October 2, 1996 by ths plaintiff. On January 24, 1997 in refusing

these applications I gave =z judgmzrnt in the following terms:

Yapplications of the first, second, third, fourth
2nd z2izth defendants refusad. Costs to be costs
in the cause. Mareva Epgunctlon granted by

Panton, J. on October 2, 1556 as subsequently

varied maintained in all respects save and except
that within saven (7) days of the date hereof,

and in substitviion for the present undertaking

in damages, chere shall be given on behalf of the
plaintiff an underzsking by another commercial bank
i the sum of $5 Million. Leave to appeal granted to
the defendants.”

At that time I promised to put my reasons in writing at a later date. I now
fulfil that promiss.
The history of the matter reveals that on July 1T, 1996 pursuant

to powers conferred on him by the Banking Act, 1992, the Financizal Imstitutions



Act, 1992 and the Bank of Jemaica Building Sceieties Regulations 1995 the Ministor
of Finance assumed temporary managemsnt of the plaintiff, For this purpose
the Minister azppointed as his agent Mr. Richard Deowner, a chartered accountant
and senior partner in the accounting firm of Price Waterhouse. Havimg, himsell,
taken over control of the plaintiff and examined the plaintiff’s records Mr.
Downer caused legal proceedings to be instituted against these applicants and
the other defendants.

This matter first cazme before the court om October 2, 1996. Then
it was heard ex-parte by Panton J. who gramted this injunction.

No doubt the test to be applied in Cetermimning a matter of this
nature is that which was enunciated in the judgment of Lord Demning ¥ME in
Rasu Maritima S& v Perusahaan Pertambangan Minyak Dan Gas Bumi Negara {Pertamina)
(1977) 3 ALL ER 342 and approved io the later case of Henemia Maritime Coxp.
v, Trave Schiffshrts {1584) 1 ALL ER 393. It is the same test cthat was followed
in the local case of Jamaica Citizens Bank Limited ¥ Yap {(unreported) SCCA
NG, 82/93 That test invelved two guestions in the context of which I propose
te address the issues which are now before me. These guestions are:-

1. Has the plaintiff shown that it has a good
arguzble case against the applicants?

2. Would the variation or discharge of the mareva
injunction involve a real risk that a judgment
or aword in the plaintiff's favour would remain
unsatisfied because of the applicants' removal
of assets from the jurisdiction or dissipation of
assets within the jurisdiction?

The first guestion

1t was mot in dispute that the plaintiff has shown that it has
a good arguable casc against the first, second, and sixth defendants.
Lord Gifford Q.C. did not argue to the contrary, and from all appearances could
herdly have successfully dome so. Indeed, it was ths submissiom of
Mr. Hylton Q.C. for the pleinfiff that the plaintiff has shown "unanswerable®
cages against these defendants.

The evidepce against the third and fourth defendants on the first question

This evidence showad that:-
{1 the third cdefendant was at the material time

Chairmsn of the plaintiff znd a major share-

holder of the second defendant.
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the thiré defendant, the sixth defendant and

rtha ninth defendant (who is the mother of the

rhird defendant) between themselves own 547

cf the shares in vhe first defandant.

Transnational CGroup Limitad (hereinafter

referred to as “"Tramsnztional’) was a company
incorporated in the Bahamas, and the third and
fourth deferndants wers at the weterizl time a
director and alternate director. respectively.

of Tramsnaticnal.

the third and fourth defendants were at the material
cime a director end altermate dirsctor, respectively.
of First Trade Intermational Bamk and Trust (herein-
after referrad to as ‘First Trade'} a company
incorporated ia the Bahamas and a subsidiary of
Transnational.

First trade commenced doing business on October

3, 1993, It was floated with a share capital ef
$%5,000,006.0C and at 211 material times had a
share capital of lass than US56,G00,000.C0.
Towerbank Limited (hersinafter referred to as
“Towerbznk”) was a company incorperated in Panama
and was a2t the material time o shareholder in
Transnctional.

In or about Decembaor, 1993, the plaintiff entered
into two agreements with First Trade “in recipro-

city" for First Trade extending credit to the first
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Pursuant to these agreemenis the pla

deposited US$ZZ,000,000.00 with rirst Trade

£316,000,000.00 to the

CJ

and First Trade lent 1
firat defendant and USSE.050,000.u00 to the

second defendant. First Trade helid the said
deposits as security for these loans, and

interest =zarnad on the deposits between

Tacember, 1993 and Mzy 1995 was not paild Lo the
plaintiff but was, instead, spparently applied
against interest payable by the first and second
defendants in respuct of the aforesaid loans.
Getwsen Docember, 1994 and May 1895 First Trads
set off the plaintiff’s deposits against the debts

du

T
i

rom the first and sccond defendants.

On or about 28th June, 1935 a series of tramsactions
was affected whereby Towerbank purported to lend
US$19,500,000,00 to the first defendant and
1986,000,000.00 tc the second dafendant. Therealiter
the first and second defendants authorised Towerbank
to credit the proceeds of the loans teo a deposit
account in the name of the plaintiff, and the plain-
tiff agreed that Towsrbaak should hold those deposits
as security for the said leans and authorised Tower—
bank to ceancel the deposits and to set them off

against the said loans to the first and second

On November 15, 1995 First Trade resolved to go

into voluntary liguidation.

&

v ietter dated March 26, 1996 the plaintiff

on the deposit with Towerbank against the interest
payable by the first and second defendants to

Towerbank.
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the plaintiff entered into an agresment with First

First Trade "in reciprocity” for First Trads
gxtending credit to a Bahemian compsany known as
Shalltox Investments Limited, Pursuant to this
agrzemsnt on or about March 30, 1995 the plaintiff
deposited US$3,500,000.00 with First Trade and
First Trade lent an aquivalent sum of momey in

0.8 currency te Shelltox Investments Limited.

Mr. Hylton §.C submitted that the net resules of these transactioms is thsat

the plaintiff has sufferad a permaonent loss of US5525,500,000.00 or J$1 billion,
noney which has effectively gone inte the coffers of the first and second defendants
and Shelltox Investments Limired., This evidence, he submitted, was sufficient

to esteblish as ageinst the third and fourth defendants a case of negligence

and/or breach of trust.

In his submissions Lord Gifford §.C. contended that ths svidence
of the First Trade transaction could mot bs szid to b: abmormel banking practice

and did npot SUPStantiate . .q.im of negligence or breach of trust against Che

G

third defendant. As regards the Shelltox irzansaction there was nc evidence

{

of negligence. In the circumstances, it was submitted that the plainziff had
failed to™ross the threshsld of showing = zood arguable case against the third

defendant,.
For his part Mr. Pearson wass content to adopt the submissions

of Lord Gifford Q.C. imsofar as those submiszsions were applicable to the case

]

for the fourth defendant.

In the present case I find that there has been evidence adduced

by means of the affidavit cf Mr. Downer which, if believed, is capable of




congigts in fThe way

o thas transac

and the use of the plaintifffs zesets for the benefin of

they boith had wvestad interasts,

For these reasens I comclude that the plaintiff has, indeed, showt
& good arguzble case sgainst 21l the defendsnts whose applications are now
before me.

The second gquestiorn

The main evidence for the plaintiff was contaimed in paragzaphs

i

2& - 30 of HMr. Downer's affidavit. Thers Mr. Downer Jdepomsd as follows:-

[0}
.

24 — The 3rd and 4th Defendants have both
purchased and maintained homes in Atlanta, Gecrgia
in the Unitzd Stetes. I exnibit hereto marked VBB 417
acd PRD &2 respectivaly, copies of Ix strumant of
Conveyance dated March 5, 1992, in respzct of premises
known as Lot 9, Clipper Bay II, Phasz 1, Fulton Coumtys
Georgin, from Bernard and Michele Kenner to the 3rd
Tefendant snd his wife and Instrument of Conveyance
datrad November 15, 1991, in respect of premises known
ae Lot 29 2lock B, Clipper Bay V, Phase 1, Fulton County,
Georgia, from Jim Hogan Homes Imc.. to the 4th Defendsnt
and his w1fta

)

3l

i

25 = The 3rd Defendant and the 4th Defendants both also
maincained accounts of the Wachovia Bank of Georgia N.A.
in Atlanta, Gszorgia, in the United States of America.
("rhe Atlanta accounts™) and a number of questionable
payments by the Plaintiff to these Defendants and cthers

' ted in those accounts., 3y way of example.

I
£ K
1
f
s..J

four days befo wristmas in 1993, three cheques wzra
drawn on the Plaintiff's funds znd deposited intc those
accounts. I aexhibit herete the following:-

2. Marked ED 43T a copy of chegue dated Zist
December, 1953, payable to Claudette Williams
2 sum of JSvu,lOQ 53. The supporting

[
i}
[
ol

voucher (oxhibic RED 44%) Jescribes this as
o reimbursement of expenses. In the year
}994 zlome, therz are five other payments
£o Mrs. JlLTiﬁmS, totaling approximately
U8870,000.00 as follows:-
April 231, 19%4 $16,000.00
June 23, 16G%4 $1(,000.60
Lugust 15, 1934 $25,000.00
19394 § 4,927.00
Decumber 3G, 1994 $20,000.00

U5$69,527.00




£ it has zzploveas. | 1
two officers) zand thet it carries on the
business of wholesaling and retailing "non-—
durabls EOU;S; speciaiizing in gemeral
Marchandise
. Marked PRD 48" cheque dated 21ist December,

1592, pavable o the Erd Defendant in the
sum of U85118,%382.00. I have not been able
ro find supporting wvouchers explaining the
purpose for this payzment.

26 -~ In addition to tha above payments, there were

aumerous other payments, to the 3rd Defendants and

Corbed Inc.
accounts.

e

which were depcsited to the Atlanta
These include:-

Chegue dated Jume 22, 1594 in the sum of
U531%.513.50 pavable to Corbed Inc.

(exhibit "RD 49%). I have not been able o
find any supporging voucher. 1 have however
seen 2 ledger (hereinsfter referred to as
"the cheque ledger”) in which the Plaintiff
listed the cheques drawn on this account.
Although the number of this cheque is listad
on the relevant page - (exhibit BB 30%),
zhers is no other information;

red April 14, 1594 in the sum of

50 payable to Corbed Inc.

BB 51™). I have not been able to

upperiing voucher, and exhibit a
lev

GugC
ant page from the cheque

(133
¥
{t

Chegue dated April 18, 1995 in the sum of
U83117,300.00 payable to the 3rd Defendant
{exnidbic “RD 52%¥). I have not been zble to
find any supporting veucher, and exhibit
marked PRD 33" =z copy of the relevaﬁt page
from the cheque ledger which imcorrectly
describes the payee as “CNB.“

T have seen nothing in the files of zecords of the
intiff to indicate that as at Bvcenbor 1593 or at  any
time there wag a contractual or any relaticnsnip between
che Plaintiff and Corbed Inc., or between the Plainriff
a1 Claudette Williams.
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funds within the United States of America at tne pariicular time prompied

by honourable mctives vig-a=~vis the plaintiff

conceivable that the srgument could Justifiaply be
not,

On behalf of the fourth defendant Mr. Fearson submitted that
his client's assets wore pledged to the feutury Wational Building Society,
as the plaintiff well ¥new, and that there was no evidsace of any asset of

he fourth defendant which was in the actual process of dissipation.
P

(%)

Agaim, the svidence shows that the third and fourth defendants
both own homes in the Unitaed States of America and commute between that country
and Jamaica. Their ties to the United States of Lmerica are, therefore,
real and I think give rise to a likelihood that, faced with a suit in which

against them,
in excess of J$1-4 billion 1z being cleimed/they may ilquidate thelr assets
{zs to which there is uno evidence of 2 value zzceeding the amount of the
claim against them) and seek szfe haven in the United States of America.
I use the phrase “safe haver” inasmuch as the United States of America is
ROt & country t¢ which cur Judgments and Awards {Reciprocal Enforcement)
Act or our Judgments and Awnrds (Foreign) {(Reciprocal Enforcement)} aAct apply.
That this is a relevaant consideration in a matter of this nature is clear
from the dicta of Carey P. {4g.} in Wheelsbrator Act Pollution Contrel v.
FC Reynolds {unreported} SCCA Nc. S1/94

There was ancther submission upon which the defendants relied.
It was to the effecst that on the zopplication before Panton J., It was
incumbent on the plaintiff to make a full and frank disclosure of all material
fzoets, inciuding the circumstances in which the HMinister of Finance assuwmed
temporary management of the plaintiff. This was not dome; so it was argued,
the result being that such non-disclosure of facts must necessarily prove
fatzl to the injunction granted by the court. I found nc merit whatsoever
in this submission.

In the uitimate analysis I must determine whether the injuncticn

granted by Panton J. should be discharged as the defsndents ask. Haviag

found that the plaintiff has shown a2 minimum of a good arguable case against

by

the defendants, end having considerszd the whole of the evidence as it now
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I ordered




