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. KINGSTON i
IN THE SUPREME COURT CF JUDICATURE OF JAMAICA
IN COMMOWN LAY
SUIT WO. C.L. C378 of 1991
IN CHAMBERS
(\}’EE”WEEN CENTURY MATIONAL BANK PLAINTIFF

AND JOHN SINCLAIR DEFPENDANT

Andre Earle for Plaintiff.

R.N.A, Henriques {(.C. Christopher ioneywell and Miss Joye Donaldson
for Defendant.

HEARD: NOVEMBER 7, &, 19, 1991 and
PEBLUARY 5, 1992

CORAM WOLFE J.

The Plaintiff by Writ of Suumons with Statement of Claim
endorsed,theracn dateda che lst day of August 1921 coummenced proceedings
against the defendant to recover the sws ol Four Million Three Hundred
and Eighty Three Thousand Seven Hundred and Thirty Thres Dcllarxs and
Eighty One Cents ($4,3283,733.81), being the balance due and owing on
a loan made to the defendant by the plaintiff. Appearance was duly
enterad on the 27th day of August 16%21. On the 22nd day of Octobar
1991 the Plaintiff issuved a summons, which was returnable on the 7th

¢ay of Movember sesking leave to enter Suumary Judgnent in the suit.
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The defendant on the 5th day of Movember 1991 issued a summons praying
an extension of time in which to fils defence. Both sumonses now

coine before me £or hearing.

sr. Barle for the plaintiif raised a praliminary cbjection
to the defendant’'s sumsions beipng neard as well as o the form of the
affidavit opposing the application forxr Summary Judgment. Wr. Saxliae
submitted thus:

(1} Paragraph 3 of the affidavit states that

¥in so far as is material that wmy knowledge

of the facts and matters deponed to herein

is Qerived from wy conduct of this action

as aforesaid and that such facte and matters
in so far as they are within my own knowliedge
are true and in so far as they are not within
my xnowledge are true to the best of ny
information and helief,”

The affidavit in this form, says Fr. Barle, is inadwicsible
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necause 1t is sworn to by the attorney-at-iaw for the defendant and

not by the defendant personally or by anvone on his behalf whe can

speak personclly o the facts stated in the affidavit. Wr. Rerle

cited and relied upon section 8U of The Judicature (Civil Procedure

Code) Act which states:

"The application by the plaintiff for leave

to =nter final judgment under the last
precading section shall be mrade by summons,
returnable not less Luan four clear days
after service, accompanied Ly a copy of the
arfidavit and exhibits referved to therein:
and the deifendant may show causs against such
application, by affidavit made by himself or
by aiy person who can speak to the facts or
{except in actions for the racoverwy of land)
py offering to bring into Court the sum
endarsesd on the writ:; or the judge may allow
the defendant to be examined on ocath.

Such afiicavit shall state wh@thar the doefence
alleged goes to the whole, or +«o part only,
and (if so) te what part of the vlaintiff's
Clail oceccocooo

(£}  "The Affidavit sworn o | Christopher
Honeyweall raefars to fac ar2 not within
his own knowledge and stotes that the facts
are true to the best of hig information and
belief without stating the sources and grounds
of his information and belief.f

In this raegard section 408 of the Judicature (Civil

Procedure Code) act was relied on.Section 408 states:

[S-32 34

"Aftidavits shall be confinad to such facteg
as the witness ic able of his own knowledge
to provi, except that on intericcutory
proceedings or with ieave under section Z27ZA
or sechtion 367 of this law, aa affidavit wnay
contain statements of information and belief,
with the sources and grounds thereof.®

-

Reliance was also placed or In Re J.L. Young sanufacturing

Company Liwlted 1200 2 Ch., w753, The headonote vaads,

“uan Affidavit of inforwation nod bheliet

not stating the scurce of the informazion
or balief is irregnlar and thereiore
inadmisginle as evidence whoather on an
interlocuteory or a final application, and

& party ©r goclicitor sttempting toe use such
an affidavit will do s¢ at his own peril.”

It was furthexr urged that the affidavit of dr. Honeywell did
not state sutficiently the source or the grounds of his beliaf and

to this extent the affidavit is irregular. The failure to so do it



is argued is fatal and for this proposition Reamkicsoon v Olds Discount

Comparny {(P.C.C.) Ladmdted (1961) 4 W.I. K. 073 at peT74 and 75 wis ralied

o On. MceShine Ag, CoJ. dolivering the Judynent of the Court said
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page Té:

””'*Hl»f in the affidavit of thae soliciter
et that the solicitor 4
T bl .LdCil.‘m of the
in the stetenent of Ga e s true,
fidavit mercly sttempts in cur viow, to
the defandant for now Filing his defenca.
:?’ant saeks to have g nold that
nt of defence exhitited is o sufficient
for an affidavit of merit by the

BAVO
any perscnal
cr that what

¥

kst wha
duiendanta
in tb first place such a
h oand it is opan to : Court to suspect
obicet ef the defendant, in the aboence

oL 2n vltlg avit, 1s tu sel up oome mere  technical o
(;\‘ case, or cause delay,”

tomant is itself not

k)

At P75 the Learncd Cuiel Justice continved:

PIt ig claar then from the lear:

that 1f the judgment le xco the application
mast bha ported by an affidavit of merits and
wien such an application is not thus supportad
it cught not be grantszd except for some very
suiticient reason.”

of the cages
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By way of response, Mr. Honywell submitted that section 408
of the Judicature (Civil Procedure Coda) Act iz not applicable to the
present situation. Ho submittad thet section 408 was only eapplicable
~  where hwarsay evidence wes beling depoged Lo in the affldavit. He

contends that the adfidaviti by him,relates to his personal knowladdge

and therefore is not haavoay. In any event,

ke oo

fie, the affidavit

gufficiently Gisclosses the source and ground of his pelici.

On excominotion of the atfidavit T am satisfied that paragraph
three (3) sstisfics the provisions of sactions B0 awd 408 of the
Judicature (Civil Procedurce Code) Act. Further I am the view that

(:W the decision in Ramkisseon's Case (Suprs) is iimited to situations
" where a party is seeking to set aside a judgmant which has veen
regularly entersd. One can readily undersztand the strictures 1aid
down in that case. A judgnent regularly obtained ought not to be
easily set aside. This would make a mockary of the process of the

Court.
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I rula that the prelimary point be diswissed as Delng

void oi werit.

The substantial point is whether or not the olaintif{f
ocught to be allowed to enter summary judgmant .

The loan agreement between the parties involves a

principal sum of Five rillion Four Hundred and Thirty Four Thousand

One Hundred and Poxty ¥ive Dollars (§5,434,.45.00). By an

instrwment in writiag dated the 10th day of August 1987 the Uafendant
covananted with the plaintiff as follows:

“Tc pay to the Bank on demandall such sums
Of money As are now or shall from time to
time horeafter become owing to the bank
from the Mortgagor whether in respect of
overdraft, wmoneys advanced or paid to or
for th: use of the mortgagor or charges

incurred own his account or in respoct of

Promizzary fotes and other naegotiable
instruments drawn accepted or paid or held

wy the nk either at the Mortgogor's reguest

r ir the course of bhusinesze or otherwis: andg
211l woneys which the Mortgagor shall become
lianle tu pay to the bank under any guarantee
indemnity unduortaking or agreement or in any
manner or on any account (including all sums
which have become lmnedinately due and payable
under thae terms of any Scotia Plan ivan) what-
soever and whether any such wmoineys shall be
paid to or incurred by or on behalf of the
Mortgagesr alone or jointly with any other
person iirm or company and whother as
principal or sursty together with interest
at the roate per annum stated os the original
rate of interest in Item 3 of the said schodulc
with such rests as are stated in Item 4 of the
Schedula as rates at which interest payable or
at such other times as thoe Lawlk shall from time
to time spoecify or at such other rate or rates
of intsrest as the bank shall from tima to time
charge with interest may e com as simple
interuot to compound interest as tiv: bank shall
requirs together also with all usval and accustomed
bank chargoes,”

In an affidavit sworn to by ¥Mr. Valton Caple willioms,
Director of Operaticns in the plaincifi’s company, the plaintiff
avers that the defendant has paid certain sums  of money to the .=
plaintiff, of which amount One Million and Fitfty Thousand Four
Hundred and dleven Dollars and Twenty Cents ($1,050,411.20) has

been applied in reduction of tha principal suwin and the kalance
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has been applied in the payment of accrued interest and thet the
amount of Four Miliion Three Hundred Eighty Three Thousand Seven
Hundred and Thirty Three Dollars and Eighty One Cents ($4,383,733.81)
is due and owing, |

In an affidavit in opposition to the Application for
Summary judgment, »r. John Sinclair at paragraph 3 thereof states
categorically that he does not owe the amountclaimed or any part there-
of. From this it mwsy be seen that the issucs are fiercely joined.

On the 18th day of June 1991 the defendant had by Writ of
Summons commenced proceedings against the plaintiff in Suit C.L.
5 172 of 1991. The Writ of Summons was spacially endorsed in the
following terms:

The plaintiff claim is against the defendant for:-
1, An Account of what is due and owing by the plaintiff
to the defendant in respect of and arising out of the relationship
between the plaintiff and the defendant as bank and customer as a
consequence of accounts and loan transactions of the plaintiff with
the defendant.
2. A declaration that the provisions in the agreement between
the plaintiff and the defendant which provides for the paymant of
interest on the said loans is void for uncertainty and unenforceable.
Consequently, the defendant is not entitled to any interest on
the said loans.

C IN THEZ ALTERNATIVE
3. If a declaration in terms of paragraph 2 is not made, a
declaration that interest charged by the defendant on the said
loans to the plaintiff which exceeds the minimum rate of interest
charged by the defendant on the overdraft accounts constitutes a
penalty and is void.
4. And furthexr proper accounts, enquiries and directions.

It will no doubt be observed that the defendant’s action
against the plaitniff was commenced before the action herein. The

defendant's action in suit C.L. S172/%1 guestions the interest rate
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charged on the said lcans. If the defendant's contention is scund then

this would seriously affect the amount being claimed Iy the plaintift.

- There is in my view & triable issue, .C.L. S172/91 which precedes th

& e

suit in the instant case in terms of the date of filing and which was
(> duly served upon the plaintiff herein would clearly have indicated to the

plaintiff that defendaznt wouid be relying upon the contention set forth

e

in its claim as an answer to the plaintifi's claim and that such a

contention would have wntitled the defandant to unconditional laave to
\
aefend. Paragraph $€E(2) of the Civil Procedure Code states as follows:

"If the plaintiff makes an application under this
title where tho case is not within the title or
where the plaintiff in opinion ¢f the Court or
Judge know that the defendant relied on a

contention which would entitle him to unconditional
., leave to def=nd, the application may be dismissed
(;j with costs.”

Order 14/7/3 of The Supreme Court Practice 1976 is even more explicit.
It states:

"It before the issue of the summons the plaintiff
knows that the defendant is relying upon a
contention which would entitle him to unconditional
leave to defend, he cannot properly invoke the
jurisdiction <f the Court under Order 14 to give
him summary judgment, for neither he nor any one
on his behalf can make the affidavit in support
stating that "in his belicf there is no defence

. to the claim or part to which the application
<~} relates. ‘The belief that must be deposed to is,
- not that the ground of defence relied upon is not
good, or substantial or has bewen ralsed vary late

or will in all probapility itail at the trial, but

that there is no defence to that claim or part.

If therefore not withstanding such knowledge, the

plaintiff proceeds under G.14 the application

should be dismissed.”

I am satisfied that issues involved herein require that this
matter be fully wentilated as the defendant has a triable defenca.

The Application for Summary Judgment is heraby dismissed.

(j\ The Applicaticon praying an extension of time in which to file
~  defence is hereby granted.

Defendant is ordered to file and sarve the defence herein

within fourteen doys of the date hereot.

Costs of both apnlications to be paid by the Plaintiff to the

Defendant.



