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FORTE, J A
On the 10th July, 1996 at approximately 3.00 p.m. having received the approval

of the Cabinet of the Government of Jamaica, the Minister of Finance, purporting to act
under the provisions of the Banking Act, the Financial Institution Act and the Bank of
Jamaica (Building Societies) Regulations, 1995 served motices upon the Century
National Bank Lid (CNB), the Century National Merchant Bank Ltd (CNMB) and
Century National Building Society (CNBS) of his intention to assume the temporary
management of those institutions (CFls). By 4.00 p.m. on the same afternoon, Mr.
Richard Downer, Accountant of Price Waterhouse, an accounting firm, having been
appointed the agent of the Minister, and acting with the staff of Price Waterhouse
entered and took over the three entities (CFls) including all their branch offices. 1In
doing so, the Minister purported to act under the respective sections of the governing
statutes (supra) each being in identical terms. Because of their identical provisions it is
only necessary to set out section 25 of the Banking Act which reads as follows:

25 - (1) The Minister after consuitation with the

Supervisor may in relation to a bank which is or

appears likely to become unable to meet its

obligations or in relation to which the Minister has

reasonable cause to believe that any of the

conditions specified in Parts A and B of the Second

Schedule exists, take such steps as he considers

best calculated to serve the public interest in

accordance with this section.”
Sub-section (3) of section 25 speaks inter alia to the assumption of temporary

management as follows:

(3) As respects the conditions specified in Part B of
the Second Schedule, the Minister may -



(a) take action in accordance with subsegtion (2) (a)
or (b);

(b) issue a cease and desist order in accordance with
Part C of the Second Schedule;

(c) assume the temporary management of the bank
in accordance with Part D of that Schedule;

(d) Suspend or revoke the bank’s licence in
accordance with Part E of that Schedule;

(e) present to the court a petition for the winding up
of the bank or an application regarding re¢onstruction
of the bank.”

For completion it should be noted that sub-section (2){(a) and (b) to which section
25(3){a) refers gives the Minister the power to:

“(a)} require the bank to give an undertaking signed by
the majority of the members of the bank's board, to
take such corrective action as may be agreed between
the bank and the Minister; or

(b) give directions to the bank under this section.”
Then subsection 4 speaks to the directions:

(4) Directions under this section shall be such as
appear to the Minister to be desirabie in the interest of
the bank's depositors and potential depositors,
whether for the purpose of safeguarding:its assets of
otherwise, and may in particular

(a) require the bank to take certain steps or to refrain
from adopting or pursuing a particular course of action
or to restrict the scope of its business in a particular
way;

(b) impose limitations on the acceptance of deposits,
the granting of credit or the making of invgstments;

(c) prohibit the bank from soliciting deposits either
generally or from persons who are not already
depositors;

{d) prohibit the bank from entering into any other
transaction or class of transactions;



(e) require the removal of any director or manager.”
Subsection (6) makes a bank guilty of an offence if it fails to comply with any
requirement, or contravenes any prohibition imposed by any direction or cease and
desist order under the section.
in assuming temporary management, the Minister it appears acted in
accordance with the provisions of section 25 (3} (c) which refers to Part D of the
Second Schedule for the relevant procedure. Part D is headed - “Temporary
Management of a Bank”
As this section formed the basis for the submissions made on the appeliants’ behalf it is
necessary to set out the relevant paragraphs. They read:
“4, - (1}  For the purposes of section 25 (3) (c), the
Minister shall serve on the bank concermed a notice
announcing his intention of temporarily managing the
bank from such date and time as may be specified in
the notice.
(2) The Minister may appoint any person to

manage on his behalf the bank specified in a notice
under sub-paragraph (1).

(4)  Upon the date and time specified in the
notice referred to in sub-paragraph (1), there shall vest
in the Minister full and exclusive powers of
management and control of the bank, including,
without prejudice to the generality of the foregoing,

power to -
(a) continue or discontinue its
operations;
(b) stop or limit the payment of its
obligations;
(c) employ any necessary officers or

employees;



(d) execute any instrument in the name
of the bank; and !

(e) initiate, defend and conduct in the

name of the bank, any action or proceedings

to which the bank may be a party.”
{5) Not later than sixty days after the Minister has
assumed temporary management of a bank he shall
apply to the Court (furnishing full particulars of the
assets and liabilities of the bank) fdr an order
confirming the vesting in the Minister:of full and

exclusive powers of management of the Bank as
described in sub-paragraph (4).

2, -(1) A bank which is served with a notice under
paragraph 1 may, within ten days after.the date of
such service, appeal to the Court of Appeal and that
Court may make such order as it thinks fit.

(2) The Court of Appeal may, on sufficient
cause being shown, extend the period referred to in
sub-paragraph {(1).”

After temporary management was assumed, the CFls did not invoke the
provisions of paragraph 2 of Part D of the Schedule (supra) which gives them the right
to appeal to the Court of Appeal within 10 days of the nofice being served on them
under paragraph 1 of Part D of the Second Schedule. On the 2nd September, 1996
the Minister acting in accordance with section 1(5} of Part D of the Second Schedule
applied and was granted by the Court an order “confirming the vesting in the Minister of
full and exclusive powers of management of the Bank", This order was effective for
180 days and has since been extended by the Court for another 180 days.

On the 2nd October, 1996 Century National Bank Ltd per the temporary

manager, caused a writ to be issued against Century National Bank Holdings Ltd,

Century National Development Ltd, (CND) Donovan Crawfaord, Valton Caple Williams,



Balmain Brown, Regardless Ltd, Fordix Limited, Spring Park Farms and Alma Crawford.
(Suit C.L. 1996/C330).

For clarity it should be explained that the Century Fihancial Institutions were all
subsidiary companies of Century National Bank Holdings Ltd (CNBH), the latter in
which Mr. Donovan Crawford held 54% of the shares - 14% owned directly, 15% owned
tr;rough his wholly owned Company Regardiess Ltd, and 25% owned jointly with his
mother Alma Crawford. Donovan Crawford was also a director of Regardless Lid,
Fordix Limited and Spring Park Farms.,

Century National Bank Holdings Limited owned 100% of Century National
Development Bank (CNDB), another of the defendants, 80% of Century National Bank
Ltd and 100% of each of Century National Building Society and Century National
Merchant Bank Ltd. Donovan Crawford was the Chairman and Chief Executive Officer
of the Century Financial Institutions while Vaiton Caple Williams was a director of
Century National Bank Lid receiving a salary for his services and was aiso a Director of
Century National Bank Holdings Ltd and Century National Development Ltd and
Fordix Limited. Balmain Brown was also Director and Prasident of Century National
Bank Ltd.

The Statement of Claim in the action claimed various items of damages against
the defendants and also various orders and declarations which for the purposes of the
issues before us, need not be detailed here.

On the 23rd October, 1996 three writs were issued on behalf of the Century
Financial Institutions and in the names of the separate institutions against Omar Davies
(the Minister in his personal capacity) Richard Downer (the agent of the Minister - as
temporary manager) and Price Waterhouse, the Accounting firm through whom Mr.

Richard Downer, a partner, worked.



The statements of claim requested the following orders:

(1) A declaration that the notice letter sarved by the
First defendant on the Plaintiff on the 10th July, 1996
was invalid and of no effect, and was unlawful.

(2) A declaration that the copies of the notice letter
served on the Registrar of the Supreme Court and
published in the Daily Observer were invalid and of no
effect and were unlawful.

{3) A declaration that the assumption py the First
Defendant of the full and exclusive powers of
management and control of the undertaking, business
affairs and assets of the Plaintiff was invalid and
unlawful.

(4) A declaration that the appointment ofi the Second
Defendant to manage the Plaintiff on behalf of the
First Defendant purportedly under paragraph 1(2) of
Part B aforesaid was invalid and unlawful.

(5) A declaration that the management and control of
the Plaintiff by the Second and Third Defendants as
aforesaid to the exclusion of its Board of Directors was
and continues to be invalid and unlawtful.

(6) An injunction restraining all and gach of the
Defendants, by themselves, their servants or agents
or otherwise howsoever from exercising or continuing
to exercise any power of management or control over
the undertaking, business affairs or assets of the
Plaintiff.

(7) An injunction restraining the Second Detendant
by himself, his servants or agenis or otherwise
howsoever from instituting or pursuing or conducting
any legal proceedings in the name of or on behalf of
the Plaintiff.

(8) A mandatory order that forthwith the. Defendants
and each of them do provide to the Board of Directors
of the Plaintiff, or to any authorized emp]oyee, agent
or representative of the Plaintiff, full access to the
premises of the Plaintiff and to all books files, records,
computer data and the like.

(9) Damages for trespass, conversion elind wrongful
interference in the business and affairs ofithe Plaintiff.

1



(10) Al proper accounts and enquiries.

|
In ail these cases summonses were issued to strili(e out the actions i.e. Omar
|
Davies (The Minister) Richard Downer and Price Waterhpuse issued summonses to
|

strike out the actions brought against them by the Cfentury Financial Institutions
|
(1996/C366, 387 & 368). And the defendants in Suit 19$6/C330 issued summonses
to strike out the action brought against them by Century National Bank Limited,
i

. ) i
The summons to strike out the action brought by the Century Financial
|

institutions (Suit 1996/C366, 367 & 368) were heard byithe Learned Chief Justice,
i
who ordered that the actions be struck out. |

The summons to strike out the action by the Centuri; National Bank Ltd (per the
temporary manager) in Suit 1996/C330 was heard and di;missed by Ellis J.

The Century Financial Institutions in Suits 1996/0%366, 367 and 368(per their
Boards of Directors) and the defendants in Suit 1996/(4:’;330 with the exception of
Balmain Brown and Valton Caple Williams have now apqipeaied and these appeals,

|
having been consolidated were heard by this Court over g period of nine days, at the
!

end of which we took time out to consider our decision.
During the arguments before us, the issues were re:fined into the following:

“(1) Do the Directors of the Cer{tury Financial
Institutions, have a right to challenge the exercise of
the Minister's powers under the relevant Acts, in a
common faw action or does the remedy|given to them
under the provisions of the relevant Acts, preclude
them from bringing such an action? “

(2) if the answer to (1) is yes, does the order of
the Court, arising from the application for the
confirmation of the vesting of the assumption of
temporary management, preclude them| from bringing
an action, for the reason that until }that order is
removed for whatever reason, the subsequent tenure
of the temporary manager is by an order of the Court
which until proven otherwise is valid.
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(3) Assuming that the Centu Financial
institutions are not precluded from bringing the actions
do the Statements of Claim in the actioni brought by
them, on the face of them, disclose a triable cause of
action. i.e. Is there an arguable case as to -

i the allegation of the breach of the rules
of natural justice in serving a notice which took
immediate effect,

(i) the alleged illegality of the Minister's

action in assuming temporary management.
(4) In respect to Suit 1996/C330, the iissue is
whether Century National Bank Limited (per the
temporary manager) could bring the action - a
question which must be determined on the basis of
whether the Minister's assumption of temporary
management of the Bank was illegal which is the
same issue to be determined in (3) above.

1. Do the Boards of Directors of the Century Fihancia! Institutions
have a remedy at Common Law? ‘

This issue ought to be determined against the background of the presumption
that Parliament does not intend to deprive the subject of his common-iaw rights except
by express words or necessary implication. In the absence‘of this, statutes shouid not
be interpreted so as to authorize the restriction of the subjects’ rights to redress in the
ordinary Courts. See Pyx Granite Co Ltd v. Minister of Housing and Local
Government and Others [1959] 3 All E R 346 where Viscount Simonds said:

“It is a principle not by any means to be whittled down

that the subjects’ recourse to Her Majesty’s Courts for

the determination of his rights is not to be excluded

except by clear words."
In the unreported case of Infochannel Lid v. Telecommt.fmications of Jamaica Lid
SCCA 40/95 delivered on the 5th July, 1995, | cited and adopted the following dicta of

Willies J in the case of The Wolverhampton New Water Works Co v. Hawkesford

107 E.R. 486 at 495, which is relevant to the circumstances:of the instant case:
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“There are three classes of cases in which a liability
may be established founded upon a statute. One is,
where there was a liability existing at common law,
and that liability is affirmed by a statute which gives a
special and peculiar form of remedy different from the
remedy which existed at common law: there, unless
the statute contains words which expressly or by
necessary implication exclude the common-law
remedy, and the party suing has his election to pursue
either that or the statutory remedy. The second class
of cases is, where the statute gives the right to sue
merely, but provides no particular form of remedy:
there, the party can only proceed by action at common
law. But there is a third class, viz. where a liability not
existing at common law is created by a statute which
at the same time gives a special and parti¢ular remedy
for enforcing it.” [Emphasis added] '

in Barroclough v. Brown [1897] A C 615, a case vé:hich was distinguished by
Viscount Simonds in the Pyx Granite case (supra), the S‘j;tatute gave an aggrieved
person the right to recover certain costs and expenses in a Court of summary
jurisdiction. It was held that that was the only remedy opén to the aggrieved person
and that he could not recover such costs and expense§ in the High Court, Lord
Herschell stating: I
“the appellant cannot claim to recover by wrtue of the
statute and at the same time insist upon doing so by

means other than those prescnbed by the Statute
which alone confirms the right.”

What are the rights and remedies which are dISCIOSEd in the subject
matter of appeal? »
Before 1960, Banks as defined in the Bank Notés Law 30/1904 were “all
1
companies incorporated by Charter, or under the authority of an Act of Parliament or a

Colonial Statute carrying on the business of banking.”
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In 1960, the first Banking Law was enacted and brought into operation in 1961,
for the purpose of “consolidating and amending the law regulating the business of
banking.”

“Banking Business” was defined in that Law as meaning:

“The business of receiving from the public on current
account or deposit account money which is repayable
on demand by cheque or order and which may be
invested by way of advances to customers or
otherwise.”

No company unless licenced under the law, could carry on the business of
banking. The Minister was given the power to grant such licences, and the Law made
provisions for the monitoring and supervision of banks, which were to operate on the
bases of various conditions and requirements as to “Capital and Reserves,” Returns
and Accounts” and other similar matters. So even from those initial days banks came
into existence with the permission of the Minister, and operated under his constant
supervision, and were subject to inspection from time to time by an Inspector of Banks,
appointed by the Governor. These requirements were necessary then, and even more
so in the modern Jamaica, as banks are the ‘trustees” of the deposits of their
customers whose total wealth sometimes are in their hands. It appears that for these
reasons by the time of the enactment of the current Banking Act in 1992the Minister's
powers and responsibilities especially in an independent Jamaica, became enlarged,
for the purpose of keeping control of the granting of licences and the operations of
banks.

It is in that context that the interpretation of section 25 and the conseguent
issues raised in this appeal ought to be determined. That section viewed as a whole,

demonstrates the powers and the responsibilities given by Parliament through the

Statute to the Minister in order to protect the public interest viz. the interest of
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depositors whose funds are given up to the banks not on{y for safe keeping, but in
many cases as investment.

The uncertainty of the stability of a bank, affects not only its depositors and
creditors, but also the whole ecanomy of the country; and consequently the controlling
power given to the Minister and his Supervisor - the Bank of Jamaica is of significant
importance and of great necessity. So that section 25 which deals with “Regulations
against Unsafe Practices” provides a whole range of supervisory and controlling actions
the Minister can take, depending on how, in consultation with the Bank of Jamaica, he
assesses the various aspects of the bank's business. This too, is true of the other
Financial Institutions which are governed by the Financial Institutions and the Bank of
Jamaica(Building Societies) Reguiations, 1895 which have identical provisions.

The question then, is, what remedy does the bank have against the wrongful
exercise of the Minister's powers under the section given the reasons for these powers
and the fact that his decision to act is based upon his own assessment of the situation
and that he only has to have 'reasonable cause to believe” that there are
circumstances existing under the various provisions of section 25 which require his
intervention.

The Statutes though giving him these wide powers have within them adeqguate
safeguards to prevent an abuse of power by the Minister. in the case of the service of
notice of intention to assume temporary management, the Statutes e.g. paragraph 2
of Part D of the Schedule {of the Banking Act) gives the bank who wishes to contest
the notice a right to appeal to the Court of Appeal within jten days of service of the
notice, with a provision in paragraph 2(2) for the period of ten days to be extended by
the Court. On such an appeal, the Court has the power to “make such orders as it

thinks fit" - a power, which in my view, is very wide and could include a declaration that
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the notice was bad, and indeed that the Minister was acting Lmlawfui!y in serving notice
of intention to assume temporary management - there being no established reason for
so doing. Effectively, therefore, the Court of Appeal could in such an appeal, decide
the very issues which are now raised in the actions e.g. whether the notices and the
consequential assumption of temporary management were in breach of natural justice
and whether the Minister acted within his statutory powers in attempting to assume
temporary management.

The scheme of the Acts suggests also that where there is good reason for the
Minister to act with urgency to protect the interest of the depositors, he is allowed to do
so, with the safeguard that the relevant financial institution has a right to a remedy in
the Courts. To demonstrate this the provisions of Part C of the schedule, which gives
the power to the Minisler to issue a cease and desist order, though requiring that in
normal circumstances before the order is made, a notice of not less than 30 days nor
more than 60 days be served, with a date and place set for the hearing, it aiso has the
following provisions:

“5. Where in relation to any bank -

(a) a notice has been served pursuant to
paragraph 1; and

(b) at any time prior to the holding of a hearing in
accordance with that paragraph, the Minister is
satisfied that the situation giving rise to the notice
is likely to endanger the financial position of the
bank or the interests of its customers,

the Minister may forthwith serve on that bank and on
any person named in such notice, a temporary cease
and desist order which shall take effect as from the
date of such service.

6. Where a temporary cease and desist order is
served under paragraph 5, the bank or, as the case
may be, the person on whom it is served may, within
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ten days after the date of such serviceF apply to a

Judge of the Supreme Court in accordance with rules

of court to set aside, limit, or suspend the operation

or enforcement of such order.”
Then again in Part E of the Schedule which deals with “Suspension or Revocation of
Licence”, there is provision in paragraph 3 to appeal to the Court of Appeal. It reads as
follows:

“3. Where a bank has been notified of the

suspension or revocation of its licence it may, within

ten days after the date of such notification, appeal to

the Court of Appeal and that Court may make such

order as it thinks fit."

The scheme of the Acts mandates, in my judgment, that any challenge to the
Minister's powers to interfere with the Century Financial Institutions continued
management or their method of management in the matters expressly dealt with in the
Act, and especially in regard to circumstances which demand urgent and immediate
action to safeguard the Century Financial Institutions’ customers, must be made in
pursuance of the remedies granted in the Acts. In my view, this is not a case in which
there were common law rights existing before the enactment of the Banking Act, as any
Bank which receives its licence to operate does so with the full knowledge of its own
responsibilities and that of the Minister, and not least of all, the powers given to the
Minister, and the safeguards in the Act to prevent an abuse of these powers. In
addition, the nature of the business of banking and its consequent effect on the
economy of the country, demands that in particular circumnstances, the Minister be
aliowed to act swiftly, and without prior notice in the interest of the Bank's customers
and the nation as a whole. This is also true of the other financial institutions.

In my view though the Acts do not expressly deprive the Bank of the right to

bring an action in common law in respect of matters arising out of their provisions,
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nevertheless having regard to their nature and scheme, they do so by necessary
implication. Also, in support of this view, is the provision in the Acts which requires the
temporary manager after 60 days of temporary management to apply to the Court for
an order confirming the vesting in the Minister of full and exclusive powers of
management of the Century Financial Institutions. The very scenario, which this case
has developed shows the absurdity and confusion that would develop, if the Acts were
interpreted as giving an opportunity for an action in common law to be initiated. Here
the appellants have failed to exercise the right of appeal given to them under the
relevant Acts. Then they not having done so, the Minister through his agent,
successfully applied to the Court sixty days after he had assumed temporary
management of the Century Financial Entities, for an order vesting the Minister with full
and exclusive powers of management. In pursuance of that confirmation the temporary
manager has continued to exercise the powers given to him under Paragraph 1(4) of
Part D of the Schedule. Everything he has done therefore, he has done with the
authority of an Order of the Court. In my view, it would be chaotic and no doubt
adversely affect the interests of depositors, if the Board of Directors were to have, in
addition to the right of appeal given them under the Acts, a right at this stage to initiate
proceedings in the Court, raising the very issues which should have been raised by way
of appeal in the Court of Appeal. in my view this would be against the very nature and
scheme of the Acts, which demand that in the interest of the public, these matters
ought to be dealt with as a matter of urgency. | would answer the issue raised in the
question by stating that the only remedy open to the Century Financial Entities, in these
circumstances, is the remedy provided in the Acts, and consequently they have no
authority to bring the actions which they seek to bring as disclosed in the Statements of

Claim.
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Having so found, there is really no necessity to make a finding on the other
interesting issues raised in this Appeal. However | offer some views.

2. In determining the effect that the order granted by Orr J to the
temporary manager confirming his management had on the Board of Directors’ right to
bring the actions the learned Chief Justice stated the following:

"Can these actions be properly brought by the
plaintifis when there is an Order in force vesting the
fuli and exclusive powers of management of the
entities in the 1st and 2nd Defendant.

The first question which arises in my view is what is
the effect of such an Order? | unhesitatingly hold that
the Order has the effect of suspending ali the powers
of the Board of Directors and vesting them in the 1st
named Defendant. For all intents and purposes, the
Board no longer exists. It is bereft of any power.

The plaintiff, if they wish to have any locus standi,
must proceed by way of challenging the
Constitutionality of the Order vesting full and exclusive
management of the entties in the first named
Defendant. Until this is successfully accomplished,
the Piaintiffs cannot purport to act on behalf of the
entities.”

In effect, the statement of the learned Chief Justice is correct. An order of the
Court is considered valid and correct, until it is set aside by a competent Court. The
effect of the Order of Orr J would be as the Learned Chief Justice has stated.

In those circumstances, also, the Century Financial Institutions would be shut
out of making the allegations made in their Statements of Claim. This of course, gives
support to the opinion earlier expressed that the only remedy that exists is that to be

found in the relevant Statutes.
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3. NOTICE

In so far as this question is concerned, short answers can be given having
regard to the conclusions already made. The first point deals with whether the wording
of paragraph 1(1) of Part D of the Schedule, implies that the Minister ought to have
given prior notice before assuming temporary management of the Century Financial
institutions. It is argued that if that is so, then the notice would be invalid, and therefore
all action that followed from that, would be in breach of the section. In addition, the
submissions continued that the absence of prior notice, i.e. the immediate assumption
of temporary management, deprived the Century Financial Institutions of their common
law right of natural justice, as they had no chance to be heard before the action was
taken by the Minister.

As already pointed out, this section of Part D of the Schedule does not, unlike
other sections, specify that the notice given, should give any time within which the
action will be taken. Insofar as the Century Financial Institutions’ rights to be heard are
concerned, it appears on the face of the Statute that that right exists in their exercise of
the provisions of paragraph 2 of Part D, which gives them the right to appeal to the
Court of Appeal within 10 days of the notice, or within any enlarged time granted by
that Court. Lord Gifford however argued that "to make the statutory scheme function,
by necessary implication the Minister should give a bank and the public sufficient notice
to make representations to him, and to enable the bank to appeal to the Court of
Appeal, if necessary, before assuming powers of temporary management.” Though
generally such a contention is acceptable, the nature of the matter being dealt with and

the circumstances that called for the Minister's action would by necessity require that
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his action be taken quickly without leaving any opportunity in time to cause an adverse

economic situation to develop e.g. “a run on the bank".

In my view, the scheme of the Acts, envisaged such

a situation, by specifically,

omitting to put any requirement on the Minister to give prior|notice, as indeed they did

in dealing with other actions which the Minister can 1ake for example the cease and

desist order and even so, when the situation provides for urgency, it allows the Minister

to act immediately. This type of provision is not a stranger to the law. In the Fifth

Edition of “Judicial Review of Administrative Action” by DeSmith, Woolf and Joweil the

authorsat paragraph 10-012 at page 482 state.

“Desirabie though it may be to allow a h

baring or an

Then at paragraph 10-015 at page 485:

The basic principle which underlines the rule of naty

opportunity to make representations, or simply to give
prior notice, before a decision was faken which
interferes with a person's rights or interest, summary
action may be alleged to be justifiable when an urgent
need for protecting the interest of other persons
arises. For example, the purpose of giving the
executive powers to detain security suspects in war
time or grave emergency could be frusjrated if the
suspects were entitied to prior notice of its intentions.
The interest of public safety and publig health had
been made for justification for the summary

interferences with property (or other) rights...".

“Urgency may warrant relaxing the requirements of
fairness even where there is no statute ¢r regulation
by which this is expressly permitted ... Similarly where
a self-regulating organization, the Life Assurance Unit
Trust Regulatory Organization, acted urgently with the
object of protecting investors, it was not required to
consider whether there was sufficient time to receive
representations. In general, whether the need for
urgent action outweighs the importance of notifying or
consulting an affected party depends on an
assessment of the circumstances of egch case on
which opinions can differ.”

who is the subject of an adverse ruling must have been treated fairly.

iral justice is that a person
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In Paul Wallis Furnell v Whangarei High School [1973] A.C. 660 the following
dicta in Brettingham Moore v Municipality of St Leonarfds [1969] 121 CLR 509 at
524 was cited with approval by Lord Morris of Borth-Y-Gest:

“The legislature has addressed itself {o the very
question and it i3 not for the court to;amend the
statute by engrafting upon it some prowacbn which the
court might think more consonant with ;a complete
opportunity for an aggrieved person to present his
views and to support them by evidentiary rhaterlat

It has often been pointed out that the ‘conceptions
which are indicated when natural justice is invoked or
referred to are not comprised within and are not to be
confined within certain hard and fast and rigid rules: ...
Natural justice is but fairness writ large ard juridically.
it has been described as ‘fair play in action.” Nor is ita
leaven to be associated only with judicial or quasi-
judicial occasions. But as was pointed out by Tucker
LJ in Russell v Duke of Notfolk [1949] 1 All ER 109,
118, the requirements of natural justice must depend
on the circumstances of each particular case and the
subject matter for consideration.” [Emphasis added]

The question therefore is not necessarily whether thei person adversely affected
by the ruling has had a prior hearing, but whether in all the c}rcumstances, he has been
treated fairly. |

in developing his submissions on this point, Mr. Hyl%on Q C for the temporary
manager, relied on the case of R v Birmingham City Cj»‘ouncil, ex parte Ferrero
Limited [1993] 1 All ER 530 where Taylor LJ, in dealing with a case in which the
Council served a suspension notice without consultation under the Consumer
Protection Act of 1987 on a toy manufacturer prohibit}ng him from supplying a
particular toy for a period of six manths, stated at pages 5422543:

“Waould a duty to censult frustrate the pufp@ae of the
1987 Act?

As already observed, the purpose of Pt 11 of the 1887
Act is to achieve consumer safety, and s 14 is an

emergency measure to protect consuq‘xers against
goods the enforcement authority reasonqbly suspects
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are in contravention of the safety provision. Likewise,
513 empowers the Secretary of State to issue a
prohibition notice if he consider goods unsafe ... if the
supposed duty to consult were to depend upon the
facts and urgency of each case, enforcement
authorities would be faced with a serious dilemma.
What amounts to urgency is incapable of precise
definition, and would be open in many cases to honest
and reasonable differences of opinion. There wouid
be a danger that although the authority reasonably
suspected goods were dangerous they would feel
bound to delay serving a notice until they consulted
the trader, whereas, without a duty to consult, they
would have served forthwith, Valuable time would be
lost and danger could result.”

Then in dealing with whether the statutory procedure was sufficient to achieve justice,
he stated:

“By conirast, there is no provision under s 14 for
representations to be made and considered, either
before or after service of a suspension notice.
However, as already observed, there are provisions
for appeal under s 15 and for compensation under s
14(7). Thus, the scheme of the 1987 Act makes no
provision for consuitation before the service either of a
s 13 prohibition notice or a s 14 suspension notice.
The rationale of that is to avoid danger to the public by
delay. But, in the case of the s 13 notice,
representations can be made to revoke the notice and
they must be considered. In the case of a s 14 notice,
there is an appeal and, if no contravention has
occurred, compensation. [Emphasis added]

Then he concluded inter alia as follows:
“To imply such a duty would tend to frustrate the
statutory purpose. Moreover, ample safteguards for
the trader are built into the statutory scheme.”
The dicta of Taylor LJ in the above case, speaks eloquently to the
circumstances of this case, where the interest of the public, and specifically the

depositors of the Century Financial Institutions demanded that the Minister act quickly,

and with immediate effect in order to avoid the dangers to the depositors which would
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certainly result from any delay. Here too, safeguards are built into the statutory scheme
with the Century Financial Institutions having a right to bring their complaints to the

Court of Appeal by way of appeals.

In conclusion, in my judgment, the whole regime and scheme of the Acts and
the Regulations suggest that in circumstances where delay in assuming temporary
management of the Century Financial Institutions would result in chags and adversely
affect the depositors and the economy of the country, action should be taken as quickly
as possible so as to avoid those consequences. There is no breach of the rule of
natural justice, as, based on “fair play” the Century Financial Institutions had the
safeguard which is built into each of the Acts giving them an opportunity to challenge
the Minister's action in the Court of Appeal. | am not prepared, for those reasons, to
read into the Act or the Regulations any requirement to give to the Century Financial
Institutions any prior_notice before the Minister's exercise of the relevant powers.
Consequently, | would conclude that on the face of the Statement of Claim, there is no
possibility of a successful argument to the contrary i.e. that the Minister ought to have
given prior notice, and that he breached the rules of natural justice.

Was the Minister’'s assumption of Temporary Management illegal?

An agreed fact is that the Minister acted by virtue of the provisions of section
25(1) of the Banking Act and other identical sections in the other Statutes.

For convenience section 25 of the Act is again set out hereunder:

“25. (1) The Minister after consultation with the
Supervisor may in relation to a bank which is or
appears likely to become unable to meet its
obligations or in relation to which the Minister has
reasonable cause to believe that any of the conditions

specified in Parts A and B of the Second Schedule
exist, take such steps as he considers best calculated
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to serve the public interest in accordanbe with this
section.” '

Section 25(3) sets out the action which the Minister may take as respects the
conditions set out in Part B. It is in this section that the power to assume temporary
management is to be found. On that basis the appellants contend that the Minister
may only exercise that power if one or more of the conditions in Part B exists. They
maintain that no such condition existed and consequently the Minister was not entitled
to pursue that course, and therefore his action is untawful. The appellants were indeed
bold enough to submit that, if anything, there was evidence available to the Minister
upon which he could conclude that the Century Financial Institutions were, or likely to
become, unable to meet its obligations. In those circumstances, the submission
continued, he (the Minister) should have placed the Century Financial Institutions in
liquidation i.e. petitioning for winding-up of the bank pursuant to section 25(3)(e) of the
Act.

In my view, the answer to the issues raised lies in the construction of the Statute
as also on the basis of the factual evidence which may or may not show (i) that the
Century Financial Institutions were, or were unlikely to meet their obligations or (ii)
whether there was evidence upon which the Minister could have reasonable cause to
believe that a Part B condition existed.

An effective exercise to determine the powers given to the Minister by section
25 is to set out the words of section 25 (1) without reference to Part A and Part B
conditions. It would read thus:

“25. (1) The Minister after consuitation with the
Supervisor may in relation to a bank which is or
appears likely to become unable to meet its
obligations ... take such steps as he considers best

calculated to serve the public interest in accordance
with this section.” ;
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Set out as it is in this disjunctive form, it becomes clear that where the bank or (CFl} is
or is likely to become insolvent, then the Minister may invgke any of the varied and
wide powers given him under section 25, (including assuming temporary management)
so long as his action is calculated to serve the public interest.

A reference to a letter dated 10th July, 1996 to Mr. Donovan Crawford the same
day of the assumption of temporary managemeni, shows| that among the reasons
given by the Minister for taking that action was the insolvency of the Century Financial

Institutions. The Minister stated:

“You should note firstly that the foremost donsideration
is that of the protection of the depositors of the
Century Financial Entities as well as servirllg the public
interest.” (Obviously a direct reference t¢ section 25

(3))

Then he sets out some reasons - the first three clearly related to the Gentury Financial
Entities’ insolvency. Only one need be recorded here as follpws:

“(a) The current position of massive insolyency of the
three entities. Recent preliminary |examination
findings have indicated further significant deterioration
in the financial and operational conditions of the
entities to a combined capital deficit exceeding J$3
billion save the confirmed insolvency | position in
excess of J$1 billion at June 1995. The entities, their
depositors and the wider financial system have
experienced significant negative impact, which
continues to worsen at an unacceptable rapid pace.”

in my view even on that basis alone, as a matter of law, the action taken by the
Minister was within the provisions of the section.

Nevertheless, something must be said in respect pf the contention that the
action later taken, was uniawful for the reason that no Part B condition existed.

Before addressing that issue, it must be understood|that section 25 (3) speaks

to the Minister having “reasonable cause to believe” that the conditions existed. Lord
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Gifford contended that as the Minister averred in his affi&avit that he acted on the
recommendation of the Bank of Jamaica then it cannot be said that he had “reasonable
cause to believe.” | have great difficulty in coming to the cqnc!usion asked for by Lord
Gifford. Section 25 specifically requires that the Minister actis if at all, after consultation
with the Supervisor (i.e. the BOJ). f therefore there |$ consultation - then that
consultation must relate to the reasons for taking action, and if so, what action is to be
laken. The Minister consequently would be advised of all the circumstances, and
based on that, exercise his discretion as to how to proceed. The question therefore is
whether, the evidence he had before him was sufficient to meet the standard of
“reasonable cause.”
For ease of reference it is convenient to repeat hereunder the conditions of Part
B, which are relevant to my conclusion:
“(1}The bank, a director or any person employed
(either as agent or otherwise) in the conduct of the
business of the bank -
(a) is engaging or is about to engage in an
unsafe or unsound practice in conducting the
business of the bank; or

(b) i contravening or has contravajned -

(i} any provisions of this Act or any regulations
made hereunder;

(ii)~(iii)

(iv) any provision of the Bank of Jamaica Act or
any regulations made under that Act;

(c)-(d} .

(e) has given false statements concemlng the
affairs of the bank;

B-(h) .. ;
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The above conditions are specifically set out becaufse there is some evidence

|
that the Minister would have had “reascnable cause” to bé!ieve that these conditions
existed. In his affidavit he maintained that he acted on the advice of the Bank of

Jamaica per Mrs. Audrey Anderson, Deputy Governor of the Bank of Jamaica and

Deputy Supervisor of Banks. In her affidavit evidence, Mrs. Anderson averred to
circumstances which led to the belief that conditions stated m Part B were existing. In
paragraph 35 of her affidavit she purports to deal with mattet}s under heading “Statutory
Grounds for Assumption of Temporary Management”. She then deals with “Insolvency”
of all the Century Financial Institutions which | would not detail here. Thereafter she
deals with conditions which fall under the umbrella of Part B, the first being paragraph
(1) {(a) {(supra) - which deais with unsafe and unsound practiﬁ:es. A few paragraphs will
demonstrate the information which the Minister had concern&ng this aspect.

Mrs. Anderson speaks {o “the operative definition” of the Bank of Jamaica of
“unsafe and unsound practice” as practices which do, or miqm reasonably be expected
to, prejudice the interest of depositors or have an injurious effect on the financial health
or stability of the institution, given the particular circumstances of that institution.

In my view this definition covers adequately in suimmary form what can be
considered unsafe and unsound practice. Whether such ‘a situation exists however
must be dependent on the particular practices, or related to ;the particular institution, as
well as the effect they would have not only on the institlé.ltion itself but also on its
customers and the public.

She then lists the primary concern of the Bank of Jarritaica in that regard, as:

1. Poor management |
2. Poor quality of loan portiolio

3. Non-performing or impaired assets i
i
|
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4. Lack of adequate capital
5. Connected party transactions
6. Questionable accounting practices.

Mrs. Anderson then swears to the details under each heading, as to the
circumstances of unsafe and unsound practices in which the Century Financial Entities
were engaged. It is not necessary here to give a comprehensive record of all the
matters sworn to in the affidavit, but reference to some matters will demonstrate the
information that the Minister had when considering whether to exercise his powers.

1. Century National Bank's custamer service
officers had unrestricted access to blank certlhcates of
deposits, even though the Bank of Jamalca had from
1994, pointed this out as an area of concern.
Management was concentrating large amé)unt of liguid
funds in Century National Bank and extended unsafe
levels of credit to CNBH and CND.

2. Despite repeated promises during ja period of
three years, CNB directors failed to adk?ere to their
1983 undertakings made to Bank of Jamaica.

Something should be said here of the undertaking in which tlfle preamble stated:

“(i). The supervisory authorities are
concerned about certain aspects of fthe bank's
management and operations including byt not limited
to the lack of adherence to sound credit pohmes the
absence of adequate internal audit operations and a
shortage of sufficiently capable and &expenenced
managerial staff;

(ii). The supervisory authorities are concerned
about the possibility that the bank may net be able to
meet its obligations;

{iit). The Minister has indicated that he has
reasonable cause to believe that certam conditions
specified in Part B of the Second Schtfduie of the
Banking Act 1992 exist; and |

{iv}. The Board is deswous of taking
such corrective action as is calculated to mest the
concerns of the supervisory authorities ari_d to operate

|

|
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|
the bank in a safe and sound manner and is prepared

to take all action which may be requited to achieve

and sustain this;”. {Emphasis added] |

It appears that in 1993 the Bank conceded that th%a circumstances contained in
the preamble existed, and it is of significance, that it thenfein recognized the concerns
as to whether the bank was being operated in “a safe and sound manner’ and
consequently gave undertakings to do many things to meet these concerns. In 1996,
Mrs. Anderson avers that Century National Bank had failed to adhere to the
undertakings given in 1993 despite several promises to do so. In fact, the Minister in
his “rationale” letter (supra) made specific reference toi the Undertaking, expressly
indicating that that was one of the conditions which motiyated his action in assuming

temporary management of the Bank. He stated:

"Specifically CNB has failed to maet the basic
conditions made known to them by the Supervisory
Authority viz -

failure to adhere to the 1993 Board Undertaking
signed by the Directors, which redunred them to
take steps to strengthen management credit
administration and loan collection procedures,
inject capital, regulanse related party lending and
all breaches of statute.” :

3. As of April 30, 1996 the Bahk of Jamaica
inspectors reported that the “severity: of loan book
impairment experienced at Century Na;ltional Bank is
unparalleled in the commercial banklng industry”
Century National Building Society at that time had a
loan porifolic which was 82.66% non-performing
while Century National Merchant Bank had 85.29%
non-performing loans. In addition, the degree to
which the Century Financial Entities'loan portfolio
were non-performing was not approprfately reflected
in the Century Financial Entities accounts.
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Mrs. Anderson in her affidavit further stated:

“Not only were many of these loans imp
performing,

in breach of the 1993

rudent, non-
Directors’

Undertaking, and in violation of the governjng statutes,
in many cases, attempts were made to hide them in
the CFE accounts. For example, loans| by CNB to

Holdings were deliberately classified as

nvestments’

rather than as ‘credit facilities', presumably in order to

circumvent the Banking Act requirement
credit facilities set out in sections 13

5 relating to
1)(e} which

prohibits granting unsecured loans in excess of 5% of
the bank’s capital to any firm or corporation which
holds 20% or more of the bank's capital”.

4. Century National Bank used depositors’
money to fund the purchase of its own shares, in the
following way:

(i) Shelltox was incorporated in the Bahamas
in approximately August 1994. CNB paid the
incorporation costs.

(i) V. Caple Williams (the “Group President’ of
the CFEs) was subsequently advised by|an agent of
Sheilltox by fax as to what was necessary in order to
complete a transaction in which Shelliox would
purchase shares in CNB in response to CNB's public
offer.

(iii) Williams then instructed th?t agent to
arrange for Shelltox to purchase US$2.2 million of
preference shares in CNB and US$1.3 miflion worth of

preference shares in Holdings{CNH] 1
|

(W) ONB placed deposits of US$3.F million with
First Trade and First Trade then loaned Shelitox that
amount, secured by the covenants which provided that
CNB could not withdraw its deposit at gny time the
loan remained outstanding.

This was only one aspect of transactions made through First Trade International Bank
and Trust Ltd, the other described by Mrs. Anderson in paragraph 19 of her Affidavit as
follows:

“19. Another very significant concern
arising out of the March 1995 inspection was the
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i
discovery that between late 1993 and Junp 1994, CNB
had placed US$25,5 million in deposits fproceeds of
foreign currency deposits placed by customers with
CNB} with First Trade International Bank and Trust
Limited (‘First Trade'), a company incorporated in the
Bahamas. (it later transpired that CNMB owned
approximately 9% of First Trade through that
company's parent company, and Donovhn Crawford
was a director of First Trade) At almost the same time
as those deposits were made, First| Trade had
extended loans totalling US$25.5 million ito Holdings,
Development and Shelltox Limited which were all
related parties), and CNB had entered into written
covenants with First Trade which prowdéd that CNB
could not withdraw its deposit at any tt{ne that the
loans remained outstanding.

In 1995, when Holdings and Deve!opment had failed
to repay the loans, First Trade set off the CNB
deposits against the debts due from Holdmgs and
Development.”

Also of significance to the question of the unsafe anb unsound practices of the
\

Century Financial Entities is the following testimony of Mrs. gAnderson in paragraph 55
of her affidavit which reads: |

“55. As weli, the extent to whichl,CNBS and
CNMB placed their liquid funds with CNB would, under
any circumstances, have been inadvisable, and
considering CNB's liquidity problems, wag also highly
imprudent. The March 22, 1995 report ih relation to
CNBS stated that management ‘acts in an imprudent
and unsafe manner jeopardising deposito!rs’ funds by
concentrating most of these funds within ithe Century
Group'. Based on the findings of the Ingpectorate, it
was clear to us that CNBS' major function was to
garner depositors' funds which were thén funnelled
into CNB."

In my view the examples of the conduct of the business of the Century Financial

Institutions stated above amount to sufficient evidence upon which the Minister could
|
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have had reasonable cause to believe that the Century Financial Institutions were
engaged in unsafe and unsound practices.

Nevertheless, Mr. Hyiton also submitted that there was also ample evidence
which would have justified the Minister having reasonable cause to believe that other
conditions in Part B, also existed. An examination of the record reveals that the
summary of such matters outlined in Mr. Hylton's written submissions are correct and
therefore | am prepared to accept that summary which | now set out here:-

Contravention of Government Statutes/Regulations as
Conditions of Part B

The evidence shows:

{i) By Section 19(1) of the Banking Act, the Bank had
a deposit limit of $5.29 billion whereas the Banker's
actual deposits were $5.636 billion.

{ii) By Section 13(1){f)(i} of the Banking Act, the Bank
was prohibited from granting credit facilities to anyone .
person of a given percentage of the banker's capital
base. However, as at March 22, 1995 the Bank had
ten separate violations of this provision on its books.

(iii) The Merchant Bank (CNMB) breached both
section 13(1)(a) of the Financial Institutions Act and an
undertaking to the BOJ by investing J$11.544m in
shares of Transnational Group in 1893 and by
increasing this investment to J$32.227m in 1995,

(iv) The Building Society (CNBS) breached section
22(b} of the Regulations by granting loans to
connected persons in amounts which exceeded the
permitted levels by over 450%.
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Giving False Statements Concerning Affairs

From the affidavit of Mrs. Anderson, the following evidence emerges as
summarized by Mr. Hyiton, Q C.

‘(i) The purported transfer of shares in Jamaica
Grande Ltd between the CFEs in which all the CFEs
participated at various stages, were reflected in the
accounts of the CFEs to have been done at artificial
and grossly inflated values.

{ii} The Bank loaned money to CND Ltd which in turn
used the loan to buy property at Half-way-tree Road
for the Merchant Bank (CNMB) at a highly inflated
price with the result that the accounts of the Merchant
Bank (CNMB) were falsely distorted.

(iii) The Shelltox transaction appears to have been
designed to allow the Bank to surreptitiously
circumvent capitalization requirements under the
Banking Act.”

The above matters also indicate that there is adequate evidence upon which the
Minister could also have had reasonable cause to believe that conditions under
paragraph 1(b}(i) and (e} of Part B were existing at the time he assumed temporary
management of the Century Financial Institutions.

In my judgment, the complaints made in the Writ and Statements of Claim as to
unlawful exercise of his powers by the Minister, if aliowed to proceed to trial, would
inevitably fail, as on the face of the evidence, there could be no other conclusion but
that on a true interpretation of the Statutes, the Minister acted in accordance with their
provisions given the information which he had at the time. For those reasons also the
appeals of the “Boards of Directors” in the names of the Century Financial Institutions

must fail and the orders of the Court below striking out the Writs and Statements of

Claim in suits 1996/C366, 367 and 368 affirmed.
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Before leaving this issue, there is one matter which because of my conclusion
does not require an opinion, but nevertheless one is offered. In his judgment in the
Court below (Suits 1996/ C366, C367 & C368) the learned Chief Justice found that the
Minister could not be sued in his personal capacity and concluded that for that reason
alone, the actions against him were misconceived. He stated:

“The attempt to sue Dr. Omar Davies in his private
capacity is a blatant attempt to circumvent the Order
of the Court. As a private citizen, Omar Davies has
done nothing vis-a-vis the company. All the acts done
by him are acts done pursuant to the Order of the
Court vesting full and exclusive powers of
management in him as the Minister of Finance, and
therefore, a servant of the Crown. To attempt to sue
him in his private capacity is to deny him the protection
afforded him by virtue of the Crown Proceedings Act.
For those reasons, | hold that Dr. Omar Davies in his
private capacity is not a proper party to the action, in
that, no cause of action is disclosed against him in that
capacity.”

Without dealing with this issue in detail, it is sufficient to adopt the words which fell from
Lord Woolf in the case of M v. Home Office (In re M) [1994] 1 A C 377 in his speech in
the House of Lords. Lord Woolf dealt extensively with the issue as it stood prior to and
after the Crown Proceedings Act 1947 in England, the relevant sections being in the
exact terms as our own Crown Proceedings Act.

At page 409 he dealt with the position as it was before the Act. He stated:

“The position so far as civil wrongs are concerned,
prior to the Act of 1947, can be summarised,
therefore, by saying that as long as the plaintiff sued
the actual wrongdoer or the person who ordered the
wrong-doing he could bring an action against officials
personally, in particular as to torts committed by them,
and they were not able to hide behind the immunity of
the Crown. This was the position even though at the
time they committed the alleged tort they were acting
in their official capacity. In those proceedings an
injunction, inciuding, if appropriate, an interlocutory
injunction, could be granted. The problem which
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existed in seeking a remedy against the Crown was
not confined to injunctions. it applied to any form of
proceedings and where proceedings were possible by
suing the wrong-doer personally then an injunction
would be available in the same circumstances as other
remedies. If such a position required reconciling with
the historic maxim as to the Crown doing no wrong,
then this could be achieved by an approach, which Mr.
Richards endorsed in the course of  argument, by
saying that, as the Crown could do no wrong the
Crown could not be considered to have iauthorised the
doing of wrong, so the tortfeasor was not acting with
the authority of the Crown.”

As in England, the position was changed by our Crown Proceedings Act, which
enabled the Crown to be sued in tort by virtue of section 3 which states:

“3.-(1) Subject to the provisions of this Act, the
Crown shall be subject to all those liabjlities in tort to
which, if it were a private person of full age and
capacity, it would be subject -

(@) inrespect of torts committed by its servants
or agents;

(b)  in respect of any breach of those duties
which a person owes to his servants or
agents at common law by reason of being
their employer; and

(c) inrespect of any breach of the duties
attaching at common law to the ownership,
occupation, possession or control of
property:

Provided that no proceedings shall lie against the
Crown by virtue of paragraph (a) in respect of any act
or omission of a servant or agent of the Crown unless
the act or omission would, apart from the provisions of
this Act, have given rise to a cause of action in tort
against that servant or agent or his estate.

(2) Where the Crown is bound by a statutory
duty which is binding also upon persons other than the
Crown and its officers, then, subject to'the provisions
of this Act, the Crown shall, in respect of a failure to
comply with that duty, be subject to all those liabilities
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in tort (if any) to which it would be so subject if it were
a private person of full age and capacity.

(3) Where any functions are conferred or imposed
upon an officer of the Crown as such either by any
rule of the common law or by statute, and that officer
commits a tort while performing or purporting fo
perform those functions, the liabilities of the Crown in
respect of the tort shall be such as they would have
been if those functions had been conferred or
imposed solely by virtue of instructions fawfully given
by the Crown.”

[n commenting on the comparative section of the English Act, Lord Woolf stated

at page 410 letter G

“Section 2 did not remove the right to sue the actual
tortfeasor.”

Then on page 412 he states:

“There appears to be no reason in principle why, if a
statute places a duty on a specified minister or other
official which creates a cause of action, an action
cannot be brought for breach of statutory duty
claiming damages or for an injunction, in the limited
circumstances where injunctive relief would be
appropriate, against the specified minister personally
by any person entitled to the benefit of the cause of
action.” [Emphasis added]

In the instant case, the actions sought to be brought by the Century Financial
Institutions allege that the Minister acted in breach of his statutory duty, and therefore
unlawfully. The Crown Proceedings Act, though allowing aggrieved persons to sue the
Crown in tort, did not deprive such a person of histher right to sue the offending
Minister in his personal capacity, which he/she had enjoyed before the enactment.
Consequently, 1 would conciude that the learned Chief Justice fell into error when he

found that the Minister cannot be sued in his personal capacity.
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4. Appeal No. 20/97

| now turn to the appeal! of the Defendants in Suit 1996/C330 against the Order
of Ellis, J which dismissed the summons seeking to strike out the Writ and Statement of
Claim filed by the Bank (CNB) per the temporary manager, against the various parties
named earlier.

In giving judgment in the Court below Ellis, J. identified the grounds of the

application as:

“1. That the action was filed without lawful
authority of the Plaintiff (i.e. CNB), and

2. That the action is an abuse of the Court”.

On those issues he concluded as follows:

“On looking at section 25 (of the Banking Act) and what
was done in this case, | find that the notice specified a
date and time, and i find it to be in compliance with the
Banking Act, section 25(3)(c}) and Part D1(3) of the
Second Schedule.

These sections speak to no specific time between
notice and assumption of temporary management, but
it is to be noted that the statute itself provides for a
challenge, if not mitigation, by making provision of an
appeal to the Court of Appeal. | am not constrained to
read any qualification into the nature of the notice
required in the Act. | hold that the section means just
what it says and | am therefore not impressed with Lord
Gifford’s submissions in the matter.

in any event, a Court is obliged to give a purposeful
interpretation to a statute. | find that the Act demands
a purposeful interpretation so that the Minister of
Finance can take quick acfion in certain cases.”
The arguments contended for in this matter, are the same as have been dealt

with earlier in this judgment, the appeals having been consolidated. [t follows that, for
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the reasons heretofore given, | would hold that the conclusion of Ellis, J is correct, and
consequently this appeal should also be dismissed and the order of the Court below
affirmed.

The respondents shouid have the costs of the Consolidated Appeals to be
taxed if not agreed. In the appeals in C.A. 120, 121 and 122/96 however, in which
the suits were filed in the names of the Century Financial Institutions, the costs must be

paid by the members of the Boards of Directors, personally.
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The Banking Act (Act 17 of 1992) provides in Section 25 as follows:

“25.-(1) The Minister after consultation with the
Supervisor may in relation to a bank which is or
appears likely to become unable to meet its
obligations or in relation to which the Minister has
reasonable cause to believe that any of the conditions
specified in Parts A and B of the Second Schedule
exists, take such steps as he considers best
calculated to serve the public interest in accordance
with this section.

(3)As respects the conditions specified in Part B of

the Second Schedule, the Minister may -

(a) take action in accordance with subsection
(2} (&) or (b);

(b) jssue a cease and desist order in
accordance with Part C of the Second Schedule;

(c) assume the temporary management of the
bank in accordance with Part D of that Schedule,

(d) suspend or revoke the bank’s licence in
accordance with Part E of that Schedule;

(e) present to the court a petition for the
winding up of the bank or an application regarding
reconstruction of the bank.”

Part D of the Second Schedule provides:

Temporary Management of a Bank

1. - (1) For the purposes of section 25(3)(c), the
Minister shall serve on the bank concemned a
notice, announcing his intention of temporarily
managing the bank from such date and time as
may be specified in the notice.

(2) The Minister may appoint any person to
manage on his behalf the bank specified in a
notice under sub-paragraph (1).
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(3) A copy of the notice referred to in sub-
paragraph (1) shall be sent to the Registrar of the
Supreme Court and shall be posted in a
conspicuous position at each place of business of
the bank and shall be published in a newspaper
printed and circulated in Jamaica.

{4) Upon the date and time specified in the
notice referred to in sub-paragraph (1), there shall
vest in the Minister full and exclusive powers of
management and controi of the bank, including,
without prejudice to the generality of the foregoing,
power to -

(a} continue or discontinue its operations;

{b) stop or limit the payment of its
obligations;

(c) empioy any necessary officers or
employees;

(d) execute any instrument in the name
of the bank; and

(e) initiate, defend and conduct in the name
of the bank, any action or proceedings to
which the bank may be a party.

(5) Not later than sixty days after the
Minister has assumed temporary management of a
bank he shall apply to the Court (furnishing full
particulars of the assets and liabilities of the bank)
for an order confirming the vesting in the Minister
of full and exclusive powers of management of the
Bank as described in sub-paragraph {4).

(6) All expenses of and incidental to the
temporary management of a bank shall be paid by
such bank in such manner as the Minister may
determine.

2. (1) A bank which is served with a notice
under paragraph 1 may, within ten days after the
date of such service, appeal to the Court of Appeal
and that Court may make such order as it thinks fit.

(2) The Court of Appeal may, on sufficient
cause being shown, extend the period referred to
in sub-paragraph (1).”
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By paragraph 2 (3} of this schedule provision is made for the Minister to act in
the best interest of the depositors of the bank of which he is temporary manager. In so
doing he can apply to the Court for an order -

{a) staying the commencement or continuance
of any proceedings by or against the bank, for such

period as the Court thinks fit; or

(b) staying any execution against the property
of the bank.

The Financial Institutions Act and the Bank of Jamaica (Building Societies) Regulations,
1995 t;nade under 34F of the Bank of Jamaica Act contain similar provisions. These
Acts are designed to regulate the operation of Banks, Building Societies and other
Financial Institutions.

On 10th July 1996 the Minister of Finance purporting to act under the provisions
of these Acts served notices in accordance with paragraph 1(1) of Part D of the
schedule and assumed temporary management forthwith of the Century National Bank
Ltd, Century Merchant Bank Ltd and Century National Building Society. In assuming
temporary management of these financial institutions (CFEs), the Minister appointed
Mr. Richard Downer to manage them on his behalf.

On 5th September 1996 Courtenay Orr, J made an order confirming the vesting
in the Minister of Finance full and exclusive powers of management of the Century
Financial Entities.

On 2nd October 1996 suit No. C.1.. 1996/C330 was filed in the name of Century
National Bank Ltd at the instance of the temporary manager against Donovan
Crawford, Valton Caple Williams, Baimain Brown, Alma Crawford, Century National

Development Limited and C.N.B. Holdings Ltd among others as defendants. The suit
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was filed in the purported exercise of his mandate as temporary manager to recover
sums due to the Century Financial Entities. A Mareva Injunction was granted against
the first, second, third and fourth defendants.

On 18th October the directors of the Century Financial Institutions resolved to
challenge the assumption of temporary management by the Minister and writs were
issued in Suits 1996/C366, C367 & C368 in the name of the Century Financial
Institutions claiming declarations that the take-over of the Century Financial Institutions
was illegal, and invalid, and, sought injunctions, damages and other reliefs. The writs
were filed on 23rd October, 1996, and were issued against the Minister Hon. Omar
Davies in his personal capacity, Richard Downer and Price Waterhouse, the firm of
accountants of which Richard Downer was a partner.

On 23rd October a summons supported by the affidavit of Donovan Crawford
was filed applying to strike out Suit 1986/C330.

Summonses were also filed making application to strike out writs 1996/C3686,
C367 and C368.

On 28th November, 1996 Wolfe, C.J. struck out actions 1996/C366, C367,
C368. Notices of Appeal were filed on 11th DPecember, 1996.

Ellis, J on 6th February 1997 dismissed the summons to strike out Suit
1996/C330. In Suits 1996/C366, C367 and C368 the plaintiffs appealed the judgment
of Wolfe, C.J. In 1996/C330 the defendants also appealed. The appeals were

consolidated.

The appellants in the suits struck out by Wolfe, C.J. in their Grounds of Appeai

charged:

1. The learned judge failed to pay any proper
regard to the issues as to whether -
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(a) The purported assumption of temporary
management of the Plaintiff by the First Defendant
on 10th July, 1996 was unlawful, invalid and of no
effect and

(v in consequence the purported appointment
of the Second Deafendant to act as his agent and
manager on 10th July 1996 was likewise uniawful,
invalid and of no effect.

(2) The Learned Judge failed to pay any or any
proper regard to the question whether the Writ and
Statement of Claim herein disclosed good arguable
claims against the Defendants and each of them for
declarations, injunctions and damages for irespass,
conversion and unlawful interference with the
business and affairs of the Plaintiff.

The Appellants in Suit C330 of 1996 (C.A. 20/97} in their grounds of appeal

charged:

) That the learned judge erred in law in
holding that the Plaintiff had given lawful authority to
bring this action.

(2) That the leammed judge erred in law in
holding, on the evidence presented to him, that the
Minister of Finance and Pianning had duly observed
the provisions of the Banking Act when he purported
to assume temporary management of the Plaintiff.

(3) That the learned judge erred in his
construction of paragraph 1(1) of Part D of the Second
paré—g}éph did not require prior notice to be given to
the Plaintiff before temporary management could be
lawfully assumed.

4) That the learned judge erred in law in not
hoiding that the common law principle audi alteram
partem and/or the duty to act fairly obliged the Minister
to give sufficient notice of his intention to assume
temporary management of the Plaintiff as would
enable the Plaintiff to make representations and/or
exercise its right to appeal to the Court of Appeal.

(5) That the learned judge erred in law in
holding that a purposeful interpretation of the said Act
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required that the said Minister could take quick action
without giving prior notice to the Plaintiff.

(6) That the learned judge erred in law in not
holding

(a) that on the evidence presented to
him, the Minister of Finance and Planning had not
had regard to the provisions of Part B of the said
Second Schedule,

(b} that on a true construction of
Section 25 of the zaid Act, only the existence of
one of the conditions set out in the said Part B
could lawfully justify the serving of a notice under
Part D."

Lord Gifford, Q C submitted that the Minister of Finance in seeking to exercise
the statutory power given to him under section 25 of the Banking Act must act in
accordance with the terms and limitations of the statute. He submitted that the
decision the Minister took was flawed, it was illegal: it exceeded the terms of the power
which authorised the making of the decision. The Minister's assumption of temporary
management was illegal, unlawful and in breach of the rules of natural justice. The
immediacy of the act of taking temporary management following the service of the
notice was in breach of the audi alteram partem rule. |t did not give the bank the
opportunity to be heard.

Central to the determination of the issues in these appeals is the construction of
section 25 of the Banking Act. Before | embark on an analysis of this section it is
incumbent on me to state that Forte, JA. and Harrison, J.A. (Ag.) have in their
judgments detailed the ownership structure of the Century Financial Entities and the
historical developments in relation to them leading up to the events of the 10th July,

1996, | accept the accuracy of their recording and the validity of their findings, it is

therefore unnecessary for me to indulge in repetition. Suffice it to say that Mrs. Audrey



44

Anderson, the Deputy Governor of the Bank of Jamaica whose direct responsibility was
to supervise the Century Financial Entities, in her affidavit records the course of
dealings the Bank of Jamaica had with the Century Financial Entities and gives a lucid
overview of the regressive trend of the Century Financial Entities and of information
given to the Minister and consultations with him . This ended with a determination to
advise on the take over by way of assuming temporary management consequent on
the cessation of liquidity support of the Century Financial Entities by the Central Bank
and the state of insolvency of these entities.

Section 25 (1) has three segments which may be conjunctive or disjunctive as
circumstances may dictate; thus:

The Minister after consuitation with the Supervisor
may in relation to a bank -

(a) which is (unable to meet its obligations) or

(b) which appears likely to become (unable to
meet its obligations) or

(c) which the Minister has reasonable cause
to believe that any of the conditions
specified in Parts A and B of the second
schedule exists,
take such steps as he considers best caiculated to

serve the public interest in accordance with this
section.

The Minister may therefore act under (a) or (b) or (c) above or he may combine (a) and
(b) above and act as he considers best in the public interest.

Thus, in this case there was irrefutable evidence that the Century Financial
Entities were insolvent. The Bank of Jamaica had withdrawn liquidity support and the

entities were indebted to the Central Bank in excess of three billion dollars ($3b). The

Minister therefore was entitled to act under sub-paragraph (a) above and take such
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steps as he considers best calculated to serve the public interest in accordance with
this section (25). The steps he opted to take are provided for in section 25(3)(c); he
assumed temporary management of the Bank in accordance with Part D of the

Schedule.

The Minister is not limited by section 25(1) in the steps he can take in the public
interest. The effect of the wording of the section is to give the Minister wide powers to
act in the best interest of the public. Under Parts C, D and E steps are indicated that
the Minister may take in given conditions. The fact that he elects to take a step
provided in Part D of the schedule does not mean that the condition for the exercise of
that step must exist under Part B of the schedule.

lord Gifford, Q C contended that it is “self evident from the language of section
25(3) that only Part B conditions are relevant to a decision to assume temporary
management.” For reasons above stated [ do not agree with this submission. However
an examination of the affidavit of the Supervisor reveals that the Minister had been
informed of the bank engaging in “unsafe or unsound practice in conducting the
business of the bank” (Part B 1(a)): and that the bank had "given false statements
concerning the affairs of the bank.”

With the wealth of evidence available the Minister wrote to Mr. Donovan
Crawford, Chief Executive Officer of the Century Financial Entities on 10th July, 1996
informing him gratuitously of the “rationale which has determined this final course of
action.”

The Minister said inter alia:

“You should note firstly that the foremost
consideration is that of the protection of the depositors

of the Century Financial Entities as weil as serving the
public interest.”
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The assumption of temporary management was strongly influenced by the following:

“a) The current position of massive insolvency of the
three entities. Recent preliminary examination
findings have indicated further significant deterioration
in the financial and operational condition of the entities
to a combined capital deficit exceeding J$3 billion,
since the confirmed insolvency position in excess of
J$1 billion at June 1985."

Lord Gifford conceded that without the Bank of Jamaica support the Century
Financial Entities were insolvent. The entities being insolvent, the Minister was
obliged to act in the interest of the depositors. The assumption of temporary
management was the preferred course. [t afforded an opportunity for an examination
of the affairs of the entities before a decision was taken as to the ultimate resolution of
the problems.

There now must be considered whether the manner in which temporary
management was assumed was done in accordance with Law.

The appellants argued that notice in Part D at paragraph 1 of the Second
Schedule means prior notice. In the Act where prior notice is considered desirable
provision is made for such notice to be given and for the aggrieved person to be
heard. Under section 12(5) of the Act opportunity to be heard is given where the
Minister revokes a company's approval to use the word "bank” after its name. in Part
E of the Second Schedule paragraph 1 requires the Minister to give the bank notice in
writing of his intention to suspend or revoke a licence. The bank has thirty days to
make written representations. Before issuing a cease and desist order under Part C of
the Second Schedule paragraph 1 the Minister is required to serve on the bank notice

specifying a date not earlier than thirty days nor later than sixty days and a place when

a hearing will be held. it is instructive to observe that paragraph 5 provides:
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“5. Where in relation to any bank -

(@) a notice has been served pursuant to
paragraph 1; and

(b) at any time prior to the holding of a
hearing in accordance with that paragraph,
the Minister is satisfied that the situation
giving rise to the notice is likely to endanger
the financial position of the bank or the
interests of its customers

the_Minister may forthwith serve on that bank and
on any person named in such notice, a temporary
cease and desist order which shall take effect as
from the date of such service.” [Emphasis added]

The words of paragraph 1 of Part D of the Second Schedule are clear and
unambiguous. The notice required may be one which takes effect immediately. The
legislature recognised that when the Minister is made aware that a bank is insolvent he
has to act speedily in the interest of depositors. He is empowered to serve a notice
with immediate effect. In the case of a cease and desist notice a temporary cease and
desist order is predicated on the likelihood of danger to the financial position of the
bank or the interests of the customers. In the case of insolvency it would be an
abdication of responsibility for the Minister to give prolonged notice of an intention to
assume temporary management. It would mean that the Minister would be giving his
approval to the continued operation of an institution that he knew was insolvent,
thereby giving some assurance to its customers that it was safe for them to continue to
do business as usual in that institution. At the same time, as word of the notice spread,
there would be a run on the bank with likely civil disturbance or even death as anxious
depositors sought in vain to salvage or secure their hard earned investments.

In Halsbury's Laws of England (4th Edition) Volume 44 at paragraph 357 the

learned author states that where “words of the statute are clear and unambiguous they
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themselves indicate what must be taken to have been the intention of parfiament and
there is no need to ook elsewhere to discover their intentiqn or meaning”.

Where a temporary cease and desist order is seﬁfed the bank or the person
served may within ten days after the date of service apply to a judge of the Supreme
Court 1o set aside, limit, or suspend the operation or enforgement of such order. Thus
the Act preserves the right of the aggrieved party to be hgard in opposition, albeit, ex

post facto. The scheme of the legislation is special to meet the requirements of the

financial sector in a society where the stability of the financial entities is of paramount
importance to the economic viability of the country. I

A bank served with a notice under paragraph 1 011: Part D may within ten days
after the service of the notice, appeal to the Court of Appéai and that court may make
such order as it thinks fit. Thus by paragraph 2(1) the right of the bank to be heard is
preserved. By paragraph 2(2) the Court of Appeal may, on sufficient cause being
shown, extend the period referred to in sub-paragraph (1). This is a significant
provision of the Act. Whereas the party aggrieved by a cease and desist Order has
recourse to the Supreme Court, a temporary management prder gives this party access
to the highest court in the land as of right and the court i§ given original jurisdiction to

extend time and to make such order as it thinks fit. The Bank may thus challenge the

action of the Minister and seek any redress it could haye before any court for any

breach complained of or harm suffered.

A paradox is thus created by paragraph 1(4) and p%ragraph 2 of Part D.

1. Under paragraph 1 (4) on the assumption oﬁ temporary management the
Minister takes over full and exclusive powers of managgu}gent and control of the bank
with power ‘

{a) to continue, or discontinue its operatitns;

|
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(b) to initiate, defend and conduct in the name of the
bank any action or proceedings to which the bank may
be a party.

The Minister thus assumes the persona of the bank.

2. The Board of Directors is afforded special status, as the Bank, to
challenge the Minister's action within 10 days or such extended time as the Court of
Appeal may allow.

This paradoxical situation cannot be allowed to continue indefinitely hence the
legislature requires that rights must be pursued with expedition. The failure of the
directors to challenge the Minister determined their rights. The Minister then complied
with sub-paragraph (5) of paragraph 1 of Part D and had full and exclusive powers of
management vested in him by the court.

Sub-paragraph (3) of paragraph 2 of Part D empowers the Minister to apply to
the Court for an order staying:

(@) The commencement or continuance of any

proceedings by or against the bank, for such period as

the court thinks fit.
With full and exclusive powers of management vested in the Minister the Board of
Directors of the Century Financial Entities were stripped of their powers and rendered
inoperative; they therefore were functus officio and their purported meeting and the
passage of resolutions were meaningless. They had no locus standi to initiate in the
name of the Entities any action.

Wolfe, C.J. in striking out the action against the 2nd and 3rd defendants held
that the vesting order “has the effect of suspending all the powers of the Board of

Directors and vesting them in the 1st named defendant. For all intents and purposes

the Board no longer exists. It is bereft of power.”
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[
The accuracy of the Learned Chief Justice's findi;ngs is underscored by Part D

paragraph 3(a) which provides:

3. Where the Minister has served notice on a
bank under paragraph 1, he shall, within sixty days
from the date specified in such notice or within such
longer period as a Judge or the Supreme Court may
allow -

a) restore the bank to its board of directors or
owners as the case may be;". [Emphasis supplied]

in striking out the writs against Dr. Omar Davies the Learned Chief Justice said:

“... | hold that full and exclusive powers of
management having been vested in the first named
defendant by the Court, the company cannot purport
o act on its own without the prior approval of the first
named defendant.

The order effectively suspends the powers which were
hitherto exercisable by the Directors of, the company.
Whilst the order is in force, the Directors cease to be
operative. Were it otherwise, the results would be
chaotic.

The attempt to sue Dr. Omar Davies'in his private
capacity is a blatant attempt to circumvent the Order
of the Court. As a private citizen, Omar Davies has
done nothing vis-a-vis the company. Allithe acts done
by him are acts done pursuant to the Order of the
Court vesting full and exclusive| powers of
management in him as the Minister of Finance and
therefore, a servant of the Crown. To attempt to sue
him in his private capacity is o deny him:the protection
afforded him by virtue of the Crown Proceedings Act.”

The Minister in assuming temporary management had acted intra vires. Ellis J
likewise in dismissing the summons to strike out the action in Suit C.L. 1996/C330

found that the Minister had acted infra vires.

| consequently dismiss the appeals and order ]jthat costs be paid by the

appellants as detailed by Forte, J.A.
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HARRI A (Aa.):

In these consolidated appeals, the qpp%allon’fs, Century National
Merchant Bank Limited {in suit no. C.L 1996/C348), Century National Bank
Limited (in suit no. C.L. 1996/367), and Century National Building Society {in suit
no. C.L. 1996/C366 appeal against the judgments of Wolfe, C.J., both delivered
oh the 28th day of November, 1996, and the appellar‘tﬂ, CNB Holdings Limited (in
suit no. C.L. 1996/C330) appeals against the judgmenit of Eliis, J. delivered on the
6th day of February, 1997.

Thé second and third defendants in suits nos.IC.L. 1996/C366, C367 and
C368 by summonses dated 23.10.93 applied that 1‘hea|l said actions be struck out
on the grounds that the said actions were filed wi:‘rhou’r the authority of the
respective plaintiffs and that each was an abuse of the process of the court.
Wolfe, C.J. struck out the said actions for reasons ihaﬂ the order of the Minister of
Finance made on 10th July, 1996, vested full and exclusive powers of
management of the plaintiff entities in the “1st ond 2nd defendants”,
suspending all powers of the relevant boards of dir?cfors and vesting them in
the first defendant, that the plaintiff entities should Efirsf seek to chalienge the
constitutionality of the order of the said Minister and are in contempt of court,
not having first sought the authority of the court o pring the said actions, and
that the said entities had the right of appeal to the éCour’r of Appeal within ten

days of the service of the nofice of such temporary management,
I



52

The first defendant in suit no. C.L. 1996/C330 by summons dated 28.1.97
applied that the proceedings be struck out on the ground that the temporary
manager had no authority to bring an action in the name of the bank without its
authority. Ellis, J. dismissed the summons for the reason that the said act of the
Minister on 10th July, 1996 was lawful in that the notice and assumption of
management were in accordance with the statutory provisions.

Consequently, these consolidated appeals are now heard.

The material grounds of appeal are, inter alia:

“That Wolfe, C.J. was wrong in law, in hot holding:”

(1) that the  assumption of temporary
management by the Minister and the appointment
of his agent Richard Downer on the 10th day of July,
1996, were unlawful and invalid and consequently all
the defendants were liable in damages for tfrespass,
conversion and unlawful interference with the
business and affairs of the plaintiff,

(2) that the order made on the 5th day of
September, 1996, by Om, J., confirming the said
temporary management powers, did not suspend all
the powers of the board of directors, was improperly
obtained, invalid and ought fo be set aside,

{3) that the board of directors of each plaintiff
enfity by each resolution passed on the 18th day of
October, 1996, had the authority and residual powers
to perform functions other than management,
namely, to institute proceedings in the name of and
in the interest of the plaintiff entity, as it had done, to
challenge the legality of the defendants' conduct
and to claim for losses occasioned by such unlawful
conduct,

{4) that the said boards of directors may act
without the prior approval of the said first defendant -
temporary manager - and are not in contempt of
court in doing so,
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(5) that the said first defendant being a public
officer exercising statutory powers may be suved in his
private capacity for unlawful acts in breach of such
powers and enjoys no pretectien under the Crown
Proceedings Act therefor,

“and that Ellis, J., in Civil Appeal no. 20/97 (suit no.
1996/C330) was wrong in law, in holding.”

(6) that the plaintiff bank had authorised the
institution of the said action,

{7) that the Minister of Finance and Planning had
properly observed the provisions of the Banking Act
and properly construed paragraph 1(1) of Part D of
the Second Schedule of the Banking Act, and the
common law principle of audi alteram partem, that
no prior nofice was required giving the plaintiff bank
sufficient time to make representations or exercise its
right of appeal to the Court of Appeal before the
said Minister assumed temporary management, and,

(8) that the said Act did permit “quick action” 1o
be taken without prior nofice by the said Minister,
who did not have regard to the provisions of Part B of
the sald Second Schedule ond that on a true
construction of section 25 of the said Act "oniy the
existence of one of the conditions set out in the said
part B could lawfully justify the serving of a notice
under Part D."

The facts relevant to the these matters are as stated hereunder: The
plaintiffs, Century National Bank Limited formed in 1986 and governed by the
Banking Act, Cenfury National Merchant Bank Limited formed in 1990 and
governed by the Financial Institutions Act, 1992, and Century National Building
Society formed in 1992 and governed by the Bank of Jamaica (Building

Societies) Regulations, 1995, [hereinafter referred to as the “Century Financial

Enfities" or “CFEs"], are subsidiaries of CNB Holdings Limited, fifty-four per cent
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(54%) ownership of which is associated with Donovan Earl Crawford, Of the fifty-
four per cent, he owns fourteen per cent (14%) directly, fifteen per cent {15%)
through his wholly-owned company Regardiess Limited and twenty-five per cent
(25%) jointly with his rmother Mrs, Alma Crc:wfcrd.% The sdid company, CNB
Holdings Limited owns the CFEs, in the proportions:

(@)  Century National Bank Limited - 80%

(b)  Century National Building Society -100%

(c) Century National Merchant Bank -100%.

The Bank of Jamaica (“the Central Bank”), as supervisor of financial
institutions under the Banking Act, supervised the CFEs from thelr inception. Mrs.
Audrey Anderson, Deputy Governor and Deputy Supervisor of Banks, of the
Central Bank was involved in the inspection and supervision of the CFEs, among
other commercial institutions, during the period 1989 onwards.

On the basis of an interim examination report of the Central Bank dated
the 10th day of February, 1993, with respect to Century National Bank Limited
and Century National Merchant Bank Limited, the Minister of Finance and
Planning, “in early 1993”, met with the Century Nationat Board and on the 19th
day of February, 1993, he commissioned o special inspection 6f the said two
entities by external auditors, Coopers & Lybrand, who subsequently made a
report to the Minister.

The Central Bank's report of the 10th February, 1993, identified problems
of the said CFEs, of:

(1) poor asset quality,
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(2) insufficiency of management resources,
{3) imprudent and ill-advised credit management
practices,

(4) severe liquidity problems,
(5) inadequate infernal contraols,
(6) inadequate capitalization,
(7} poor quality of earnings,
{8) breaches of statute, and
(?) insider abuse and self dealing.
The Coopers & Lybrand report identified problems of:
{1} lack of liquid resources,
(2) questionable loan portfolio quality {(namely,
high level of doubtful foans, excessive uncollected
interest amrears and understated loan provisioning),
{3) imprudent credit practices {nameily,
inadequate  loan  reviews, restructuring and

- consolidation of problem/defauit loans to create an
“avergreen" effect),

{(4) overstated capital,
(5) overstated earnings,

{(6) inadeqguate strength and depth of senior
management and board membership, and

(7) imprudent management practices (namely,
including self-dedling, non-arms’ length dealings with

insiders, and credits granted in excess of statutory
fimits).

After discussions between the Minister, the Central Bank and Century National

Bank Limited, the latter's Board of Directors “signed a Board Undertaking dated
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March 10, 1993, by which the direciors jointly and severally committed to
implement various remedial measures”, as stated in paragraph 11 of the
affidavit of Audrey Anderson dated 13.3.97. This undertaking was given:

“ o the Minister of Finance and Planning and the
Bank of Jamaica (hereinafter together or separately
as the context required called ‘the supervisory
authorities')."”

and continuing, recited:
“WHEREAS

1. The supervisory authorities are concerned
about certain aspects of the bank's management
and operations including but not limited fo the lack
of adherence to sound credit policies, the absence
of adequate infernal audit operations and a shortage
of sufficiently capable and experienced managerial
staff;

2. The supervisory authorities are concerned
about the possibility that the bank may not be able
to meet its obligations;

3. The Minister has indicated that he has
reasonable cause to believe that certain conditions
specified in Part B of the Second Schedule of the
Banking Act 1992 exist; and

4, The Board is desirous of taking such corrective
action ..to meet the concerns of the supervisory
authorities and to operate the bank in a safe and
sound manner and ...1o take all action ..to achieve
and sustain this;

NOW, THEREFORE ...the Board UNDERTAKES to comply
strictly with and promote the policies and practices
referred to above ...deemed to be in the interest of
the depositors of the bank, namely ..."
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There then followed extensive directions o be implemented by the
board, namely, the appointment of a consultant, and his role, prohibitions
against payment of cash dividends, dealing with assets concerning connected
persons, credit facilities, restrictions on its lending and collection practices,
programmes to reguiarize its interest accrual practice and adequacy of security
for credit, the upgrading of managerial staff, and the cormection of any
impairment of capital, if necessary. The undertaking ended with the recital:

«18. This undertaking shall subsist for a pefiod at the
end of which, based on a review to be conducied
within twelve months of the date hereof, which will
include a report by the consultant and by other
report which the Minister claims appropriate, the
Minister concludes that the undertaking is no longer
required.”

in addition to this undertaking, Donovan Crawford proposed that Century
National Bank would dispose of cerfain parcels of redl estate, shares in the
Jamaica Grande Limited, a north coast hotel, and inject capital into the said
bank and its holding company.

The Ceniral Bank in 1993 placed Century National Bank and Century
National Building Society on & swatch list” which was *...a list of institutions which
are in financial difficulty...” Audrey Anderson, in her said affidavit, states that the

said entities so remained:

n _until the assumption of femporary management in
1996 ..."

Both the Central Bank and the CFEs' management were engaged in
continuing dialogue for the period of years 1993 to 1995. The problems

confinued. The Central Bank, in compliance with its statutory duty, inspected
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and filed a report in March 1995 in respect of Century National Bank, revealing
an inadequate capital base and asset quality, pobr management, losses in
earnings and deficient liquidity. Its overdraft with the Ceniral Bank then was
$586,000,000.

in June 1995 the Minister met with represen’rd’fi\./;es of the Centra!l Bank and
Century National Bank. Discussions were held and fhe latter was requested to
remedy its situation as complained of by the Centrc#l Bank. The records show
that the Minister was present at severa! such meeﬁr?gs on the 11th, 14th, 15th
and 16th days of July, 1995. The Minister engaged ﬂ*!e firm of Price Waterhouse
Jamaica to:

".in conjunction with BOJ (the Cenjral Bank) to
assess the CFEs’ loan loss provisions and the value of

ELal

certain assets on the books of the CFEs...
In October 1995 the report submitted revealed|that:
(@)  “CNB’s loans were overstated by $333 million...

(b) “..assets of Century National Bujlding Society
were overstated by $310 million...

(c) “.and assets of Century National Merchant
Bank were overstated by $69 million..." .

In November 1995 the Central Bank proposed a plan to the Minister for
the restructuring of the CFEs.

This proposal included a "Good Bank ?od Bank Plan”, which
contemplated the transfer of performing assets to the “"Good Bank” entity and
non-performing assets fo the “Bad Bank” entity of the Century National Bank,

and the conversion of the said overdraft to a "“form of equity” to be held by the
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Government agency, the National Investment Bclﬁk of Jamaica. A further
aspect of the proposal was that Government, 1hr¢>ugh one of its agencies,
would have full ownership of the entities, o new senior management team
would be installed and the Government’s investmeml would be repaid affer the
said entity was rendered once more functionally victb'e.

By the 3ist day of October, 1995, the plan had not yet been

implemented. The overdraft of the Century Notiond‘! Bank at the Central Bank

was then $3,600,000,000.
In March 1996, Century National Bank Holdi}\gs Limited retained Price

Waterhouse Canada to develop a restructuring 1‘ lan for the CFEs. As <

consequence Price Waterhouse Canada proposed @ plan similar to the *"Good
Bank Bad Bank Plan” previously suggested by the Central Bank, and referred to:

" the need for significant upgrading  of
management and information systems, as well as for
rationalisation of operations and grougt assets with a
view to realsing cash and reduclhg operating
expenses.”

The Central Bank, in principle, supported 1‘thrice Waterhouse Canada

proposal, subject to its eartier requirements, includiﬁi the appointment of a new
senior management feam with a new qualified Chief Executive Officer, except

that:

“Mr. Crawford, the Chairman and CEO, could remain
only as non-executive titular Board Chairman, with ho
management  responsibiliies  or  quthority and
exercising no controlling vote on the Baard.”

The said affidavit of Audrey Anderson, paragraph 27,/ so states.
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The Minister had numerous meetings, and %xfensive comrespondence
passed between himself, “representatives of the CFEs éond the BOJ in an effort to
facilitate implementation of the proposed resiructurin%; of the CFEs.”

On the 27th day of June, 1996, the Century Nﬁ?:ﬁional Bank overdraft was
$4,774,000,000 and by the 10th day of July, 1996, it wcj:s $5.130,000,000.

The annual Central Bank report on the exqmibaﬁon of Century National

Bank for the period 23rd day of March, 1995 to thie 30th day of April, 1996,

indicated:

"a. Capital - CNB's capital bas completely
eroded. Impaired capital base was a negative
$3.276 billion. :

c. Assels - Only 30% of total assets Were income-
eaming ..with non-performing loans totalling $2.594
bilion or 84.6% of total loans ..accrued interest
receivable of $522.2 million had been taken to the
profit and loss account and would | have, to be
reversed ... Insider abuse was a major source of
infraction of the Bank's governing statyte, and loans
to related companies and connec’reg parties were
$1.85 billion, or 51.5% of total credits.

c. Management - CNB management  was
reporfed to be grossly incompetent %d unable to
efficiently manage ils resources and guide the
institution on a sound and proﬁ‘rableg basis to the
benefit of shareholders and, mor% importantly,
depositors. :

d. Earnings - A net operating loss of $1.225 billion
had been experienced over the 10 month period
ending April 30, 1996 ...bringing accumulated losses
to $2.39 billion. '

e, Liquidity - The Bank was experiencing a chronic
liquidity problem. The income derived from total
earnings was insufficient fo finance| the level of
liabilities incured.” ‘
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In her said affidavit, at paragraph 34, Audrey Alnderson said:

“For the reasons described above, | and in the
historical context set out, the Bank| of Jamdica
recommended in early July 1996 to the Minister that
he assume temporary management of the CFEs.”

On the 10th day of July, 1996, the Minister served on each of the CFEs, a
notice that he infended to assume temporary management of the said entity at
3:00 p.m. that day; he handed three copies of the said notice to Mr. Balmain
Brown, one of the directors of Century National Bank, and who along with
another director, Mr. Caple Williams, Mr. D. Lottibeaddiere, the Governor of the

Cenfral Bank and others, had been summoned fo o meeting af the Minisiry of

Finance at 3:00 p.m.

The noftice to the said bank read:

"Notice pursuant to paragraph 1({1) oijParf D of the
Second Schedule to the Banking Act 1992

To: Century Nafional Bank Limited
14-16 Port Royal Street
Kingston

Attention: Mr. Donovan Crawford
Chief Executive Officer

In pursuance of the powers conferred on me
by Schedule fo the Banking Act 1992, | hereby serve
nofice of my intention o assume the temporary
management of Century National Bank Limited with
effect from 3:00 p.m. on July 10, 1996.

Omar Davies
Minister of Finance %. Planning

Received by...
Date: 10/7/96."
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Notfices o the other two entities were similarly worded except that, in

respect of Century National Merchant Bank and Trust Company Limited, the
|

'

relevant statutory authority for the exercise of the pcﬁwer was “section 25(3)(c)

and paragraph 1{1) of Part D of the Second Scheduleéto the Financial Institutions
Act”, and in respect of Century National Building !z?ocieiy, reference was to
“Regulation é4(d) and paragraph 1(1) of Part B of fhei Schedule to the Jamaica
(Building Societies) Regulations, 1995."

Mr. Richard Downer of Price Waterhouse, m’ Jamaica, and who was
appoinfed temporary manager by the Minister, weni to the head office of the
CFEs at approximately 4:00 p.m., with assistance, cmc%! took over control posting
copies of the Minister's notice of assumption of Tempiorary management on ali
enfrance doors. Similar operations  of qssumpﬁoin of management were
effected on other branches of the CFEs throughout 1hL=: island.

Lotd Gifford for the appellants submiited ' that the Minister acted
unlawfully in assuming temporary management of 1‘jhe CFEs in that he did not
follow the statutory requirements of section 25 of ’rhechnking Act, in that he did

not consult with the BOJ, and did not revedc! in hi_s'c “rationale” letter that he

acted under the conditions existing under Part B of Irhe Second Schedule; that

the state of insolvency he relied on is not a condiﬁ;on of Part B; that the CFEs
were not insolvent until the 10th day of July, 1996, gwhen the BOJ withdrew its
liquidity support and it was unlawful to allow an insoI\E/ent entity to continue, and
acting in the public interest should have quuidcied&i’r instead; that the Minister

L
'
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had no intention to manage but to close down the bank; that no valid hotice
was given by the Minister because notice under e Act means prior notice
allowing time to the person affected to make réfpresen’rcﬁons against the
notice; alternatively, the Minister was in breach of hiﬁ% common law duly to act
fairly by simultaneously giving notice and Gssuming‘iemporc:ry management;

that the Minister may be sued in his personal capgacity for his unlawful act,

enjoying no protection under the Crown Proceedings Act - M. vs. The Home

Office [1994] 1 A.C. 377; that their resolution passed o.w the 18th day of October,
1996, entitled the board of directors of the Century Nationat Bank to challenge
the unlawful action of the Minister as it could have chlbllenged the appointment
of a receiver - Windsor Refrigerator Co. Ltd. vs. Branch iNominees [1961] 1 Ch 375;
that the said directors were entitled to be represenfe%d when Orr, J. confirmed
the Minister's action which being initially ulira vires \%/c:s not validated ex post
facto and the order of Orr, J. is itself invalid. His subnlissions applied to each of
the CFEs. Counsel relied, infer alia, on In Re B. Johnhson (Co.) Lid, [1955] 1 Ch.
634, Judicial Review of Adminisirative Action by DeSmith, Woolf and Jowell, 5th

Edition, Ridge vs. Baldwin [1964] A.C. 40, Durayappah vs. Fernando [1967] 2 A.C.

337, R. vs. Secrefary of Stale, ex parle Fayed et al |[1997] 1 All ER. 228. He
concluded that the appellants had an arguable cos'p and the appeals should

be allowed.
Mr. Hylton for the second and third respo;nden’rs in suits nos. C.L
1996/C366, C367 and C368 and the respondent in suit no. C.L. 1994/C330

argued that the Banking Act, the Financial Insﬁ?u’ri&:ns Act and the Bank of
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i
Jamaica (Building Societies) Regulations, 1995, gibvem the assumption of
temporary management in respect of the CFEs and ih particular section 25 and
the Second Schedule to the Banking Act as it relates to the Century National
Bank (the Bank) and provide several bases for such qc’rion by the Minister; firstly,
that the Bank “is or appears likely to become unable to meef its obligations” -
actual or apprehended insolvency - section 25(1), in/that its liabilities exceeded
its assefs, it was unable to pay its debfs, and its u;nderioking of March 1993
confirms this inability, in spite of the liquidity support <%>f the BOJ; that the Minister
did consult with the BOJ and had the power to so o%:t despite the insolvency of
the bank: that the heading of section 25 "Regu!o’rior';s against unsafe practices”
compares with the condition in Part B "...is engaginp or is about fo engage in
unsafe and unsound practice” which permits the Mihisfer to assume temporary
management and contempiates such action wh%n the practice resulls in
insolvency; secondly, that the Bank was “engaging E{F ...an unsafe and unsound
practice”, in its management systems and opero’rio}qs which were pointed out
by the BOJ and which the Bank promised to c:orrect{ and gave the undertaking
of the 10th day of March, 1993, acknowledging a |ack of management in "a
safe and sound manner”, which along with the First ﬂrade fransaction resulted in
risk of loss to its depositors, see The Greene Counf}l Bank vs. Federal Deposit
Insurance Corp. 92 F. 3d 433 (8th Cir. 1996}; thirdly, j’fhc:f the Bank contravened
the Banking and BOJ Acts, and directions by the Miinis’rer, a condition of Part B,
namely, exceeding its deposit limit and credit fociiliiy in relation to its capital
base; fourthly, that the bank made false sicfemelrn’rs, namely, in respect of

i
1
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purchases in Jamaica Grande Limited, the Shelitox tribnsocﬂon and the loan to
purchase property from the Merchant Bank; that the ?Po’rice by the Minister does
not mean “prior” hofice because the statute so sto’resiwhen it means it, e.g. Parts
C and E of the Second Schedule; that the legislature contemplated that the
Minister needed to act urgently in some cases c}md individual's rights are
protected ex post facto by the right of appeal; he relied, inter alia, on Judicial
Review of Administrative Action by DeSmith, Woolf gnd Joweli Sth Edifion, Paul
Wallis Furnell vs. Whangarel High School [1973] A.C. 360, R. v. Birmingham City
Council, ex parie Ferrero Ltd. [1993] 1 All E.R. 530, Clough v. Supt. Greyson ef al
S.C.C.A. 24/88: that even if the appellants have an arguable case, that is no
basis to allow the appeal because the temporary rmanager has the power 1o
authorise the institution of suits or otherwise.

Miss Paimer, supplementing Mr. Hylton's submission, stated that summary
action will be justifiable where there is an urgent [need to protect people's
interest, demonstrated that the authorities cited by the appellants do not
support their contention that “notfice” means prior rotice and concluded that
faimess was observed by the remedy of appeal.

Mr. Campbell for the respondent argued 1hct’r “unauthorised acts by
government officers may be the subject of actions cgqinst them in their personal
...capacity”, obliquely conceding that the Minister rhay be sued in his persondl|
capacity, with which | agree; that the complaints of the appeliants sound in

public law and therefore they should not have proceeded by ordinary action
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for declardfion and injunction. He refied, inter clio,fon O'Rellly vs. Mackman
[1983] 2 A.C. 237 and M. vs. Home Office (suprd).
The Banking Act which came into existence in December 1992, in section
29 designates the Bank of Jamaica (the Central Bonk) supervisor of banks. The
section further obliges the Central Bank [see subsection (2)] to:

“(a) compile such statistics relating| to banking
practice in Jamaica as the Minister may require; and
maintain a general review of banking practice in
Jamaica;

(b) examine and report to the Mihister on the

several returns delivered to him pursugnt to section
16;

{c) at least once in each year exdmine in such
manner as it thinks necessary the affairsjor business of
every bank canrying on business in Jamaica ...for the
purpose of being satisfied that the provisions of this
Act are being complied with and that H:'ne bank is in a
sound financial position, and report fo the Minister the
results of e such exgmination;

(f) submit to the Minister--

] an annhug! report ...and

(i} at any time, a report relating to the
condition of any bank examined;by i,

and any such report may ontain  such
recommendations as the Bank of Jamgica considers
necessary or desirable to comrect any nfE\ctIpracﬁces or
deficiencies discovered in the execution of its duties.”
[Emphasis added]

Section 16 of the Act requires every bank to deliver to the Ceniral Bank,

monthly, a statement of assets and liabilities and returns of other information,
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and, annually, a return of the bank’s earnings, exbenses, debts, and, other
returns and information “as the Minister may require.”

The Minister is accordingly responsible to ensure that the financial
institulions maintain a viable healthy existence in the interest of the public and
for the protection of depositors and avoid unlawful or undesirable activities.
Section 25 empowers the Minister:

“after consultation with the supervisor .. [’ro) take such

steps as he considers best calculated: to serVe the
public interest in accordance with this sechon

{a} «_in relation to a bank which s or appedars
fikely to be unable to meet its obligations or"

(b) “in relation to which the Minister has
reasonable cause to believe that any of ihe
conditions specified in Parts A and B of the Second
Schedule exists...” [Emphasis added]
The precursor to this Act was the Banking Law, 1960, section 21 of which

reads:

“21--(1) The Minister may in relation to a bank
which is or appears likely to become uncble to meet
its obligations take such steps as he conmders best
calculated to serve the interest of the commumty
Subsection {1) permitted the Minister fo require the manager of any bank
"o supply ..such information relating to the financial position of the bank.”

Failing to do so or supplying false information attracted a criminal sanction of

summary prosecution; the Minister had no power to take any other "steps”.
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The cutrent section 25(1) authorises the Minister in circumstances where
the bank “is or appears likely o be unable to meet its obligations™ in an

expansion of his powers, 10!

“.take such steps ...in gccordance with this section.”
[Emphasis added]

Numerous steps are recited in the éc:id section.

Part A conditions listed in the Second Schedule entitle the Minister to take
the steps recited in subsection (2), namely, (a) requiing an undertaking or (o)
giving directions. Part B conditions permit the Minister, under subsection {3), fo:

“{a) take action in accordance with subsection
2{a) or (b);

{b) issue a cease and desist order in accordance
with Part C of the Second Schedule;

{c) assume the temporary management of the
bank in accordance with Part D of that Schedule;

(d) suspend or revoke the bank's licence in
accordance with Part E of that Schedule;

(e) present to the Court a petition for the winding
up of the bank or an application regarding
reconstruction of the bank.”

The Minister is not comespondingly delimited in circumstances where the
bank “is or appears likely to be unable to meet its obligations.” 1t seems,
therefore, that he may impose any of the sanctions authorised by section 25,
which in subsection {3) permits the Minister to impose the full range of sanctions,

from mere directions to the ultimate sanction of winding up. in order fo give o

functional intelligibility to the interpretation of the section.
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Section 25 appears under the rubric wpART VIll. Regulation against Unsafe
Practices.” A bank which is unable to meet its debts may thereby be regarded
as engaging in an unsafe practice. Unlike marginal notes, headings may be
read as a part of the Act. A bank in such circurnstances, for all practical
purposes, may be viewed as insolvent.

One of the conditions in Part B “requiring action by the Minister under
section 25(3)" is:

“(1} The bank, a director or any person employed
{either as agent or otherwise) in the conduct of the
business of the bank--
(@) is engaging or is about to engage in an
unsafe or unsound practice in conducting the
business of the bank:...”
On this basis, the Minister had the power to assume temporary management
under section 25(3), if he was of the view that the bank was insoivent. If is
inaccurate fo state in argument that, the Minister had no power to temporarily
manage an insolvent bank, is acting unlawfully and, thus obliged to wind it up,
because the statute itself, in recognising the existence of insolvency of the bank
in Part A of the Second Schedule, permits the Minister merely to (a) exiract an
undertaking from the bank “to take ...corrective action” or (b) “give directions.”

The Minister was not unaware of the state of affairs of the CFEs, nor of his
obligations under section 25 The Board Undertaking of the 10th day of March,
1993, was written acknowledgement by the CFEs of their own unsatisfactory

condition and of the Minister's concern with:

(1) « the possibility that the bank may not be
able to meet its obligations.”
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and the Minister’s view that:

(2) “...ne has reasonable cause to believe that

certain conditions specified in Part B of the Second

Schedule of the Banking Act 1992, exist..."
This state of affairs remained unchanged up o the assumption of temporary
management in July 1994 the undertaking still subsisted - the Minister never
concluded that it was "...no longer required.”

The Central Bank inspection report of the 30th day of April, 1996, showed
that the combined excess of liabilities over realisable assets of the CFEs was
$5,356,562. On the 30th day of June, 1996, at the Century National Bank the
excess, by its own in-house unaudited balance sheet, was $2,517,000, at Century
National Building Society it was $346,700,000, but at Century Nationai Merchant
Bank its balance sheet showed assets exceeding liabilities by $34,710,000, even
though its monthly returns, according to Audrey Anderson, had shown “..an
inexorable progression towards insolvency.”

It is instructive to note that in respect of the Century National Building
Society, the Bank of Jamaica (Building Societies) Regulations, 1995, in paragraph
63 reads:

“63. The Minister after consuliation with the
Supervisor may in relation to a society which is or
appears lkely to become unable to meet iis
obligations take such steps ...best calculated fo serve
the public interest in accordance with this Part.”

The Minister is then given the power fo request an undertaking or to give

directions [paragraph é4(a} & (b)] or:
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“{d} assume the temporary management of the
Society in accordance with Part B of the Schedule.”

Paragraph 63 is listed under the heading "Actual and Apprehended
Insolvency.” This is a clear indication that the Minister may assume temporary
ranagement of an insolvent building sociely.

The Minister was in possession of sufficient facts fo indicate that the CFEs
were insolvent. His “rationale" letter, although not a requirement of the statute,
discloses the bases for the Minister's action. This letter dated the 10th day of
July, 1996, was sent to Donovan Crawford and commences:

“Dear Mr. Crawford,

SUSPENSION OF OPERATIONS AND TEMPORARY
MANAGEMENT OF CENTURY NATIONAL BANK LTD
(CNB), CENTURY NATIONAL MERCHANT BANK & TRUST
COMPANY LTD (CNMB), CENTURY NATIONAL BUILDING
SOCIETY (CNBS), COLLECTIVELY REFERRED TO AS
CENTURY FINANCIAL ENTITIES {CFEs)

Pursuant to my assumption of temporary
management of the above institutions on 10 July
1994, in accordance with the powers conferred on
me under the Banking Act, 1992, the Financial
Institutions Act, 1992, and the Bank of Jamaica
Building Societies Regulations, 1995 | feel it is also
necessary for me to provide you with the rationale
which has determined this final course of action.

You should note firstly that the foremost consideration
is that of the protection of the depositors of the CFEs
as well as serving the public interest.

The assumption of temporary management was
strongly influenced by the following:

(a) The current position of massive
insolvency of the three entities. Recent
preliminary  examination  findings  have
indicated further significant deterioration in the
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financial and operational condition of the
entiies 1o a combined capital deficit
exceeding J$3 bilion, since the confirmed
insolvency position in excess of J§1 bilion at
June 1995,

The entities, their depositors and the
wide fihancial system have experienced
significant negative impact, which continues
to worsen at an unacceptably rapid pace.”

| am of the view that this siate of affairs refered to by the Minister
represents the specific state of insoivency and qu_olifies as an “..unsafe and
unsound practice...”, a condition in paragraph (1}{a) of Part B of the Second
Schedule.

Helpful assistance on the definition of "unsafe and unsound practice” is
found in a decision by the United States Court of Appeals - Eight Circuit, in the
case of The Greene County Bank v. Federal Deposit Insurance Corp. ("FDIC")
{supra). In upholding an order of the FDIC (the regulatory body for banks), to
the appellant bank fo cease and desist from certain practices, the court held:

“it is well-settied in this Circuit, however, that an
‘unsafe or unsound practice' exists where the
conduct is ‘deemed contrary to accepted standards
of banking operations which might result in abnormail

LR 1}

risk or loss to a banking institution or shareholder’.
Continuing his letter of the 10th day of July, 1996, the Minister said:

“Specifically, CNB has failed to meet the basic
conditions made known to them by the Supervisory
Authority, viz.

failure to adhere to the 1993 Board
Underiaking signed by the Directors, which
required them to take steps to sirengthen
management, credit adminisiration and loan
collection procedures, inject capital,
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regularise related party lending and all
breaches of statute;...”

The above compildint of the Minister and other failures therein listed can
be construed as "directions issued by the Minister or the Bank of Jamaica
pursuant to this Act” {paragraph {1)(b}{ii} of the said Part B), entitling the Minister
to assume temporary management.

The reference to "“..breaches of statute” is a further condition at
paragraph (1}{b){iv}). Any such breach would justify the Minister's action.

There were several such confraventions of the statutes by the CFEs,
detected by the Ceniral Bank and made the subject of its repors, including that

of March 1995. Some of the examples contained in the said affidavit of Audrey

Anderson are:

(i} the Century Nationa! Bank granted a loan to
one of its directors of $11,118,000 as of the 24th day
of March, 1995, being 2.95% of its capital base,
although the permitted maximum unsecured credit
facilities is 1% - contravening section 13(1){d}{i) of the
Act: and several loans exceeding a statutory
maximum of 20% of its capital base, including loans
to Century National Bank Holdings Limited, its parent
company - {28.4% of its capital base} and to Century
National Development Company, a subsidiary of iis
holding company - {37.1% of its capital base)} in
contravention of section 13(1}{f}{i) of the Act.

(ii) the Century National Merchant Bank, as of
April, 1996 granted credit to Jamaica Grande and to
Century National Bank, in amounts of 401% and 70.9%
of its capital base, although the permissible
maximum is 20% of its capital base in contravention
of section 13(1)(f) of the Financial Institutions Act, and
in addition, made investment in Jamaica Grande
and Transnational Group and acquired real estate,
all being not, '..in the ordinary course of its
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operations...’ in contravention of said section 13{1){a}
of the said Act.

{iii} the Century National Building Sociely granted
credit to Century National Bank, Century National
Merchant Bank, Century National Bank Holdings
Limited, each in amounts far in excess of the
permissible maximum of 5% of its capital base and in
contfravention of section 22(b) of the Building
Societies Regulations; in addition, credit facilities in
excess of it statutory maximum of 20% of its capital
base were granted, in coniravention of section 23, its
“loan loss reserves” were inappropriate and its
accrued inferest was taken to its profit and loss
account - both in contravention of section 56.

On the basis of these contfraventions, the Minister was entitled 1o serve notice of

his intended assumption of temporary management.

Although his said rationale letter does not allude to them, there are
distinctly false statements by the CFEs in relation to their financial operations, for
example, the Jamaica Grande Hotel shares transaction and the “First Trade”
transaction which would satisfy paragraph 1{e} of Part B requiring the Minister to
act, | am not entirely convinced that when the Minister assumed temporary
management he was then aware of the falsity of these statements.

The appellants complain that service of the notice and the assumption of
temporary management on the same day was unlawful under the statute, prior
hotice not having been given, and was in breach of the common law principle
of audi alteram partem.

Part D of the Second Schedule to the Banking Act {which is similar in

wording to comresponding provisions in the Financial Institutions Act and the Bank

of Jamaica {Building Societies) Regulations) reads:
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“1--(1) For the purposes of section 25(3}{c}. the
Minister shall serve on the bank concerned a notice,
announcing his intention of temporarily managing
the bank from such date and time as may be
specified in the nofice.

(3} a copy of the nolice ..shall be sent to the
Regisirar of the Supreme Court and shall be posted in
a conspicuous position at each place of business of
the bank and shall be published in a newspaper
printed and circulated in Jamaica.

2--{1) A bank which is served with a notice under
paragraph 1 may, within ten days after the date of
such service, appeal to the Court of Appeal and that
court may make such order as it thinks fit."”

The statute in Part D does not require that prior notice be given and,
therefore, one should assume from a reading of the statute as a whole that prior
notfice was never intended.

A change of wording, by the draftsman in a siatute, means a change of
intention.

Whenever the legislature intended that prior notice be given, it so states.
In Part C, the cease and desist order, requires notice by the Minister "...specifying
a date not being earlier than thirty nor later than sixty days after the date of
service of the notice...". In Part E, the suspension and revocation of ficence,
requires that before suspension the Minister shall give nofice “..indicating a

period (not less than thirty days) within which the bank may submit ..a

statement of objection.”
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The test is one of faimess to the person who will be affected by such
precipitous action by a public official. At common law, the general rule is that
such an individual who may be affected should be given sufficient prior notice
in order that he may make representations as to why such action should not
take place. This rule may be displaced specifically by the statute or by
necessary implication. The test is satfisfied in some cases where an opporfunity is
given to challenge the impugned action, subsequently.

In the instant case, the CFEs, affected by the simultaneous notice and
assumption of temporary management by the Minister, are not, by the wording
of the statute, entitied to prior notice but are not precluded from pursuing their
chalienge to the said notice. Paragraph 2({1} {Part D) permits them within ten
days of the service of such a notice to appeal to the Court of Appeal. They are
then not in any way resticted from challenging the basis for the Minister's action
and also the validity of the said nofice and in particular to make any
representations they wished. They chose not fo do so.

The procedure under Part D is a comprehensive statutory scheme,
incorporating the unusual and unaccustomed access by an aggrieved party
directly to the Court of Appedal. Itisin essence, by way of originating process, to
challenge the action of the Minister; such a party is in no way deprived by this
process from pursuing ail his objections to the court. The court may, on reguest,
extend the period for him to do so - paragraph 2(2). By its wording and tenor, it

was intended that the procedure under the statute should be followed.
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The right to a fair hearing, a principle of natural justice, in the case of the
administrative act of a public official was firmly accepted in the well-known
case of Ridge vs. Baldwin [1964] A.C. 40.

The authors in Administrative Law, 7th Edition, by Wade & Forsyth at page

519 said:

“Sometimes urgent action may have to be taken on
the ground of public health or safety... In such cases
the normal presumption that a hearing must be given
is rebutted by the circumstances of the case.”

The courls, therefore, do exercise a fair degree of flexibility, in demanding
fairness to the individual. In the case of Lloyd v. McMahon [1987] A.C. 625, relied
on by the appellants in the instant case, Lord Bridge observed, at page 702:

“..the so-calied rules of natural justice are not
engraved on tablets of stone ..what the
requirements of justice demand when any bodly,
domestic, administrative or judicial has to make a
decision which will affect the rights of individuals
depends on the character of the decision-making
pody, the kind of decision it has to make and the
statutory or other framework in which it operates. In
particular, it is well-established that when a statuie
has conferred on .any body the power fo make
decisions affecting individuals, the courts will not only
require the procedure prescribed by the statute fo be
followed, but will readily imply so much and ho more
to be infroduced by way of additional procedural
safeguards as will ensure the attainment of fairness.”

The authors, in Judicial Review of Adminisfrative Action by DeSmith, Woolf

and Jowell, at paragraph 10-012 stated:

“Desirable though it may be o allow a hearing or an
opportunity to make representation, or simply to give
prior notfice, before a decision was taken which
interferes with a person's rights or interest, summary
action may be dalleged to be justifiable when an
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urgent need for protecting the interest of other
persons arises.”

Urgency has been heid to justify the suspension of the manufacture of
toys without giving prior notice where it was viewed as an “emergency holding
operation” for the protection of the public from dangerous toys - R. w.
Birmingham C.C. ex parte Ferrero Lid. [1993] 1 All E.R. 530.

In R. v. Secrefary of State for the Home Depariment, ex parte Doody [1994]
1 A.C. 531, in dllowing the appeal of prisoners who were wrongly denied the
opportunity to make representations to the Secretary of State in relation to the
length of sentence to be served before review, Lord Mustill in the House of Lords
observed, inter alia, at page 560:

“Fairness will very often require that a person who
may be adversely affected by the decision will have
an opportunity to make representations on his own
behalf either before the decision is taken with a view
to producing a favourable result; or after it is taken,
with a view to procuring its modification; or both."”

In Clough v. Supt. Greyson (supra), the Court of Appeal in Jamaica held
that the statutory scheme of the Firearms Act was not a denial of justice and
satisfied the test of fairness although no prior notice was given to the appellant
before his firearm licence was revoked because the opportunity to be heard
was afforded by appedadl to the Minister after the revocation.

The banking industry is an important institution in a country’'s financial and
overdll economic image. Confidence in its operation and its financial strength is

necessary in the interest of the public and in particular its depositors. it is

hecessary that that confidence be preserved and the interests of all be
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protected. The Minister is entrusted with the duly to do so. The Banking Act, the
Financial Institutions Act and the Bank of Jamaica (Building Societies)
Regulations, 1995, as they relate to the CFEs, respectively, each reflect in their
statutory framework, the machinery to ensure that image and protection. The
existence of any semblance of instability or non-viability obliges the Minister
under the relevant statute, provided the relevant circumstances exist, to assume
temporary management as a matter of urgency, without prior notice to the
entity. The CFEs were given ample opportunity to apply to the Court of Appeal,
a court in the higher curial order to the Supreme Court, fo challenge any
aspect of the Minister's action; all remedies in the circumstances were available
to the appellants at that stage. In any event, the CFEs were well acquainted
with the shorfcomings compicined of and documented to them by the
supervisory authorities, and the unaccepliable praciices which were not
corrected. The appellants cannot reasonably complain of a lack of fairness in
the light of their prior knowledge, nor can they have been unaware of the
statutory consequences.

Closely allied to the right to be heard is the individual's right at common
law nhot to be prevented from access to the court in the vindication of his right fo
a remedy when he is affected by the unlawful act of a public official. in the
instant case, the appellants argue that, despite the provisions of the relevant
statutes, they are not precluded from bringing the suits which they did because

of the unlawful act of the Minister.
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Viscount Simonds, in the case of Pyx Granite Co. Ltd. v. Minisfry of Housing
and Local Government et al [1959] 3 All ERR. 346, on the issue of whether the
individual was restricted to the remedy under a particular statute and to no
other, said:

“The question is whether the statutory remedy is the
only remedy and the right of the subject o have
recourse to the courts of law is excluded... It is @
principle not by any means to be whittled down that
the subject's recourse to Her Majesty's courts for the
determination of his rights is not fo be excluded
except by clear words."

Even where the statute soughi to oust the jurisdiction of the court, it was
held that if the order made was contrary to natural justice it was outside the
jurisdiction and therefore subject to judicial examination - Anisminic Lid. v.
Foreign Compensation Commission [1969] 2 A.C. 147.

If, however, the particular machinery employed by the statute provides
to the individual aggrieved a complete and comprehensive process for the full
examination of his complaint, the presumption is that he is required to proceed
by that statutory scheme.

The right of appeal to the Court of Appeal given in paragraph 2(1) of Part
D of the Banking Act (as well as in the corresponding statutes all in relation to the
CFEs), is a summary procedure peculior fo those statutes, designed by the
legislature to effect a quick method of examination of the action of the Minister
as it concerns the banking industry. 1t seeks to bring an early certainty and

finality to the question of the validity of the action of the Minister. A prolonged

process of determination would not be in the interest of such institutions. The
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particular entity is free to pursue ail his remedies. The challenge to the validity of
and the reasons for the noftice, is a challenge to the executive action of a public
official. It is akin to an application for the prerogative orders of certiorari and
prohibition, and within ten days of such executive action. The appellants do not
need to resort to any common law remedies. It seems to me that the true
nature of the appellants’ suits, couched as each is for declarations of unlawful
action, injunctions to restrain, a mandatory order fo return the said premises and
a claim for damages for frespass, conversion, and wrongful interference are in
substance claims in the nature of prerogative orders and damages. This is a
classic example of an application for judicial review obtainable in the United
Kingdom under the 1981 Supreme Court Act and Order 53. There is no paraliel
omnibus procedure in Jamaica statutes.
The said authors in Administrative Law (supra) cbserved at page 726:

“Many statutory schemes contain their own system of

remedies, e.g. by way of appedi to a fribunai or io a

minister. There may then be a choice of alternative

remedies either under the Act or according to the

ordinary law. On the other hand, it may be held that

the statutory scheme impliedly excludes the ordinary

remedies. If its language is clear enough it may
exclude them expressly..."

and at page 727:

« .on the other hand, the question is whether the
statutory remedy is exclusive.

The court's interpretation may be determined by
convenience."”
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and of the approach of the legistature to wrongful official action, stated at page

742:

“A prominent feature of many modern statutes is a

provision which allows judicial review to be sought

only within a short period of time ..and thereafter

bars it completely. These provisions have become

common, particularly in statutes dealing  with

compulsory acquisiion and control of land... Their

primary object is fo make it safe for public money to

be spent ...without the danger that the order ...might

later be invalidated. If the six weeks elapse without

legal proceedings being started, the public authority

can go ahead with its plans in the knowledge that

they cannot be upset subsequently.”

The fone of the Banking Act, and the other relevant statutes envisages a

quick resolution of the issue of the validity of the Minister's action. It provides a
complete scheme for such resolution. Any other process of challenge
necessitating an extension over long periods is inappropriate. The statute could
not have intended thaf the person aggrieved by the action of the Minisier be
free to neglect the statutory obligation to file a challenge within the ten-day
period and resort to the lengthy common law process of action by writ, with its
attendant time delays of appearance, defence, reply and other permitted
procedural steps. Even an application for leave to apply for an order of
certiorari to quash the uniawful order of a public official would be required to be
made promptly "...not later than one month after the date of the proceeding...”
- section 564C of the Judicature (Civil Procedure Code} Act.

The writs were filed in October 1996, in excess of three months after the

Minister assumed temporary management: hearing is still not fixed even for the
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“early” date of June 1997. This is contrary to the spirit of the statute. The
appellants, not having availed themselves of their rights under the statutes
which provided an exclusively peculiar procedure to be heard, are precluded
from proceeding by any other means.

For the above reasons, the suits nos. C.L. 1996/C366, C3467 and C368 were
rightly struck out by the learned Chief Justice.

Paragraph 1{5) of Part D, which is alike corresponding provisions in the
Financial Institutions Act, 1992, and the Bank of Jamaica (Building Societies)
Regulations, 1995, obliges the Minister to “not later than sixty days after he has
assumed temporary management” to apply to the Supreme Court for an order
“vesting in the Minister ...full and exclusive powers of management.” The
Minister is required to present “full particulars of the assets and liabilities of the
bank.” It is my view that the Banking Act contemplates an examination by the
court of the conduct of the affairs of the bank by the Minister in order to
determine whether or not to confirm the Minister's assumption of temporary
management; the appellants do not appear to have any right to be heard at
this stage; they would have already exhausted their rights before the Court of
Appeal under paragraph 2{1).

I am accordingly of the view that the order of Om, J., made on the 5th
day of September, 1994, in confirmation of the temporary management, was
validly made.

In respect of the appeal in suit no. C.L. 1996/C330, from the order of Ellis,

1., it follows that the Minister, having lawfully assumed temporary management
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under the relevant statutes, could lawfully bring the said action in the name of
Century National Bank Limited without any prior permission of the respective
directors. By paragraph 1(4){e) of Part D of the Second Schedule to the Banking
Act, the Minister is permitted to:
“(e) initiate, defend and conduct in the name of
the bank, any action or proceedings to which the
bank may be a party.”
Eliis, J. was, therefore, quite right to dismiss the summons to strike out the
said action.
In view of my conclusions expressed above, it is unnecessary fo reveal my

thoughts in respect of the remaining grounds argued.

t would dismiss the appedails.

FORTE, J.A..

The appeals are dismissed, and the orders of the court below affrmed.
Costs of the consolidated appeals to the respondents to be taxed, if not agreed.
In appeals C.A. 120, 121 and 122/96, the costs must be paid by the members of

the Boards of Directors, personolly.



