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CF APPEAL.
1936.
Rysseon V.
DIRECTOR OF
PoupLic WoORRS.

BRERLOCE
ra, GJ.

THE JAMAICA LAW REFPORTS. [3. I..R.}

Afr. Ailen for Plaintiff argues that in the circwmstances, in view of
the fact that the Superintendent of Public Works had led the plaintiff
to balieve that his elaim would be me: and asked him not to prucjeeil
further until he heard from him and that the defendant delayed

answering plaintift till June 26th, defendant should nct be allowed to

rely on the Statute as a defence.

Mr. Rennie in reply cited Hewlett v. London County Council {72
Justice of the Pence 136}

Tt is in our opinion quite clear that Section 30 of Law 23 of 1931 is
a Statu‘e of Limitation. A Statute emforcing a certain limit of time
for the bringing cf an act'on is properly described as a statute of limita-
tion for the purposes of the defence to tha action. The Public
Authorities Protection Act which is worded no more strongly than this
section has been held to be a Statute of Limitation. Gregory v.
Torquay Corpordtion (1912 1 K.B. 443).

Tt follows that Notice should have been given, but the Magistrate

.should have allowed the defendant to set up the dsfence of the Statute

on such terms as he thought just for example by granting an adjourn-
ment and payment; of costs and should not have refused unconditionally
to allow the defendant to avail himself of the statutory defence, see
Gray v. Gray, reporied Stephens Volume II pags 1215,

Unfortunately the defendant is not debmred from sefting up the
defence of Limitation although his delay in answering plaintift's lefiter
and conduct during the negotiations, probably led o piaintiff not com-
plying with she provis.ons of Section 30, ses Heowlett v. London County
Counsil, 72 Justice of the Peace 135, There is nothing to be gained by
ordering s new trial as no facts are in dispute and we Have all the
materials befere us o enable us to deal with it. Tt is a hard case and
might- well have been settled. The defence is not a mezitorious ona
in the sense that it does not go to the merits of the action, but the
law is clear. The appeal must be allowed. We will se: aside the
Judgment of the Court below dnd enter Judgment for defendant with-
out costs. . )

As to costs of appeal, if appellant applies for costs, we wilt consider

_the matter, otherwise no order as to zosts of appeal.

Appeal wllvwed.

Solicitor for appellant: B. C. O'B. Nation.
Solicitor for respondent: Geo. d. (Tamplell.
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CHAMBERS v, HOPKING,
RRLERS 330,
I (ndloed and Tenani—Trespass—Eviction—Tenancy Agreement in writing—Proviso
Lareetls

. qoe 7Y O Yreaefi—Rent in arrear—Na Common Laie demand—~Renuneiation by
r',’””" of perferniance of ferm of contract—~Re-entry without nolice—Waiver of for-
;‘;'n-'r by condnet—Relicf from forfeiture —The Conveyancing Law (40/108D), =, 16
1t b CAp- #38. 8. 17]. /1" L

Undur an agreewem in writing dated Jan. 18, 1034 G rented land from H
at a quarterly rental. - The tenancy commmenzed on Jun., 1983
- The. agreement with 25 superscded and replaced a fermer agrecment between
¢ aad H's decensed father.

-

. . i '
The agreement reserved the-right to H to so:enter without notive and take
possessicn if the rent was in arresrs, for 30 days, .

(The agreement aleo provided, infer uiiu.'thatqnhuuld.reap and deliver o

‘ H, at & specified price, thebunomas grown on’ the demised land; and coutained
v provise for re-catry on breaking or refusing ov naglestiag to comply with _ |

the terus of, the agréement (which were divisible).

W
d‘ on several occasiong refused or neglected to deliver bunapas to E on the
gronnd that previous to bis tenancy agreement withh H, he had contracted to
deliver to X the banapay grown on the demised lend end was sHll bound

to do =o, . /

Ou My 38, 19284, H infoumed é\‘ whose rent was then more than 30 days
~in arroey, thay he expected hin to deliver the banamus as agreed: Thereupon
G reiterated lis previous objecton and stated that he did not intend b any

time to deliver the bomaznmas to H.

On May 21, 1854 I, without prior notice, re-enter:d and took possession.

« HELD (1} E was entitled fo treat C's ungualified refusal to deliver bananss
as a icnuncindion o porformance of the agreement as to thig term, and B -
cannot, by his ‘words snd camluct, be deemed to have.waived his right to Te-”
entes for the forfeiture as provided in the agresement. Toleman o. Dortbury,
CLUR. 6 Q1. 248, considered.

T s pmviané cobbiact, to detiver to X bananus reuped from the land,.
Rehich woe Uhen deaised nader Uhe previons agreement with H's decensed
father, will net relieve Lim of lis gbligation o deliver same utder the new
tenuney agresment with H: :

v e

-

ing of 8. 16 of Taaw 40 of 1650 and conseyuently it wus a0t necessary for K
to serve ¢3 O notice of tie breach compluined of befors euforcing the
forfuiture, Co

Swain 2. Ayres, 5L Q.5.1. 289 followed,
Charley o. Ricket!s, 10 5.C.J.05. 49, mentiouad.

(4) The torrus of the Liancy agissment in the pesent case digponsa with‘)
the pecessiiy fer u Gomurm Law Demund for rent.

.
@) U's cluim wnder & 10 ) of Law 40 f 1837 le rolief frosm fovicifure
cannot be cuisrbpined in the civowmatences of this .ose.

Appgat by Defendant frows the Judgreent of Netheraola, T3,
St. Thomas aware ing the Plaintifl damages for irespuss and ev’ctiou,

o

R BN N TURE i A A F 2T Ll el S e R T e

(2} The tenancy agreement in this case js not a * DLease’ within the mean-‘\?

Courr
OF APPEAL.
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CHAMBERS V.

HopRINs.

Brown,

Ac. J. oF A.

THE JAMAICA LAW REPORTS. {8, J.L.R.)

Appeal allowed. Judgment for the Plaintyff set aside and ju'dgmén(
entered for the defendant with costs,

8. R. Braithwaite for defendant appellant.
N. W. Manley, K.C., Foster Sutton with him, for plainitf
respondent,

Cur, adwy, vuit.

1936, Juxe 22: The Judgment of the Court; (Sherlock, Ag. C.J. and
Brown, Ag. J. of A} was delivered by Brown Ag. J. of A,

Browx, Ae. J. oF A.:This is an appeal by the defendant from the
judgment of the Resident Magistrate for Saint Thomds awarding the
plaintiff damages againss him (the defendant) for trespass on, and evie-
tion from, five acres of land at Blue Mountain in the said parish.

The plainti{ was the tenant of five acres of Blue Mountain property
under an agreement with the defendant dated the 18th January, 1934,
The tenancy commenced in Japuary, 1983. This agreement superseded
and was 8 new agreenient in place of a former one befwzen the plaintifi
and the defendant’s late futher. -

The rent was 5/- an acie per quarier. The agreement contained a

s/provision for re-entry in tha event of the plaintiff committing a breach

of the terms of the agreeraemt {which were divisible) or neglecting or
refusing to comply with them.

One term provided that if the rent was not paid thivty days after it
foll due the landlord should be at liberty to re-enter without notice and
take possession withous arvy Hability to compensate for cultivation or
improvement on the land. ,

Another ‘term provided shat the plaintiff should reap, and the
defendant sell, -the binanas grown on the land rented by the plaintiff,
ap the same price per Cowab as dll share bananas grown on. the
property. The plaintiff's henanas were to be deliversd ab such place

or places as the defendant should from time to time require and on

. such dates as the defendexs or his agents should designate.
On the 80th April, 1984, the plaintiff was in srreazs ‘for 15/-, repre-
genting the,balance of one quarier’s vent of 25, for the quaiber snding
the 81st March, 1954,

The Resident Magistrate found that the plaintiff bad also been called -

upon to deliver bananas at the receiving stand (established on the

property on the 13th Feb-uary, 1984) on sevenl cecpsions, but had -
%‘,refpsed or neglected Lo do so. The plaintiff had been maintaining that

he was heund by contrach t¢ The J amales Banana Producers Associa-
tion to deliver the bananas from the land in question and that he had
rot assenied fo this term when he signed the agreciment. The Resident
Miagistrabe rejected this coatention and we see 1o reason to differ from
him on this question of fac. '

" orfeture.

_ had given to notice under section 16 of Law 40 of 1889,

FLE] THE JAMAICA LAW REPORTS., .-

Ll talke possession of the land the subject of the tenancy agreement.

om the 18th My, 1934, the defendant saw the plaintiff anl informed

The plaintift reiterated his contention abou: his contract with the
Jamaies Banana Troducers Association and asserted that he had so

- (uted when he signed the agreement and did not intend at any time
] :,'/:(_, supply any- hananas.
. .ates ''a flat refusal to supply any fruit”’.

T was as the Residen: Magistrate correetly

The Resident Magistrate, however held that these grounds of re-entry
‘-fre waived by wha$ occurred on this 18th May. |7

No one would impugn the proposition that when # landlord after

« forfeiture has come to his knowledge, docs anything whereby he
roeognizes the relation of landlord and tenant as still existing, he is

. precluded from 'saying he did not do the act with the intention of waiv-

ing the forfeiture; and if what had been done in the present case

. amounted to a recognition of an existing tenancy, 1 should a: once

aeree that the defendant could nob take advantage of the previous’
(Coekburn, C.J. in Tolemast v, Portbury L.]. 6 Q.B. 248). ¢
\We are unable to see how it can be said that the Defendant’s words
and attitude on this 18th May operated as a waiver of the right which
had arisen to re-enter for refusal or neglect to deliver the fbraik.
The defendant wus asking the plaintiff if he proposed to fulfil his

agrecment and the answer was an ungualiied refusal to do so either
lhew or in the future. In other words, the plaintiff renounced per-
formance of the agreement as to this term, and so far from the

. defendont’s words aud attitude on this 18th May showing that he had"
_rlected not to take advantage of this right of re-eabry defendant

exercised his right ou the 21st May.«”
We say, with regret, that we are unable to agree with this conclusion

" uf the Resident Magistrete and his judgment so fur as it depends on
‘this vonelusion cannot be sustained.

The Resident Magistrate, however, further held that the defendant
Ii this
soetion i applicable, then undoubtedly the defondant would be guilty
gf trespuss. Fox v, Jolly, (1916) 1 A.C. 1 at pages B aud 9.
_We are unable to agree With the Resident Magisirvate.
cases to which we were referrad are cases on a difierent section and
arose out of a temancy crested by holding over on the expiration of
lenses.  The case of Swain ¥, ;L_i;u'r;c.s 21 Q. B.D. 259 (referred o in the
leal cass of Charley v, Ricketts 8.C. Vol.. 10, page 493 ndients that
the section nas no appliestion to a tenanoy agreemens sch as this.
Th the absence of autheriny to the contrary, we fold thnt this agree-
en: is nok a ‘‘lease’” within the meaning of Gocvon 16 of Law 40 of
1sth The judgient, thevefore, counot e suatained on this ground.

The two

;1'he defendant, therefore, had two grounds on which he might re-enber /‘ Coort

A s that he sxpected him to fulfil the terms ot his agreement o deliver .
E 1y e bananas when called npon to do so ab the place designated.
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59 THE JTAMAICA LAW REPORTS. 13, J:L-R.]
Court With regavd to the contention that the formalities of the common
OF AFERAL. 10w as to the demand for rent had not been complied with, we agré:

with the Resident Magistrate thai the terms of the agreeniens dispensed
with the necessity for such & demand.
\We ars unable to agree with the contention that was urged that the
A?.RJ? .TJ:;'A Jefeudanh could not take advantage of the failure 1o deliver fruit,
* because,. to do so, would be to compel the breach of an exist'ng con-
tract which also carried with it certain pennlties under Law § of 1923,
we think that the answer is that given by the appellant’s couns?] that
the vontrac: applied to the agreement that hud been superseded by
the existing agreement and not to this. '
There was an alternative claim for relief, but we do not think that
guch & claim is possible on this agreemeny or if it is, we think that for
the reason given by the Resident Mogistrate it cannot be entertained.
The appeal must be allowed with £10 costs, The judgment appesle:l
from must be set aside and judgment enterad for the defendant with

costs.

CHAMHERS ¥,
HoPgivs.

Appeal allowed.

Solicitor for appeliant: D. V. Silvere.
Solieitor for respondent: H. B. Rickards.

Hics Couxe. DUNKERLEY v, ASSESSMENT COMMITTEE.
{In Chambers)
1336. 18 £.0.7.3B. 07

May 2L, Income taﬁ:——Ne return made by taxpayer—Esiimated assessinent mede—d ssessment
?‘ﬁ]; 1]{')2' disputed—Fornt of Notice of Objection—Failure to agree as lo assesament-—A ppeal-~
’ The Income Tax Low (34/1919) ss. 23, 24, {R.J. Cup. 201, ss. 23, 21

{1) The law does nob prescribe any particular form, in which an application
lo the Assessment Committes to review and revise an assessment is to be
made, except thai it must be in writing and state precisely the grounds of
the objection to the assessment.

(2) Where failure to do a thing is spoken of, a zrevious attemipt to do that
thing is Dot necussarily implied. The vorb “to fail” is frequentiy used in
place of the negative, hence the wouda “any person who . . . . bas failed
to agree’’ vontained in s. 24 {1) of Law 24 of 1019 (cap. 20L, 5. 24 (1)) means
“any person who . . . . . hns Dot agreed”. i

Appaan from the refusal of the Assessment Committee to revise an
catimated assessment made upon the appellant in respect of income
. tax for the year 1954,
Appard ailvwed.

@. K. Fleteher (Solicitor) for the appellant.
A. B. Renniz (Crown Solicitory for the respondent.

[d
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i

556: JuLy 10: Selon, J. read the following judgment:—

. 10th December, 1985, there was served upon the Appellant a
o of assessmens in respact of Income Tax for the year ending 81sb
naber, 1933. The appellant had neglected to make the usual
h and in its absence, the Assessment Commitiee had made an
Lnted assessment on him in the sum of £400. On the 20th
pcernber, that is to say the day following the szrvice of the notice
sessment, the Appellant wrote fo the Secretary of the Assessment
mittee ag follows 1 ° X
: ‘I have been assessed on a basis of income of £400 for 1934
‘' Actually, Ileft the employment of U.I. Co., at end of 1933, and
““have been working with Bryden & BEvelyn since January, 1934,
I earned with Bryden & Hvelyn 8 weeks at £2 and 44 weeks at
&4—£200. T was also employed by Springfield Beach Club
‘‘during the year 1934, and earmed from them #£100. Total
- *‘income for 1934 =#£800."

:{_e Inspector of Income Tex replied to this letber on 28rd Decamber,
ias follows t—

*“3¥ith reference to your letter of the 20th inst., T have to point
“out that you were required to vender a return of your income
‘for the year 1934 on or before the 8lsb May last. Thiz you
“neglected to do and in the absence of such return the Assess-
“ment Commibtee assessed you in the sum of £400.

L ““T# you are aggrieved by such assessmient you may apply in
‘‘griting to the Assessment Committee within thirty days from
\“the teceipt of the Notice to review and revise the assessment,
“‘otherwise it stands. ‘
“"You should at the same time render on the prescribed form a
'return of your income for the year 1934."”

|e appetlant did nothing more until 8Ist March, 1988, when he
applying for a revision of the assessment and giving particulars
income for the year 1834; he explained the delay in sending his
cation by stating that he considered that his letter of 20th
inber, 1935 had besn an appeal against the assessment but since
pd subsequently received applications for the payment of the tax
w made formal application for a revision of the assessment.
thig the Tnspector of Tncome Tax replied ab the direction of the
stuent, Committee that his application for revision had not beeh
within the prescribed time and his request for revision could not.
tortained.
t uppellant appeals.
v the Assessment Committee, it is contended in the firsiplace
5]“‘ appellout’s letter of 20th December, 1935 was not an applica-
o review and revise the assessment within the meaping of geckion
j (n¢ amended) of the Income Tax Law, 1919 and that no sugh

&3

Hiol CoGRT.

{In Chambers)

1986

DuUNKERLEEY V.
ASSESSMENT
Cud MTITEE,

Serow J.




