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ROBINSON, P.:

By consent, thesc three cases were tried ftogether and in cach
case the Resident Magistrote for the parish of St. Catherine gave judcoment
for the plaintiff, ALY five defundants decided to appeal and written
notices of appeal were lodged on their behalf. At the time of lodginag the
appeals, the proper amounts required as security for the due prosecution of
the appeals and as security for costs etc. were tendered to the clerk in the
Court's Office. The clerk, however, being erroneously of the opinion that
too much money was belng deposited, refunded what she considered to have boen
tendorad in excess of the proper amounts.  Equally erroneously the refunds
were accepted.

In the resuit, an insufficient amount was deposited as sccurity
for the due prosecution of the appeals and as security for costs. And
although efforts were later made to correct the position, the plaintiff/
respondent was put in a position whereby he was able to give notice of
intention to take the following preliminary objections at the hearing of
the appeals -

"1, The amounts ¢iven as security for costs
are inadequate.

N

Security for costs was not given within
14 days after the lodging of The appeal
as required by the Law. "

The defendants/appellants do not dispute that both the amcunts
deposited as security for the due prosecution of the appeals and as sacurity
for costs etc. were in fact made after the times for so doing had <lapscd
and they have now applied to this Court for leave to extend the time for
the making of such deposits so as to enable their appenls to be heard.

The Resident Magistrate'’s Court is a creature of statute and it
has time and again been held, and rightly so, that one must look to *the

creating statute (or statutes) and to that statute (or those statutes)

onty so as to determine the jurisdiction, powers and duties of that Court
and the conditions on which a right of appeal, if any, from that Court

may be exercised.



Now section 251 of the Judicature (Resident Magistrates) fct
provides for appeals to tha Court of Appeal In civil matters and section
256 requires that:

"The party appealing shall, at the time
of taking or lodging the appeal, deposit
In the Court the sum of one dollar as
security for the due prosecution of ths
appeal, and shall further within fourtecn
days after taking or lodging of the appeal
give security, to the extent of twenty-
four doltars for the payment of any costs
that may be awarded against the appcllant
and for the duc and faithful performance
of the judgment and orders of the Court
of Appeal.”

The section also provides that such last mentioned sccurity may be given
by a deposit of the money and that:

"On the appellant complying with the fore-
going requirements, the Magistrate shall
draw up, for the information of the Court
of Appeal, a statement of his reasons for
the judgment, decrse, or order appealed
against. "

The above provisions mre more or less repetitions of the provisions
which obtained from as far brck oz 1887, (See sec. 235 of Law 43 of 1887, and
sec, 240 as amended by sec. 15 of law 34 of 1888), and in the casc of Gordon
& Cooke [1890] 1 Stephens' Report at p. 64, it was held not fatal to the
hearing of the appeal that the deposit as sccurity for the due prosccution of
the appeal was not given at the time of taking or lodging the appeai
provided That both securitles werc given within 14 days as had been done,
The view held here was that failure to give the securities within tha 14
days would have been fatal because the Magistrate was not obliged to give
his reasons unless the preceding requirements were complied with in the
manner prescribed and without his reasons, "the whole machinery provided
by the law for werking out the appeal would be thrown out of gear.™ e 17

observed that at the time this casc was decided there was then no provisicon

in the faw similar to the present section 266 which provides that:



"The provisions of this Act conferring a
right of appeal In civil causes and matters
shall be construed liberally in favour of
such right; and in case any of the
formalities prescribed by this Act shall
have been inadvertently, or from ignorance
or necessity omitted to be observed it shall
be lawful for the Court of Appeal, if it
appear that such omission has arisen from
Inadvertence, Ignorance, or necessity, and
if the justice of the case shall appear so
To require, with or without terms, to admit
the appellant to impeach the judgment,
order or proceedings appealed from. "

This provisicns was first introduced by section 8 of Law 39 of 1894, Mot~

withstanding this provision, however, it was held in the case of Jamzica

Mincral Waters Company Ltd. v. The K.S.A.C. [[1936] 3 J.L.R. 10 that it was

a condition precedent to the perfection of a civil appeal from a Resident
Magistrate's Court that the grounds of appeal should be served and filed
within the prescribed time, +hat {c-ilure so To do involved a cessation of
the right of appeal and that such failure could not be cured by the Court
under section 268, (the then eqUiyalenfifo‘fhe present sectlon 266).

It was clear that +he,Legisié+ure‘Was'noT happy with this
interpretation of the Law and so it pkbmpTIy nroceeded, by section 3 of Law
8 of 1936, to amend the portion of what is now section 256, i.c. the portion
dealing with the serving and filing of grounds of appeal, by inserting
the words "subject to the provisions of section 268" so that the relevont
nortion of section 256 now reads:

"The appellant shall, within twenty-one days
after The day on which he received such
notice as aforesaid, (i.e. of the lodgement
of the Magistrate's reasons for judgment)
draw up and serve on the respondent, and file
with the Clerk of the Court, the grounds of
appeal, and on his failure to do so his right

to appeal shall, subject to the provisions
of section 266, ccase and determine. "

This provision cl.zrly indicates that the Law regards the <rawing
up and serving and fillng of the grounds of appeal as one of "the formalities
prescribed In this Act" aS'Seéleﬁ 266 deals with formalities only. And it
would seem to follow;‘ihdeéd +hé inferéhéejseems TrreSisTible, that the other
requiremehfs of secfionk256, as to the giving of security etc. would constituts
some, if not all, of the other "formalities" prescribed by the Act.  EBut *+his

was adjudged not fto be so.
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tn Sherwood v. Miller, 171941] 4 J.L.R. 10, It was held that although

section 261 of Cap. 432 (th:e +hon cquivalent of section 256 of the current Low)
had not been complied with, it would be an injustice not to hear the copes|
having regard to the practice existing in some courts to extend the tilme for
giving security to meet the convenience of the partics, but that the piractices
referred to was wrongand must cease.  The Court then prevailed upon counsel
for the respondent not to press his preliminary objection and the cbiection
having been withdrawn proceeded to hear the appeal on the merits. However,

in Willocks v, Wilson et al [[1944] 4 J.L.R, 217, it was held that the giving

of security for the costs of 2 civil appeal from a Resident Magistrate®s Court
within the Time prescribed by section 261 of Cap. 432 was a condition nrecedont
to the hearing of the appeal and that it was not a "formality™ within the muan-
ing of section 269 (now section 266).

0f course, having held that I+ was not a formality, it was cbiigod

to concede that the Sherwood and Miller case "may be sald to appear 1o be

inconsistent with this opinion® o there would have been no jurisdiction to
hear that appeal even with the withdrawal of the prellminary objecticn. And
so the Court concluded that Yccnsidering the course the hcaring of The aspool
took in that case (i.e. the Sherwood v. Miller case) it cannot be reaarde? zs
a binding decision.”

Thus the position remalned for some 8 years until the coso of
Aarons v, Lindo [1953] 6 J.L.R. 205 when it was held that the requiremont o
deposit the security for the due prosecutionof the appeal at the same time
as the taking or lodging of the appeal was a formality and that the Court did
have the power under section 269 of Cap. 463 (now section 266), to allow tho
appeal fc be heard notwithstanding a fallureto comply with the requirsments
as to time,

One would have thought that this case would have a laid the metfer
to rest as far as the securities referred to in section 256 were concerncd.

But again, It was not to be o



in Welds v. Montego Bay lce Company Ltd. & Smith [19627 5 w.1.2,

56; 8 J.L.R. 83; it was again hcld that the giving of security for cosis
in accordance with the provisions of soction 256 was still a condition
precedent tc the founding of the jurisdiction of the Court of Appeal and thet
there was no power to treat it as a formality under section 266 of the Law.
At the tTime of this decision, section 11 (2) of the Judicature
(Appellate Jurisdiction) Law, 1962, had provided that:
"The time within which notice of appeal may be
glven or grounds of appecal may be filed, in
relation Yo appeals under this section, may
be extended at any time by the court. ®
This provision, however, had sald nothing about the glving of security for
costs and the Legislature, ~:2in unhappy at the Court's apparent intransigonce,

proceeded to amend the section, by section 3 of Act 12 of 1970, to rced os

follows:

"Notwithstanding anything to the contrary, the
time within which (a) notice of appeal may be
given or served, (b) security for costs of the
appeal and for the due and faithful performance
of the judgment and orders of the Court of Appeal
may be glven, (¢) grounds of appeal may be filed
or served; In relation to appeals under this
section, may upon application made in such manncr
as may be prescribed by the rules of the court,
be extended by the court at any time."

But this amendment did not go far enough. It had said nothing

about security for the due prosecution of the appeal. And so in Lric Christian

v. Wesley Brown [[19737] 12 J.L.R. 1039, the Court struck again. in this czse

oral notice of appeal had been given and minuted in open court at the Time of
pronouncing judgment butl the sum required to be deposited as security for the
due prosecution of the appozl was not then paid. The appellant therefore
sought tc remcdy the omission by giving written notice of the appeal, wel!
within the prescribed time for giving written notice, and deposited the
required security simultaneously with the written notice. But notwithstanding
that the deposit was made at the same time as the lodging of the written nctics
the Court held that the appeal could not be heard, thatt the omission to

deposit the security at the time of giving the oral notice was fatal. fn this
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casc, it does not appear that the case of Aarons v. Lindo was considerad

but in 1973, in Patterson and Nicely v. Samuel Lynch, 21 W.I[.R. 378, thig

Court by a majority decision asserted that the decision in Aarcns v. Lind:

was wrong, that the deposit of ssecurity for the due prosccution of thoe anneal
at the time of taking or lodging the eppeal was a condition precedent t¢ the
jurisdiction of the Court of Appeal and that this Court had no power to¢ ro-
set the time table regulating the conduct of appeal proceedings sc as to
cnable the requirements to be complied with at a later date.

Thus was overruled, by a majority decision of 2 - 1, a decision
That had been unchaltenged for soms 20 years and this view of the lnw as
declared by the majority decision in the Patterson case appears to have

prevalled up to the present time. (Seec Orett McNamee v. Greta Webb, R.M.C.A.

No. 12/74 dated 21.6.74. George Nicholas v. Attorney General and Rexo

Supermarket [1676] (30.4.76)).
| The result of all this is, ironically, that the Court has sc far
adopted an even more illiberal construction of the law than prevallsd before
section 266 was introduced in 1894, And the view that has prevailed us to
now would seem to render meaningless the provisions of section 266,
Apart from the strictures deaslt with above, the Court hos booun
equally illiberal in construing other aspects of the provisions relating

to appeals. It has held in Rochester v. Chen and Matthews [19617 4 W.1.x,

40 that the giving of notice of appeal is a condition precedent to the
hearing of the appeal, the performance of which founds the jurisdicticn of The
Court of Appeal to hear the =ppent. that it is not a formality and that
therefore the Court had no sower to enlarge the time for the service of
the notice of appeal.

It is a little difficult fo understand the logic of This docision.
Here the notice of appeal was lodged in time. That is what gave the Court
jurisdiction. And it certainly is a2 non-sequitur to say that failurc o
serve a copy of the notice of appeal on the opposite party within tho
prescribed time would necessarily deprive the Court of the jurisdiction wnich it

got when the notice of appeal was lodged.
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I+ does not appear, however, that the attenticn of the Court

was drawn to the contrary decision in Rochester v. Chin [1964] 4 W.|.R.

40. And the judgments in Patterson & Nicely v. Samuel Lynch [1973] 21

W.l.R., 378, and Orett McNamee v. Greta Webb - R.M.C.A. 12/74 (21.6.74)

were not unanimous,

The fact of the matter is that secticn 251 of the Judicnture
(Resident Magistrates) Act confers a right of appeal in civii causcs =nd
matters. That right is given fisubject to the provisions of the following
sections. ¥ And the following sections set out, inter alia, the rul.s
to be followed by a rorssn dosirous of exercising his right of appenl!.

Firstly, he must bSring his appeal.  Section 256 provides that
The appeal may be taken and minuted in open court at the time of pronsuncing
judgment, If this course has beecn adopted then the appeal has been brought.
Now, having brought the appeal, he is required fo do @ number of things,

He is required, simultancously with the bringing of his mopeal,
to deposit in Court the sum of one dotlar as security for the due proscceution

of the appeal that he has brought.

Secondly, he is required within 14 days after the taking of the
appeal, to give security for costs etc. to the extent of $24.00, (After
he has done these things, the Magistrate is required to draw up a stotuniont
of his reasons for judgment).

Thirdly, the appellant is required within 21 days after the dny
on which he received notice that the reasons for judgment have been loioud,
to draw up and serve on The risponient and file with the Clerk of the Courts
his grounds of appeal.

All these requirements are conditions precedent to the huaring
cf the appeal, not to the brinzing of the appeal. These requirements
do not fall to be undertaken before the appeal has been brought. And all
these requirements constitute the rules with which the appellant is requiraed
to conform,  They are regarded by the Lew as the formalities to be cbsorved
by @ person who has appealed, hence it is provided that if one of thom,

i.e. the drawing up, serving and filing of the grounds of appcal, iz nov
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done within the time prescribed, his right fo appeal shall cease und
determine, but "subject to the provisions of section 266 which requirces that
"the provisions of this Act conferring a right of appeal shall be construcd
liberally in favour of such right™ and that "in case any of the formulities”
(of which the drawing up, serving and filing of the grounds of appeal is clearly
one)"..... shall have been inndvertently, or from ignorance or necessity
omitted to be observed, It shali L. lawful for the Court of Appeal, if
it appear that such omission has arisen from inadvertence, ignorance or
necesslity, and if the justice of the case shall appear so to requirc, with
or without terms, to admit the appellant to impeach the judgment, order
or proceedings appealed from.”
One example of an omission that could have arisen from necessity
is If the party whose appeal has been minuted in open court only had
a $10.00 note and the courtfs officer in attendance could not find changoo,
the court having sat late and the officer with the key to the safe having
already left,
in a case where the appeal was not taken and minuted in cpen coury
at the time of pronouncing judgment, the same requirements apply except
that a written notice of appeal must be lodged with the Clerk of the Courts
within 14 days after fthe datc of tH> judgment, and the appellant having thus
appealed, Is required, within the wmme period of 14 days, but not necessarily
simultaneously with the lodging of the written notice of appeal, to surve 2
copy of his written notice upen the opposite party. And all thesc rulis
are subject to the provisions of section 266,
In the instant appeals, it is clear that the omissions com;lalnc”
of were primarily due to "ignorance® on the part of an officer of the R.M.
Court, and as they have in fact all been??gmedied, albeit out of the tim:
prescribed, this Court will admit the appellants to impeach the judgment
appealed from and in all the circumstances of this case, this Ccurt wili =2

admit the appel lants without the imposition of any terms other than thoso

normaily applying fo the hearing of appeals.
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There seems to be some misconception as to the meaning of
"formality™ as used in section 266. One of the meanings of "formality" as
given In the Concise Oxford Dictionary, is "conformity to rules™ and it
is clear from the amendment of 1936 (section 3 of Law 8 of 1936) that
it is this mesaning that is meant. And this being so, then it would
seem That all the provisions of section 256 as to what an appellant should
do on exercising his right of appeal constitute the rules with which he
should conform if he wishes his appeal to be heard. And secticn 266
provides that if any of these rulesshall have been inadvertently, or from
ignorance or neccssity omitted to be cbserved, it shall be lawful for the
Court of Appeal, if it copecr - 0 such omission has arisen from
inadvertence, ignorance cr nwcessity, and if the justice of the casc shall
appear so tc require, with or without ferms, to admit the appellant tc
impeach the judgment, order or proceedings appealed from.

And indeed what else could possibly have been meant when section
2€6 begins by saying that "the provisions of This Act conferring a righi of
appeal in civil couses and matters shall be construed liberally In favour
of such right?" And apart from the provisions of section 256, (and sccticn
257 which is self-sufficient in itself) what elsc is therc in the Act That
could possibly be described as "formalities prescribed by this Act' and which
are to be observed by an appellant?

With the exception of the case of Acrons v, Lindo, it appoars thn

all the cases referred to above involved not a liberal but rather a verv
itliberal construction of the provisions of the Act relating to appezis nnd
it is high time that =n ond t: ~ut o this illiberality. Fortunately, the
Court is not without its receuming features in this respect. There have
been cases, albeit too few, In which the provisions of secticn 266 scon
to have been fully appreciated and tc have met with compliance.

For instance in Dunkeld Farms Ltd. v. Maisie Williams and

Joseph Williams [1964] G.L.R., 226, the Court held that a written notice of

appeal having been lodged in time, failure to serve a copy on the other carty

within the time prescribed was not fatal and the Court of Appeal had »

discretion to grant an extension of Time in which to do so, which i1 fi~.



