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BEFORE: The fon., Mr. Justice Rowz, President 1Uﬁ’

The Hon. kr. Justice Carey J.A. ,1ﬂ
Thz ien, lir. Justice White, J.A. (S

EETWEEN -~ L3SLID THAMBERS |
RILEY CHEMEERS ]
LGERILE  RODGERS | I DEFEDEIITS / PEPELLANTS

AND - CINDERELLA HARRISON = PLALAZYYIFF/RESPONDENT

Leon Green for appnellants

D. Scharschmidt for respondent

th & 12th llarch, 1987

“he plaintiff/respondent brough: an action in :
trespass against the eppellants in the Resident
Magistrate's Court for the parish of Portland. On
January 9, 1985, judgment was given in favour of the
respondent against all three appellants in various
sums, They appealeﬁ. The appeal came up for
hearing on October ¢, 1986, November 20, 1986 and
again on February 2, 1987, when the apvellants not

appearing, the appeal was dismissed for want , of

-

* Prosecution and the appellants were ordered to pay

Costs to the respondent fixed at $52.00.
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"for want of pros»cutlon was drawn up on February 6

?erét-Leoh Gretn, attorney at law ohfthe““**

‘record for th aopel]ants flled ‘a motlon_ to 're 115t

3 oa"February ‘16, -1987 he explazned that the 'reason'why-'

fa11ed to apnear for the _,rosecution of the appeal

IVIHas due.tO'-an -ovCr51°ht :on hlS part 1n that he
-;falled | recelpt ' the _adv1ce thereof to 1nsert the |
h'rf:flxturo in- hls _dalrv' and was, therefore _ at the : .
.b3ﬁ nater1a11~t1me .comnlttoly unaware of--hls. resoon51b111ty
itbn appear and eroaecvte the anpeal.;” he swore also,afﬁ ﬂh”
'fth"t he ~ver;1Y ~belleves that there 1sj merlt 1n the e
ffappaa1,:iaaa'f that ba51s he fseeks leavc of the court

"zf'fo'-restorE”tthef apoeal ?6iffhé llst 1n ordcr that-~-~

'Fof the order of; th ' court d15m1551ng tne appeal-'

't:mag1strate s-'Court whlch has been dlsmlssed for_ want Of
lze_;prosecutlon and .1vf respect of whlch there' has been no
-adetermlnat1on on tne nerlts.: Thls 3ur15d1ct10n was.'

*_accepted by the forner Court of Appeal of Jamalca hiﬁ'h:;C

'Palmer v, Vernon [104?] 4 J L R 103 An 'arollcatlon

'I?was there made by,ehr. Manley K C. to _rellst the case

:”:jon_vthe -groundscathat 5a1s sollc1tor was not aware that
C]htheh case_'was' set for; hearrng on the date when | t
"foame_ up for. hearlng, and that the sollc1tor only became

faware that théf case was befere' the court when he w-“'”

.

ihe _aebeal; and in- nzsﬂ_suoportlng 1daV1t sworn t0-'yf,fsﬁ7”"

3-f*f1t may be dettrmlned -'the_ merlts. r_fTh" certlflcattrr;{*fff"'"'”

s The Judlcaturoj (R051dent Maplstraces) Act aﬁdfhhhhh'}'”';un
"hhtno Court of Appe 1 pules a all 511ent as to whether j;}7“-1
'for not there Jurlsdlctlon 1n the Court of Appeal |
. £0 order the restoratlon of apneal fron the Resrdent b“..
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iobiln “the .press thwt the appeal had boen dlsmlssed
':oAnother _11mb of the excuse was that the 5011c1tor 'wast,yb:;e[r_fm'
f.unaware that ;thc llsL of cases ' publlshed : thee-iﬁrTw'”
jf,prlnt medla on the ﬁ aturdaY prlgr to i?h hearlng._rizu.
'5Counse1 recelved ﬂlS brlef on December 14 1942 d:rj;_

ftth'u appeal was dlsmlssed on January 4 19d3 That Court

'"g”rox Anpeal held th wbcre_ there had b on' no hearlng

t;foj the merlts,o-tn° Court of Appoal had nower to

:e_re11st ‘an appeal uhlch had been dlsmlssed for non-b;fejr}-"'

'f7faooearance.;'f;1t* beld however that that pouor should
3bjon1y be exerc1sed a proper case- 1nd for foood
-r ahd suff1c1ent reason.;?- leen the fac;s of that

er_caSL, rthé;-court Held that those facts uld not

_ constltute good and suff1C1cnt reason to ordrr a.?referﬁ_
.e'llstlng of the _tpaﬂal : Tbe_-lnadvertence pleaded in orf
”:that- case was mucb more favourable etof tne. appellant;..
'7;£hénjﬁthe- factS"ln tho3 1nstant case.bsz:ef3ffi o 'Hb
S In 1943 the court Tulled i certaJ1 .Engllsb:f
T.eedec1s1ons' and to the practlcef 1n the Court of Appeal
riln Jamalca where the apnllcatlon was HOL opposed

Then came Brown V. Nembhard end Glbson [1966]

'fti4 G.L. R 8 128 Tbn';*rlnc1n1e in Palmnr v._ Vernon, supra
.f_was successfully r»]lbi uoon by the appellant whose appeal _
ﬁ_had been struck out for want of aupearance and _who sought r:fﬂ'.

: Ioave_ have:,it' re llsted There _tne Peglstrar of

. ‘the Court of Ap?eal had PTOMlsed t° adv1so the app11cant'

'_,r;5011c1tor of the date_ set for tne: hcar11g of the appeal

__.Qt.Tbe Reglstrar falled “to do«so and 1ndeod : the |
H:rrantlce Of hear:v.nflr tO'f; defunct f1rm of lawyers fOfb-7 | 8
.;tWhICh the appellant s SOIICItor had been_r' Partner but i

.: bWh1Ch partnersh1p hed ccased to exlst som= yearq before

LA S

tne hearlng of,_the ﬁppeal Non notlflCuu;bﬁ 'of the




15011c1tor by the erlstrar 1n the 01rcumstancea descrxbed

"c_fabove was held to be good and suff1c1ent reason why the

"f court should exerczsc 1ts dlscretlon to re ltst thc appeal
T And thcr‘ t e mattcr restod unt11_1°7? Then came E

o“erry and Morrls v, K}u”t.C.,lz J L R 771 -a c1v11 aopeal

7;ffrom the re51dent narlstrate s court vh I was llsted for
o 3hear1na before the Conrt of Appeal durlng tAe week conmenc1np

'ovember 17 1970 It_was not heard durlnf that week and

"h:was ad;ourned for hwa 1np on December 16 1“70 On-that day

'iftne court was engaged 1n hearlnc_a case sca*ted on December

-_7-1ﬂ and counsel tsw1m=tcd that tLt caae WOle contlnue For the
-,rest of the week : a Deconber 17 counselffor tht plalntlffs/

ag pollants-anazn_onnvlr*d of counsel whethtr tqur appeal

eh%was 11Le1y Lo last ﬂlT of that day and thty ga vn hlm that

:ﬁassurance.L As zt:paupen,d on tne 17th the'apoeal came to
Lan abrupt and unexnortod cnd Thereupon tnc court not
'7cfb? aware of tle dlscu551ons at tho Bur, cont1nued Wlth

’“the llst and the aooc11ant's counscl not anoear1ng,

"V{the appeal in Berry s case. ‘was dlsnlsstd for uant of

”lprosecutlon.-_;_]ﬂq?;hj”ﬁh,-f'wx,f '?t;”ghfnj;wf_;:f.ﬁ;“_-;'t:' **;“:c1j

: ije p01nt of law ﬂrwuod was that thls court has an 1nherent _ _
-Jurlsdlctlon to ro 13¢t an appcal wh1ch H?s bcen struck out ":Jf._"f('
~';or dlsmlssed for ncﬂ-aonearancc oF the apnellant where there

is no hearlng on thc morlts orOV1ded good and suff1c1ent

7.ff'reason for non at?t ance on the nart o: thc aopllcant 15

V,hifsoown. The headnotc correctly sets ott the dﬁc1510ns of the

ITStrong court comprtsod of Lucxuoo,;_ (Ag }, omlth and

;'uraham Perklns JJ A..




';~””HELD{_.:that'”the C0urt of Apponl had 5"cqu1red
.- the. Jurlsdlction and powers of the .
former . Court of Appeal “which: ltSulL-rs
formed purL 6f ‘the Supreme Cour; of
“QJudzcaturo ‘established under “the
~Judicature Lnw 1879 {J. ]f; The" Surrﬂne L
['Court by tha conblncd effect COE. 85,
20, 21 1ﬁd ZP ~of the 1879 Law oo
f-(now -ss. )4, 25, tand . 36 of Cﬂn.~-;'.]'Qﬂ
180 [T ],_ as vestod ‘with “tho juris- o
© o diction aoﬂ -powers -oxcrc1scd by tae
©0ld High = Court of. Chancbry in Jﬂﬂ:lca SR
. ~which, in ~such' matters  as it ir1od i
[;adopted the practice  and proc»duro'JOf St
.~ the  High Court of - Chanc;ry in England. s
~ It followed - what, there: bolna'_no “enact-
. ment or . r”lt-'TLUULutlng thor__rHCtlch SOT
 gproceduro an rospect. of U the 'matuor_fiﬁon”ﬁ
voodssueythe court had™ Jurlsdlctloq in - '
.'~proper case to relist an “appeal’ irhich had
-~ “been struck cut or dismissed for’ 'nonv"'”
"__appcarnacb_ of ‘an aopollﬂnt tﬁcro hﬂ-lng
~becn no ‘hearing ‘the merits, . The -
~application was - cloarly?_one whichk sLould“
: be grantod I ,_” T T e e

In our view these casos .estab11s;7f ha t Wherg a o
jic1V11 appeal fr01; a re51dent maplstratc s court
'o-dlsmlssed for want oF 'prosecut1on, oit} ) be

”'_'m_lsted notwlthstandlno the fact that Etne order 'of

”5f§th" COLrt has bcon drawn up and :slgned They
"”fostabllsh further th*t ro~115t1ng ;no;ggas- a’ matt;r.joof?": -
'f:of course and does noL danend sololy 1 ﬁnff;;;?;]j;[]s' _;
:o;ussertlon by tbe __o 11cant tnat thc aﬁnoal Viéf_}V"- :. _; 
fo{norltorlous. ihe";gofdi. : prlnczple s}ffh good .do;7f' S
f“_sufflclentfjcauééfffOf non attendance.to orosecute the
im":oppééi:fmusff.bé ‘‘‘‘ shonn..olﬁ?;th:n 1nstant }cég_' counsel of
o"fOro-thé appellant had three ceparate sovfcoc from ;
.'o whlch he: couyd hav». obtalnod ’1nformat10n that the
:;_appeal Had been ;s_ down ﬁr trioi _  H. affldaV1t"i}f.3f*?
| ntlons only . that ' the HOLICo s»nt to hlm:};;io.ﬁﬂn
;dlrectly by the: Roglstrar of the Court of Appeal
:;.But-.there;-was1 fhe- Causc L1st publlshod on January 21,{__;5

oIQB?,yéhd:Utho Heaxlnv LlSt publlshed on the' 29th

?'fJanuary, 1987 rbo hoof whlch carrled tho 1nformat19n:,ff“ o




ﬂ;that~thé .appeal in: R M C A 8/86 and prlng thu s

3

”~wnames of the arulbb '1nd counsel on tno rccord S

i]wasj to.gcomc on ‘br huarlnp on February ? 1987
':  We”7tﬁink 1t would be ,.dangerous prucedcnt 1f
fthc} negllgence _of LounSﬁl;; w1thout moru coald be

-:con51dered good and - suff1c1ent ruason;ijr; non-“

xfattgndance._:_ It.“Has- not-- found 1n Pﬂlmer v.;  fﬁL3"~:°“

".Vernon,--supra;“on'afaCté almcst 1nd15t1nﬂulshab1e jf5¢7”'””

'f fr6mf:those ?in 3the 1nstant case.:[77~f'”

In the coursu of argument our" tteﬁtidhﬁf ,__;jf-*

' f_-was d1rected to P v. Thompson '[1964] '; U I R.-?SSiﬁ:".

' 77-8 J L R 436 ;1n whlch thc fprOV1so to suctlon 7237' 

e of the Judlcaturu (R 51dent N"Olstrates) ACt_aWa$ _   T”
-,construed That prov1so reads. ey |

”PrOV1ded always , that; iff_anL_E"_*-='
appéllant = fails to _attend'_”'” -
;“personally or- by ~counsel at - :
coothes hearlng of hls' anzeal, the
. appeal  shall ™ be d15m1ssod -
o funless ‘the: }rourt - tlsfled
~ - that' his  rnon- appparﬂncc 15 not S
'uduu- to- w11fu1 default s

Mr.. Grcbn asked us ; apply thu_ sgméf”tégf i*¢fz"'

in civil cases fas ‘x1sts 1n crlnlnal _cascsifahd'ﬁ"' R

.:'submltted that 'only whure there f-W11fu1 default ‘on’; the

:gﬂnart of the appllcant or; hls-'counsel should the applicq- ai@:;?“~

tlon for re llstlnv be-;efgSéd;  ; do not thlnk that
. the prov151ons '1n reiatidn;to crlmlnal .aapehls bear any
‘ﬂrelevance to appeh]s 1n ClVll cqses and 1ndeed the

_.'court as is shown 'inf- erry v..K}S;C;A;;EgSuprO'

3-31nherent power to T°115t c1v11 cases fron -re51dent

,nag1strates'_'courts,_5 power Wthh _1t does not possess
'“f‘1n cr1m1na1 cases_:Oﬂlng from ?thé- re31dent maglstrates'

":_Courts except whun :Lraud or mlstakeiﬁi 111e"ed

Yy fhés {aﬁ=;s:'

FRam——
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For. the saPE completeness. e rw111 quoteeeje
 7'a_ ﬁassage from the Judgmunt of LGWIS: J A {inii.ﬁ7'  '
eR;' Thompson.- i __.':': __” _
: U With res uece to the second pron051t1on e
~there is no doubt that this court" has’“'““""'

Can Anherant Jjurisdiction in" DTOPEr cases.

Utorset vaside its ) own nrders.; ]HL nuestlon ,””””

o to-be considered is in what cases ‘it will
. -exXercise that Jurlqdlctlon when'an appeal
idinca criminal matter ‘has been d151xssed
~The furictions and ‘powers 'of the ‘court in:

‘relation to criminal ﬂppeals are quite: . |

esdlffercnt from" those in’ respect of - appeals
Sooin.civil and ‘quasi- civil: matters. ‘In the
S latter case the anpeal is a- rehcarlng and -
~determinaticn of the issues involved in

- ‘the casc,: though uson the evidonce taken ‘in*

- the: COUTL of first 1nstance._ Ina cr1m1na1;f
- appeal, with limited exceptions the. rourt'
 function is to consider whether there is
- ~sufficicnt ground for: quashmcr the o
©conviction, and if satisfied that. there is
. none to- ﬂlsmlss the appeal, Con51derat10n
- of the »rovisions in- Cap. 179 Will. show. "~ .

- what strict complisnce is required with the”'

- conditions laid down for the" ‘exercise and '

':malntcnanco of the rlpht of u?pual

"In our oplnzon the appearancn'of “the GDpellantff"'

personally or by his counsel at the hearlng of:
~o his apveal is a condition the breach. of whlch
- without rcasonable excuse leads. to the .
determination of ‘the ‘appesal, -and the court

having ‘dismissed the appeaij s functus off1c1o,55

- The court of course . remains in control of ‘the

'uappeal until’ the" ordLr of dismissal ‘has been S

signed or otherwise perfected, and until this

-has :bcen dong has power, ts rocall its. order.,.**

“But once the order has. becn ﬁcrfectcd it no:

~longer has scisin of the appeel and has no 5” i

EDower to r;-llst 1t

Nothlng 1n R.;v Thonpson supra could a551st

-'_:Mr. Green 1n hlS 'oica for re llstmg the anpc 1 As we are of the _:if-f
'*'eoplnlon thnt no oo:d: nd suff1C1ent reason has been _
efadvanced for the non atiendance of thc appollant or hls o

__:counsel cn Februqry Z, 1987,_When the appeel can e on for e_,_

'e'hearlng, the appllcac1un to re 115t 15 dlsmlssed Wlth costs _

':e_to the respondent flxed at $32 00




