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I N  THE COURT OF APPEAL , 
1 

R.M. COURT CIVIL APPZAL NO. 47 /65 

a e f o r e :  The Eon. Mr. J u s t i c e  Duffus,  P r e s i d e n t  
The Hon. ib.. J u s t i c e  Henr iquss  
The Hon. Mr. J u s t i c e  Baddington 

BETWEEN ERIC CHAIWER - ~ e f  endant / l lppe l lan t  

AND HAROLD SJAITE - ~ l a i n t i f f / ~ e s ~ o n d e n t  

M r .  K.  Van Cork f o r  ~ e f e n d a n t / ~ ~ ~ e l l a n t  
Messrs.  J .R. Cools-Lart igue anci R . X . A .  Henriques Tor  

P l a i n t i  f f / ~ e s ~ o n d e n t  

26th  Oc tobe r ,  1966 

WADDINGTON, J . A . ,  

T h i s  i s  an a p p e a l  from t h e  judgnent  o f  t h e  l e a r n e d  

Res iden t  Pdagis t r a t e  f o r  t h e  p a r i s h  of Idanches t e r  ; r h e r e b ~  he  

e n t e r e d  judgment f o r  t h 3  p l a i n t i f f  i n  t h e  sum o f  C38.6.46 end 

c o s t s  on t h e  1 5 t h  of A p r i l ,  1965. The p l a i n t i f f ' s  c l a i m  was 

. t o  r e c o v e r  from t h e  d e f e n d a n t  a  sum of  C20 b e i n g  a  ba l ance  of  

c a s h  loaned  i n  the  y e a r  1962, and a  sum of ~ 1 8 . 6 . 4 d ,  a  b a l a n c e  

due f o r  lumber s u p p l i e d  i n  t h e  p a r i s h  of  Mancheater ,  making a  

t o t a l  of ~38 .6 ' . 4d .  The d e f e n d a n t  i n  s t a t i n g  h i s  de fence  t o  

t h e  c l a im d e n i e d  t h a t  he had borrowed C20 from the  p l a i n t i f f  i n  

August,  1962, and a l s o  den ied  t h a t  he owed t h e  p l a i n t i f f  E?8 .6 .4 ;  

a n c  a l t e r n a t i v e l y ,  he r e l i e d  on the  L i m i t a t i c n  o f  Act ions  Law, 

Chapter  2 2 2 ,  and p a r t i c u l a r l y  s e c t i o n s  46 ,  48 ,  49 dnd 51 o f  

t h a t  S t a t u t e ,  and on t h a t  r e l i a n c e  a i l e g e d  t h a t  t he  d e b t  of 

E18.6.4d l,iould be s t a t u t e - b e r r e d .  

I n  h i s  ev idence ,  t h e  p l a i n t i f f  s t a t e d  t h a t  t h e  defend-  

a n t  had a r u n n i n g  accoun t  w i t h  hirn i n  r e s p e c t  o.C lumber a u p p l i s d  

t o  t h e  d e f e n d a n t  f ' m m  t h e  yaar 1948 or,;rarcls. Ee t ende red  i n  

ev idence ,  x i t h  t h e  consen t  o l  t h e  de fence ,  3 a ta ten icnt  c f  t h e  



accoun t ,  and t h a t  s t a t e m e n t  showed t h a t  up t o  t h e  3 1 s t  Decembar, 

1953, t h e r e  was a b a l a n c e  ooring of  E21.6,Ad.. The s t a t e m e n t  

a l s o  showed t h a t  on t h e  29th  of October ,  1960, a c r e d i t  was 

g i v e n  t o  t h e  de fendan t  f o r  t h e  sum of  L1 which t h e  p l a i n t i f f  

s t a t e d  i n  c ross-exarn ina t ioc  :izs p a i d  t o  him by t h e  d e f e n d a n t .  

The p l a i n t i f f  a l s o  s a i d  t h a t  on t h e  4 t h  of  August,  1962, he 

loaned the  defendant  t h e  sum of 220. The de fendan t  had come 

t o  him a t  h i s  gas  s t a t i o n  and r e q u e s t e d  t h i s  l oan ,  and  he  thg red  

upon made t h i s  l o a n  t o  him, and a few days  a f t e r  t he  l o a n  iias 

made, t he  de fendan t  p a i d  him E2, which, from t h e  r e c o r d s ,  

appeared  t o  have been a p p r o p r i a t e d  a g a i n s t  t h e  C20 t h a t  ifas 

loaned .  

The c a s e  f o r  t h e  de fendan t  was t h a t ,  he a d m i t t e d  

hav ing  had t r a n s a c t i o n s  wi th  t h e  p l a i n t i f f  and t h a t  i n  1 9 5 1  

he owed t h e  p l a i n t i f f  some 230 odd. ila s a i d  however, t h a t  t h e  

p l a i n t i f f  had s o l d  a  p i e c s  of  l and  f o r  him and had r e p a i d  h i r -  

s e l f  o u t  of t h a t  s a l e ,  i n  1952, and t h a t  s i n c e  t h a t  d a t e  he had n o t  

. h a d  any f u r t h a r  t r a n s a c t i o n  w i t h  t h e  p l a i n t i f f .  Ee d e n i e d  t h z t  

he had p a i d  t h e  p l a i n t i f f  an;r money i n  Sugus t ,  1962, and l i k e v i s e  

d e n i e d  having  borrowed any money from the  p l a i n t i f f  i n  1962. 

The l e a r n a d  Res iden t  I d a g i s t r a t e  i n  h i a  Reasons f o r  

Judgment made c e r t a i n  f i n d i n g s  of  f a c t .  He found t h a t  t h e  

p l a i n t i f f  was a  t r u t h f u l  end s t r a i g h t f o r w a r d  w i t n a s s ,  xhom he 

b e l i e v e d ,  and he a c c e p t e d  t h e  docunentary  ev idencs  xh ich  t h e  

p l a i n t i f f  hsd  t enae red  i n  suppor t  of his c a s s .  On t h e  o t h e r  

hand, he s a i d  he d i d  n o t  b o l i e v e  t h e  dsf 'sndant  a t  a l l  and he 

found t h a t  he was f l a g r a n t l y  u n t r u t h f u l .  He found t h e  fol low- 

i n g  f a c t s  :- 

( 1 )  t h a t  t h e  l e d g e r  s h e e t s  terldarsd i n  a v i d ~ n c e  

as e x h i b i t  I ,  w e r e  2 trl1.s and c o r r e c t  s t a t e -  

mant of t h s  t r a n s a c t i o n s  bu tween t h e  p a s  t i e s  ; 



t h e  29 th  o f  October ,  1960; and  

(3 )  t h a t  t h e  p l a i n t i f f  a i d  naka a l o a n  of g20 

t o  t h e  d e f e n d a n t  on t h e  4 t h  of August, 1962, 

and t h a t  t h e  de fendan t  made a f u r t h e r  paynan t  

of g2 t n e r e a f  t e r  . 
So f a r  as t h e  S t a t u t e  of L i m i t a t i o n s  was concerned,  t h a  l e a r n e d  

R e s i d e n t  K a g i s t r a t e  s a i d  t h a t  i n  view of  h i s  f i n d i n g s  o f  f a c t ,  

t h e  p r o v i s i o n s  of  t h e  L i m i t a t i o n  of  Ac t ions  Law, Chapter  222, 

r a i s e d  by t h e  defenca  were n o t  c o n s i d e r e d  r e l e v z n t ,  a n d  a s  a 

r e s u l t ,  he e n t e r e d  judgment l o r  t h e  p l s i n t i f f  i n  t h e  sum of  

n38.6.4~1. 

With r e g a r d  t o  t h e  p o r t i o n  of  t h e  c l a i m  i n  r e s p e c t  

of  t h e  l o a n  of  E20 i n  August ,  1962, t h e r e  was c l e a r  ev idence  

be fo re  t h e  l e a r n e d  B e s i d e n t  M a g i s t r a t e  on which he could  f i n d  

t h a t  t h a t  l o a n  hed been mzde and t h a t  22 had baen pa id  on 

accoun t  t h e r e o f .  It i s  our  vie-$, t h e r e f o r a ,  t h a t  :.re c a n n o t  

i n t e r f e r e  v i t h  t h a t  p o r t i o n  of  t h e  judgment and t h e r e  must at 

l e a s t  be judgmsnt f o r  t h e  p l a i n t i f f  i n  r e s p e c t  of  t h e  b a l a n c e  

owing on t h a t  l o a n ,  namely,' E18. 

With r e g a r d ,  hoxever ,  t o  t h e  o t h e r  p o r t i o n  o f  t h e  

c l a im,  namely, t he  ba lance  o f  Z21.6.4d owing on 2 1 s t  December, 

1953, l e a r n e d  c o u n s e l  f o r  t h e  a p p e l i a n t  h a s  s u b m i t t e d  t h a t  t h e  

p r o v i s i o n s  o f  t h e  L i m i t a t i o n  of Act ions  Law, Chapter ,  222, and  

p a r t i c u l a r l y  s e c t i o n s  46 and 48  would r e n d a r  t h e  c l a i m  f o r  t h z t  

amount s t a t u t e - b a r r e d  . He submi t t ed  t h a t  a pa r  t-paymen t would 

n o t  r e v i v e  s d e b t  u n l e s s  t h e r e  wer; c i roums tznces  t o  show t h a t  

a f r e s h  promise t o  pay c o u l d  be i n f e r r e d  from t h d t  part-payment ,  

and i n  s u p p o r t  of t h a t  subniis.; ion, he c i t a d  two c s s e s ,  t h e  c a s e  

of Tanner v ,  Smart (1827) 6  B, & C .  603, 2nd the  nore r e c e n t  

c a s e  of r e  Footman Bousr 2c Co, Ltd .  B 9 6 g  1  Ch. 443, a l s o  

r e p o r t e d  a t  - f i 9 6 g  2  A l l  E.R. 161. 

T h i s  l s t t z r  c a s e  s u p p o r t s  t he  v iew t h a t  i n  F ~ g l a n d  

b e f o r e  t h e  p a s s i n g  of  t h e  L i m i t a t i o n  Act ,  1939, a  payment xzds  

/on accoun t . .  . . . 
. / .,' 



on account  of a  s t a t u t e - b a r r e d  d a b t  r?id n o t  r c v i v e  t h e  c r e d i t o r ' s  

r emed ies  i n  r e s p e c t  of t h e  bal.ance u n l e s s  a promise on beha l f  

of t h e  d e b t o r  t o  pay t h e  balsnct? cou ld  be in f8 r r i . d  from t h e  . 

c i r cums tances .  A t  p. 164 of t h e  A l l  England Repor t ,  Bucklay, 

J , ,  s a i d :  

"... Before t h s t  Act  t h e r e  H ~ ; S  no s t a t u t o r y  p r o v i s i o n  

. t h a t  i n  the  c a s a  of a s i n ~ l a  c o n t r a c t  d e b t  p a r t  pay- 

ment should  s t o p  time r u n n i n g  u n i a r  t h e  L i n i t s t i o n  

Act,  1623. For  a payment t o  have t h i s  e f i ' ao t  i t  was 

necessa ry  t h a t  i t  shou ld  amount t o  an a c k n o a l a d g r a n t  

o f  t h e  d e b t  and import  a new promise t o  pay t h e  out- 

s t a n d i n g  ba lance .  Tha mere e c t  of  t h e  c r e d i t o r  

a p p r o p r i a t i n g  a paymant t o  a  s t a t u t a - b a r r e d  d a b t  

cou ld  n o t  have t h i s  e f f e c t ,  f o r  sucn  a n  ackno9rledg- 

ment and promise could on ly  coma frola t h e  d a b t o r .  " 

Fk. Cools-Lartigue on b e h a l f  o f  t h e  r a s p o n d a n t  has  

a c c e p t e d  t h a t  p o s i t i o n  b u t  he submi t t ed  t h a t  t h e  c o u r t  uas 

e n t i t l e d  t o  i n f e r  2 Tresh  promise t o  yay frorn %ha f a c t  of  pay- 

ment, and from t h e  xhole  circumstances t h a t  f o r  a  l o n g  t ime t h e  

p l z i n t i f f  a l ~ d  t h e  d e f e n d s n t  had d e a l t  x i t h  s s c h  o t h e r  on a 

. r u n n i n g  eccount .  Be c i t e d  t h e  c a s e  of F r i e ~ d  v. Young (1837) 

2 Ch. 421 ( i n  which t h e r e  :.rere s p e c i a l  c i rcumstancaa  f rsm rrhich 

a prcmise t o  pay the  bs i ence  of a  s t a t u t e - b a r r e d  d e b t  was 

i n f e r r e d  on t h e  making of a par t -payment) ,  2nd s u b m i t t e d  t h a t  

i f  i n  f a c t  t h e r 3  u a s  a r u n n i n g  zccount  between t h e  p ~ r t i e s ,  

t h e n  t h e  payment of t h e  %1 on t h e  29 th  of Obtober ,  1960 i n  t h e  

c i r cums tences  o f  t h i s  c a s e  vould c o n s t i t ~ t e  an acknovledgmant 

o f  tho d e b t ,  and from t h a t  acknovledgnant  cou ld  be i n f e r r a d  a 

promias t o  pey the  bs l ance .  

It  doao n o t  LFpear t h a t  t he  l e a r n e d  Residanl; ! . l ag is t ra te  

a d d r e s s e d  h i s  mind t o  ti& czspect of t h e  1 3 ~  ~t t i l l . .  Indeed ,  1 
he h e l d  t h a t  becczuse of +;he pnynent of t h e  E l  rikich ha found was 

I 

made t o  the  p l a i n t i f f  on the  29 th  Octobsr  1950, t h s  p r o v i s i o n s  1 

of t h e  Lin; i t ,a t ion of Act ions  Law wers n s t  cot:siCiered r e l a v s n t .  

The o n l y  e v i d d n c ~  as t o  the  pnyment of t h i s  .El cdme f r o z  t h e  I 



p l a i n t i f f  h imse l f ,  and t h e  s t s t e m e n t  of  account  which was 

submi t t ed  i n  ev idence .  M r .  Cork h a s  d i r e c t e d  t h e  z t t e n t i o n  

of  t h e  c o u r t  t o  s e c t i o n  48 of t h e  L i m i t a t i o n  o f  A c t i o n s  Law, 

Cap. 222, which i s  as fol lows:-  

No endorsenan t  o r  msmorandum of any payment 

w r i t t e n  o r  made upon any promissory  n o t e ,  b i l l  

of exchanse,  o r  o t h e r  w r i t i n g ,  by o r  on t h e  b e h a l f  

o f  t he  p a r t y  t o  whom such  gaymant s h a l l  b;. made, 

s h a l l  be deaned s u f f i c i e n t  proof  of  such  payment, 

s o  as t o  t 3 k  t h e  c.ase o u t  of t h e  o p e r a t i o n  of t h e  

s a i d  S t a t u t e "  

and he submi t t ed  t h a t  marely t o  t e n d e r  a l e d g e r  s h a e t  sho;iing 

a payment would n o t  be s u f f i c i e n t  p roc f  of such  payment t o  

r e v i v e  t h s  d e b t .  

It  i s  our  view t h a t  t h e r e  rras no evidanca  t o  show the  

c i r c u ~ n s t a n c e s  under which t h i s  g1 rids p a i d  to  t h e  p l a i n t i f f .  

There was no evidence  from which e c o u r t  could  fincl t h ~ t  tha  

c i r cums tancas  were such  t h a t  a promise t o  pay the  o l d  s t a t u t e -  

b a r r e d  d e b t  could be i n f e r r e d .  I f  t h e r e  was any such  avidance ,  

t h e n  i t  would be t h e  d u t y  of  t h i s  c o u r t ,  p s rkaps ,  t o  re i ' e r  t h a  

m a t t e r  back f o r  EL na-J t r i a l  s o  t h a t  t i le c o u r t  below c o u l d  con- 

s i d e r  t h a t  ev idence ,  b u t ,  ss t h e  c a s e  s t a n d s ,  t h a r e  i s  no 

evidence  on which t h i s  c o u r t  could s a y  t h s t  a promise t o  pay 

the  s t a t u t e - b a r r e d  d e b t  cou ld  be i n f e r r e d .  I n  the  c i r cums tnncas ,  

we a g r e e  w i  tf1 thz  submiss ions  aaus  by PIr. Cork, &nd i t  is our 

view t h a t  t h e  p l a i n t i f f  was prec luded  by v i r t u a  of  t h a  Limi ts -  

t i o n  o f  Act ions  Law, Cap. 222, from r e c o v e r i n g  Tron t h o  amount 

c la imed i n  r e s p e c t  c f  t h e  d e b t  a l l e g e d  t o  ba due on t h e  3 1 s t  of  

December, 195js namely, f21.6.4d.  

For t h e s s  r s s s o n s ,  w e  w i l l  amend t h e  judgnant  e n t a r x i  

i n  t h e  c o u r t  below by d i r e c t i n 6  t h s t  judgment 52 e n t a r e d  f o r  t h g  

p l a i n t i f f  i n  t h e  sum of £18 2nd c o s t a  ~ p p r o p r i s t e  t o  t h a t  

amount. Ths a p p e l l a n t  will a l s o  havo n , ; ropor t ion  of ti16 c o o t s  

of t h e  appea l ,  which h s  be.?n a . l lo~red  i n  g:rt9 ~ h i c h  ;:e f i x  et 

~ 6 . 6 / - .  




