
II-

.. 

I 

\ 
I 

I 
i 
' 
I 
I 

I 

: 

f \J ,. t 

IR ·THE SUPU'.ME COUllT OF .JUDICATURE OF JAMAICA 

DI EQUITY 

SUIT NO. £338 OF 1994 

IR THE MAT1'ER. of the benefits under the Pension 
Plan for Employees of ·M.r Jamaica (1968) Limited, 
(as amended). · 

ARD 

IN THE. MATTER of the i.Uterjlrecat:iou of the Rules 
and Trust Deed of the Pensiott Pian for Employees 
of Air Jamaica (1968) Limited (as aliielided.). 

BE'l'WEEN 

AND 

AND 

ABD 

AND 

AND 

AND 

AND 

A N .J 

AND 

AND 

AND 

AND 

JOY CHARLTON, CLIVE GOODHALL, 
BARBARA CLARKE, I.AH PHILLPOTS 

(sulag on behalf of t:hemselves 
and ~ers of. the Pension Plan 
for F.mployees of Ai,r Jmaai~ 
(1968), Limited. · · 

AIR JAMAICA LIMITED 

LIFE OF JAMAICA 

CAPTAIN LLOYD TAI 

IAN BLAIR 

AINSLEY CAMPBELL 

MICHAEL FENHEi. 

JOHN THOMPSON 

CAROL JOBES 

lCElTH SENIOR 

ROBERT ClWiS'l'ON 

i>R;, VINCENT LAHRERCE 

THE AT'l'O~ GENERAL 

Mr. Muirhead Q.(: & Mr. W. W1lk1.ns 
instructed by Mr. V. Cheu ~f Clinton 
Bart & Co. . 

Mr. R. N. Henriques q.c., Mr. B. Parker & 
Miss A. Fowler in8tructed by Livings~ou, 
Alexander & Levy for First Def eodailt 

Mr. M. Bylt:ou & Miss N. Lambert iDstX'llCt:ed 
by Myers, Fletcher & Gordon for Second Defendant 

Mr. Dellllis Morrison Q.C., and Mrs. I. Maogatal.
Munroe instJ:\ICted by Wnn, ~. Orrett & Ashenbeim 
for Third, Fifth· - "--lleventh Defendants · 

-~· Li. SchG.xsch:nidt, H:r. D. Uowd1ng inst~cted by 
.Kni.P,t. Pickersgill, Doweling & Samaels 'for Fourth 
uef endaut · 

Mr. D. Leys & Miss Simons :lostructed l>y Director 
of State Proceedings for . Intervener. · 

- • • •• • I. • 

·'· 

PLAD"lIFF 

FIRST DEFENDANT 

SECOBD DEl'EHllA1rl 

TllIBD DEP'ERDART 

WUR1;11 DERHDART 

llFl'H DEP'ERDART 

S:trm DEP'ERDART 

SEVENTH DEnrmAl17 

EIGHTH DEFEtiDAHT 

nrmt DErmiDABT 

tJllfm DEFERUAft 

ELEVENTH DEFEllDAN't 

DITERVEllER 



... 

.. ' ,;, -~· 

·. " r>;n1 

:: 

,,· 

... 
•.· 

.. _ 

; • 

· ' 

.. 
" 

; '} t: , ... .. t 

. t . ' 

J • ' · d. 

.. ! · •• ~·.: f 

' . ' .: . ~ -

,1, j '•, -~-· 

~· £'. ( J • ' ··' ' .... ' ~ ... : : ~ · ;!~., ... · ~ ." f •r,• : '. .. ftC.f_r,r; 

.. ~: . 

'· .. ; · - l . ;. 

'" 
.I ' ,• 

,, . .. 1· ;, . .ir. · 

. / . • t. ', I ' ' 

. ~ . 

. /· ; , · ,_ 

°' . - 1 . T.'J f :~ . : : .,,,.,, 

! ' i . . . 
: : ; ~ ' ·.: I I 

\. : . 
. ;_;:: ·)'." · : ·.i •. J ~ • 

•' 

• ' : 

.,. 
• , ... .. . 

i ! '', " 

l · " 
• j . 

. .. 

l...· d 'r 

: !.. : 

. ; .- ~ ; . 

·-. ·, 

-· . •• '!. . 

, . I , , t 

.-. 

• ~ J 

.. 
' '· 

r . "' 1 I , 

. , .. I, • : . ; = • . · ~,\, 

: • : '' I ~ · ' ·~ ·"' • .' :, 

. , t • : • " · , . ,. · },· . 

: • 

''..i,l 

· · ~. ! : ; : ·. 

't • ~ • 

I{' t~: ,, • 



• 

e 

Theobalds J. 

... 2 -

.JUDGMENT 

Delivered: March a, 1996 

The four Plaintiffs herein are the duly appointed representatives suing 

on their own behalf and on behalf of the members of the Pension Plan for em

ployees of Air Jamaica (1968) Limited. 

By an Originating Summons datnd the 10th of August, 1994 the Plaintiffs 

herein seek -

(1) A Declaration that the Plan has b1~an discontinued 

by th<": Company. 

(2) An Order that the fund be dealt with in accordance 

with section 13 of the Plan or in such other manner 

as the Court might dc?m just. 

(3) An Order that the Fund ¥.tanagers be required to 

preaerv~ the fund and convert it in an orderly, 

timely, and b~n~ficial mannP.r into cash to giv~ 

effect to the provisions of section 13 of the 

Plan in accordance with or such dir·:;ctions as 

this Honourabl~ Court might deem appropriat~. 

(4) An urdur that th~ Company may b ~ restrain~d from 

making any amendments to the Trust Dc~d and Plan 

or in any oth~r way act in such a manner as t<1 

caus~ th~ diversion of the fund to purposes 

other than for exclusive use of the members, 

retired memb~rs or other rccipi~nts of b~ne-

fits under the Plan. 

(5) Such further or other relief as this Honourable 

Court mi6ht deem just. 

(6) Costs. 

At tht: commenc~m'll!nt \lf the hearing of th~ aclgitlatiLi.8 Summons an applica

~iou was made by Learned Qu~en Counsel for tht: Plaintiff for a comprehensive 

Am~ndment comprising some seventeen paragraphs which for purposes of clarity 

ar~ set out below -

(1) A d~claration that the Pension Plan for 

Employ~es of Air Jamaica 1968 Limit~d has 

b..:(:n discontinued by the First Defendant. 
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(iii) 
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An Order that the Fund of the said Pension 

Plan be dealt with in accordance with Section 13 

of the Rules of the Pension Plan or in such other 

manner as the Court might deem just. 

An Order that the Fund Managers be required to 

preserve the said Fund and convert it in an orderly, 

timely and beneficial manner into cash to give effect 

to the provisions of Section 13 of the Rules of the 

Pension Plan or in accordance with such directions 

as this Honourable Court might deem appropriate. 

(iv) An Order that the First Defendant may be restrained 

from making any amendments to the Trust Deed and/or 

Rules of the Pension Plan or in any other way act in 

such a manner as to cause the diversion of the said 

Fund to purposes other than for the exclusive use of 

the members, retired members and their spouses and 

other recipients of benefits under the Pension Plan. 

(v) A declaration that the purported Amendment "E" to 

Rules of the Air Jamaica Pension Trust F~nd (Rules 

of the Pension Plan) effective August 19, 1994 and the 

Second Variation dated the 19th August,' 1994 of the 

Principal Trust Deed dated April 1, 1969 are invalid 

and null and void. 

(vi) In the event that the First Defendant and/or Third 

(vii) 

to the Eleventh Defendants had the power to amend 

the Rules of the Pension Plan and Trust Deed, a 

declaration that, on a proper construction of the Rules 

of the Pension Plan and Trust Deed, the said Defendants 

have a fiduciary duty to the members fo the Pension Plan 

and must act in good faith and properly exercise their 

powers in making any such amendments. 

A declaration that, on a proper construction of the Rules 

of the Pension Plan and Trust Deed, the First Defendant 

and/or Third to the Eleventh Defendants did not act in 

good faith in making the amendments of August 19, 1994 
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to the Rules of the Pension Plan and Trust Deed 

and accordingly, the said amendments are unlawful 

and/or null and void. 

A declaration that the purported amendements of 

August 19, 1994 of the Rules of the Pension Plan 

and Trust Deed to permit the F.irst Defendant to be 

paid the excess in the Pension Fund after payment to 

members of the Pension Plan, retired members and their 

spouses and other recipients of benefits pursuant to 

Sections 5, 6 and 9 of the Rules of the Pension Plan, 

would manifestly alter the main purpose of the Trust 

Deed and Rules of the Pension Plan contrary to the express 

prohibition of the unamended Trust Deed and Rules of the 

Pension Plan and therefore are ultra vires the First and/ 

or Third to the Eleventh Defendaants and void. 

(ix) A declaration that the purported amendtr.ent of the 

August 19, 1994 to the Trust Deed are void as there 

is no power of amendment in the Trust Deed. 

(x) A declaration that on a proper construction of 

Section 13 of the Rules of the Pension Plan, the 

purported amendments of August 19, 1994 to the Rules 

of -the Plan are void. 

(xi) An Order that the Second to the Eleventh Defendants 

provide to the Plaintiffs full detnils and pnrticulnrs 

of the 30th June, 1994 and the details of the assets 

of the Fund sold, ·charged and/or otherwise disposed 

(xii) 

of _and : the value or amount paid to the First Defendant 

consequent upon the realization of the assets of the 

Fund as well as any other particulars of the Fund since 

that date. 

An Order that all amounts paid to the First Defendant for 

or in respect of the Assets of the Pension Fund and that 

the Pension Fund be replenished and ~einstated to its 

condition as at 30th June, 1994 or alternatively the 

Pension Fund be reimbursed in money the amount realized 
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or to be realized from the assets of•the ~ension 

Fund based upon values existing as of the date of 

the Order or at such other date as the Court may dePm 

fit. 

(xiii) An Order that the lntevenor for;thwj_th procures the 
j 

Defendants or any one or more of them to replenish 

the Pension Fund as required and directed by the Court 

and upon default of such replenishment by the said 

Defendants or any one or more of them, that the 

Intervenor shall, within seven (7) days o.f notification 

by the Plaintiffs that the said Defendants or any or 

more of them have failed to so replenish the Pension 

Fund, replenish the said fund in accordance with the 

Intervenor's undertaking given to the Court or otherwise 

as the Court deems fit. 

(xiv) An Order that the Third to the Eleventh Defendants pay to 

the Pension Fund all or any loss suffered by the Pension 

Fund or its members consequent upon ·any action taken 

pursuant to the amendments of the Rules of the Pension Plan 

and Trust Deed of August 19, 1994 and that in which event 

the said Defendants be ordered to pay the costs of these 

proceedings personally and not be entitled to any 

reimbursement from the Pension Fund. 

(xv) An Order that the present Trustees of the Air Jamaica 

Pension Trust Fund be removed as Trustees of the said 

Fund and that in their stead Caribbean Trust Merchant 

Bank Limited or any other suitable financial institution 

be appointed as Trustees thereof. 

(xvi) Such ·further or other relief as this Honourable Court 

might deem just. 

(xvii) Costs. 

Learned Queens Counsel for the First Defendant aptly described the proposed 

amendment as, "long and repe>.tilious". ln any event th~ application was granted. 
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In view of the compcmdious nature of this Originating Summons a bri~f 

history of the background to these Proceedings might be helpful. From as 

far back as 1968 Air Jamaica (1968) Limited was incorporated under the Compani:s 

Act of Jamaica. They were th· ~ National carrier for Jamaica and the Governmt::nt 

of Jamaica were the majority Shareholder. In 1976 the name was changed to 

Air Jamaica Limited the First Defendant herein (hereinafter called the Coopany). 

All employees, including these four Plaintiffs wer~ required to contribute a 

small percentage of their comp~nsation package to the Air Jamaica Pension Trust 

Fund. The Company itself also made an agr~ed monthly contribution to this 

Fund. Air Jamaica having suffer~d operational losses for some years and no 

doubt as part of its policy of privatization, a dE;cisio11 was taken by tho:! 

Government of Jamaic~ to div£st th~ Company to private purchasers. It is 

as a result of this d~cision that the problam before this Court has its gi:n{:sis. 

The: employees and contribut:ors to the fund had their ,;_imployment terminated on 

th:.l 30th June, 1994 in order tc make way for the ·:imploy~:es of the new Company. 

Sev~ral of these form~r amploy~~s received employmnnt with the new Company and 

it is not in issulit that thay wcr2 all paid the b~n,.> f its du~ to them und2r the 

P~nsion Plan which formed a part of the original trust deed. After all those 

paym~nts had been made there r~llld.incd an amount in excess of 400 Million ~ollars 

in th~ fund. The ~mployeec f~~l that they should participate in this surplus/ 

bal~nce and henc~ they s~ek the ord~rs s~t out above. The Company on the other 

hand took the view that since all iti> ~mployees had rec·. ~iv'-d the ben~fits due 

to them under the Plan there was nothing more for tham to get. This is known 

as a Defint=d lienefits Sch~me. l'l:1deed th~ Gov~rnm~nt of JdlJIB.ica on behalf of th~ 

Company had gone so far as to pledge that surplus/balance in tht= Fund to the 

n~w purchaser Air Jamaica Acquisition Group (AJAG) as part of th~ Curr~nt 

Assets of the old Compdny. This is so although ther~ is express provision on 

the original trust d~~d to th~ effect: - 11 it is int~nd~d that the fund shall 

b~ •••••• for the 0::xclusivi..! ben~fit of m~uili<.!rs" and ill ;;hi:! 1992 Amendment to 

the ?lan thi:~ ~ffect that "tbe mo11i~s in the Furid shall not form part of the 

r~v"'nu1::s or assets of th~ Company". (Emphtlsis suppli~. d). 
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The real issue before the Court on the \Jriginating SulIIID.ons is as to who 

is entitled to any surplus/bnlan~e in the Trust Fund uf tsr the Termination or 

discontinuance of the Fund/Plan. I trust that I will uot be misunderstood if 

in this judgmerlt I address that issue rath~r than dGcl specif lcally with the 

severtt~en declaration/Orders sought on the Originating Suunnons. It should also 

be born~ in mind that since th~ Attorn~y General sough~ and obtained leave to 

intervene on behalf of the Crown on the basis of "public policy interest11 language 

should be used which is readily und~rstandablQ to the public rather than to 

couch one's findings/views in t~chnical legal jargon. Frequent failure to 

ref er to the sixty-odd cas~s and text book authoritius which w~re submitt~d 

is not out of disrespect for the zeal and industry of lcarn~d Counsel• It can 

be r~called that on adjournm~nt aft~r submissious wer~ compl~ted I commented 

that there was a marked failur~ to relate specific ~xtrdcts from these cases to 

th~ issues before this Court. In the Sulpetro Ltd ;t al v. Sulpeto Ltd Retir~

ment Plan Fund et al cas(! 73 Atta L.R. (2d) Braco JA at pagi: 51 used precisely 

the same words and here I quot~: 

The cases cit~d and agreed befor~ us with 

respect~ arc not consistent in their 

analyses of the issues, nor uniform in 

their results. The various pension plans 

upon which the Courts have bl,,!en :.iskcd to 

adjudicate lack clarity and pr~cision and 

in som~ cases are entirely silent regurding 

the e~ist~nc~ and disposition of surpluses II ... 
To resolve the real issue b~fore this Court as ~o who is entitled to th~ 

surplus in the trust Fund one must look to and interpret th~ documents which 

se t up tha Trust. The charact;;:r and legal implicatio11s of these docum•.:nts viz 

th{! P\l·.nsion Plan and th..! Trust Agr.:..,;m~nt iire quit-.: s:::.p,-1.r.:..4t<;: and distinct. They 

are related in purpose only siuce each incorporcit~s and is bound by tha other. 

The T~ust LJecd is bound by the Law of Trust e fundamental rule of which is 

t~at a~1y Trust Agreement (with ~xceptions) which offends what is known as th~ 

rub: against perpepetriti.:;s is void. 
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.All that rule says is that there must be a vesting period of a life or lives in 

b~ing and twenty-one years ther~after. Slmply put it c.innot be of indefinit~ 

dun.it.ion as is the cas~ her\:! . A consequence of the br~o.ch of this rule is that 

th~ purported trust is void and it nullity: th~ surplus go~s to the Crown as bona 

vacc.nt.1a. This lat:il: ~xprussion simply means "gooda without an apparent own~r." 

Th~re Arc other circumstanc~s in which surplus b€nef 1ts can vest in the Crown. 

If for e:t.:ample in a d0fin-::d benefit scheme such .:is this thr.. mcmb<!rS get their 

full ehtitleru~nt under the sch~m~ if ther~ is a surplus left in th~, fund and no 

provision in th'3 sch~:me for that surplus to be rctun1":.d to the Company or tt.e 

co&tributors as a r'.~sulting trust them this surplus goes to ch~: Crown as bona 

vacantia. This opc:ra.tes Oi:l the principle that wht.:n the employee part.::d with his 

or h~r monthly contributions th··y knc~w full well wh;=tt th;.:y wgre ge tting in r~turn 

and they got what they bargained for. See Cunack v. Edwurds (1896) 2 CL. 679. 

No on~ at the start knew or ~nvisAged the possibility uf ~ny surplus lea~t of 

all one of such a size. 'rhe ~rowth in the fund could be attributed to actuarial 

miscalculation, to sound and profitable investm;,:nts bj th~, t.rust~es, or to the 

paucity in terms of quantity of the ben1o:f its paid out to thG be111;?ficiari..:s/mt-!mbors 

of the scheme. Such a situHtion .:is has aris~n could -::.-,sily h~ve been avoided by 

subj€Cting the schem.:. to .:inuueil r.;!view by an actuary and out of any surplus 

provision might have be~n madt. for an i11crease in the benefits to th~ mc·mbers 

by wny of bonus declarationsp or a decrease in th~ monLhly contributions to th~ 

fund by both members and company. This would hav~ mot the t~rms of the origindl 

Trust i..leed of 1st April 1969 as regards (a) The fund '1shall b<.: ••••• for the 

'-l'Clusiv1;o b~n~fit of m~mbcrs~ retir~d memburs, the?ir widows a:i.d/or d1c:signatcd 

bcneticiaries" ••••••••••• ,'\nd (b) "No mon~ys which at CJ.UY t1m1.: hav"=l been con

tributed by the Company und.;; r th•.; t~rms hl1reof shall in any circum.stdnces be 

repayable to thf.: Company. 11 

In th~ case of nraithwai'tc v Attorney Gen•-Cul (1909) lCh 510 surplus funds 

were also h1::ld to be boucl vacnntia when it was held tb:-·.t th<: two surviving members 

of .:.i trust were entitled only to paym~nt of the annuit:il:s which they had bargaial:!d 

for. Th~se annuiti~s wer~ pnyable until death and their interest was limited to 

th;.: payment of th~ir annuiti1::s. Th~ r~maining funds w~rE held to b'-! bona v<icantla. 
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In the lat~r c~se of in Re Gallingham Bus J isaster Fund Bowm~~n et ~1 v Official 

Solicitor et al (1958) lAER p. 37 a clear Principl~ ~merged from th~ judgment 

of Harman J who rej~ct~d a cl«Lim for bona vacant1.a. This Principle is th8.t thcrl:! 

can only b~ an int~rest as bona vacantia in a trust iund if the donor (here th~ 

contributing members dnd t:h1· Company) have parted with th( ir ruom~y dbsolut1dy out 

<i!ld out. It could nev~r be sugg~stcd in the installt cas~ th.;.;t either Air Jamaicn 

or th~ contcibuting memb<1rs ~vcr expected to s~e their contributions a.gain oth~r 

thau in the form of beu<afits undt: r th·" Scheme. ThvS'.:! b~ncfi t:s huving b~i;n r~ceiv(:d 

any surplus/ri;;:mciinder in the fund would go to the Crown as bou..i vacantia. 

hl.'~ior~ going on to th1- r .. ;xt cas"' of Dovis ~md Anothr;'r v. Richards & Wellington 

Industries Ltd and Uthers (1991) :L A.E.k p 563 it is convl~ni~nt to dt>al with th': 

validity of c~rtain propos.:.:d am,mdm•~nts to thu I'lan. Th.;.; first Trust Deed dated 

1st April 1969 clt::arly off :::ari~ e:..gainst tn2 rule dgti.inst p ... rp1,..tuities alr~ady dealt 

with. It is therefore a. nullity ;·nd complet<'ly void. I am in ngreem'1nt with th1:: 

submission that there can bl.! no variation or am::'ndruent to <.l nullity. Furth(:. rmore 

the purport~d amendment of th~ 19th August 1994 to thi.: :..' ;:.·incipal Trust iJeed dat•."=d 

the 1st April 1969 is likowis~ a nullity as it seeks upwards of tw~nty-fivc ye~r~ 

..ind, mar~ importantly, afti;:r litigation had collllli1:mced ~ ;:o cun. the Fundamental 

Provision omitt.:;d from th-2 first Trust ~)eed of 1st Ap:ril 1969 by th~· addition dt 

par~graph (d) of the following words 

11 Th~ expiry of the: p~riod of Lwcnty

om:. years after th'" dat '-': of dc"eith of 

th~ last survivor of the iJsua now 

living of H~ r :Oritc..tmic l·if.ij..il•:n.:y l<U~i.:n 

Elizab~th II, and such furthcL p~riod, 

if any, as may be lawful.a 

A bi::l<.:.tcd and misguided <l tt..: mpt if ~v .:?r there was a t complioncc. with th~ rule 

against perpetuities. Haviug found tha4. both attempts to ~m..:nd th~ JJt;• ·d and th~ 

plan havo> be~n invcilid I too am of the opinion that thi..: surplus fu1lds must 50 to 

the:: Crown as bona v,1cantia. Th~! Fuli.ds could not go to th'- First 1;~fendant Air 

J'c:tmaica as such contribuLions as th~ Company has mJd arc not rccoverabl.:! hencn 

no rt..·sulting trust. 
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Lik£lwise employ~e/members of i:h(! plan who have re.c~ivei! t!'wir benefits cannoi. claim 

any further intert!st in th.-;; Sch~me. See Javis and Anoth<:r v 1\ichards & Wallington 

Industries Ltd. & Others (supra). 

Un t:he quc:~tion of cosi.s I am of th~ view that it wr.:.s emmincntly r~.ison-

abl~ for th~ Plaiutiffs to havl! illstitut~d these procodlings. The intf.'ntions 

of tho Plaintiffs and thu Fir;;t D;=fendant were cledr from the inception ahd I c,tn 

fiud ~o good rcasvn why "'-ii:her th,,mselves, the Trusi.cc: '. S or the Man<\gemC?tlt CommiCt'.!~. 

Life of Jamaica, should be mulct in having to pay costf~ ~ ithcr because: of a d~-

f~ctiv~ Trust instrument and Plan or pc;rh<:>ps bccaus, cf an inaccurate actucirial 

report. Each party shnll haw• its costs on an Attot'1;~y :_,nd Cli,mt basis paid out 

e of the surplus of th8 Fund and the r~maind~r n.•verts to th-.· Crown as bona vacantia. 

I clos~ with a somi:::what cryptic comment addr1;:ssed ir. pa:.:ticular to the legal 

repr~sr~nt:ative of the 1''irs' J;;:fcndant ,rnd th-.? Attu;:n3y Gen~.rdl. As is w"=ll known 

I give my judgment in accordanc~ with my und~rstandl116 ot th~ law, but is it too 

much to hope that th"; ghost uf a social conscii.!ucc still stalks the corridors of 

this bless~d land?. 
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