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The assessments in this Appeal were msde prior
to the decision of the Court of Appeal in COLLeCToR

OF TAXES (MUNTEGL 8AY) v. WINST.N LINCCLN - R.M.

MISCELLANELCUS AFPEAL Nu. 2/86 cdated the Sth February,

1988, in which it was held that a Notice of Assessment
to Income Tax rmust state, in substance and effect, the
basis upon which the assessment was made; in other
words, that the taxpayer iz entitled to know the source
of income upo; which the tax is being levied, and
failure to so inform him, vitiates the assessment.

As a conseguence of the foxegoing, a rather unususl
situation arcse in the hearing of this i peal, in that
Counsel for the Appellant, heving filed the Appeal, and
thereby inferentially accepting the Jjurisdiction of this

1,

Court, neverthelesss, on the cas

o
n

being called up this
merning, elected to challemge the Court's Juriscdictian
on the bdasis that the Nutice of hssa:smert herein viclested

some of the princiutles snunciated in the LINCOLN ca:
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The matter was discussed and C.unzel agreesd t

jurisdictional peint would hzve o ne dealt with first

N




before considering the merits of the ippeal proper;

since.obviously, if there was no jurisdiction, that

would be an end of the matter. I now turn to the

considération of that guestion and that guestion alone.

For the Appellant, Mr. Grant citing the LINCJLN

case, submitted:~

(a)

(b)

that.the Notices of Assessment were
bad in law because they failed to
comply with the Statutory require-
wents i.e. that they failed to inform
the Appellant in substance and efféct
of the pasis upon which the assess-—
ments were made.

that in any event, the assessments
were equally invalid becsuse they
were made without any opportunity
being given‘to the Appellant to render

a return.

In response, Mr. iAlder submitted as regards

(a)

that the assessment notices had
corplied with the Statute and did
cintain in suostance and effect, the
basis upon which the assessments were
made. He referred to the assessment
notices exhipitdd, and in particular

te a notation in ink thereon under the
headlng""ADJUSTMLNTS" where the follow;
ing words had been inserted:—:

"Income recomputed as per Capital -

Statement.”

As regards (o), it was submitted

that the reference to a "Capital .

Statement” oovicusly related to the



fact that a return had previously
been made by the Appellant and to
which his &ccagntants had appended
a "Capital Sta%gmentv; fofore the
assessments were issued. Therefore,
locking at one in conjunction with .
the other, it was clear that:-
(a) the taxpayer was avare of the onasis
upon which the assessments had been
made, and n
(b) he had in fact submitted returns prior
to the assessment.
Apart, however, from this, there is in my bundle,
an Affidavit filed on pehalf of the Respondent by
Mr. Aubrey Donaldson Evans, Chief Investigator in the
Income Tax Department, the officer who investigated
this matter and examined and dealt with the file of
the Appellant LYNSON CHARLTCN. I have read that
Affidavit and it seems tus me that (whatever may ce
the critieisms of the Notice of Assessment) a clear
inference can be drawn from the Affidavit that the
Appellant had, in fact, besen aware of the basis upoen
which the assessments were made.
:For that reason, the question in this case isg not
merely whether the Respomdent had failed to comply
with the Statutery reguirements relating to the Notice

of Assessment, but whether such failure was any longer

relevant if the taxpayer did in fact «know the basis

upon which it had been made. 1In short, are the recuire-

ments of the Statute mandatosry and dees a failure to
state particulars, regardless of any subjective knowledge
in the taxpayer, ipso facto, render the notice invalid?

I shall return to this guestion later.
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Firstiy, however, I must deal with the second
leg of Mr. Grant's submission, namely, that the

assessments were also invalid ocecause they were made

‘'without ény opportunity having oeen aFforded the tax-

payer to rencer a return. I think this point must
faill, because.l acéept Mr. Alder's submissicn thét
the Appellant had already made returns prior to the
issue of the assessment and there could, therefore,

be nu guestion of any such assessment having oceen

made withogt affording him an opportunity to do so.

I retﬁfn now te the question raised by the first.
limb of Mr. Grant's submission. In reply thereto,

Mr. #lder had submitted that the note on the assess-
ment notice stating - "Income recomputed as per
Capital Statement” - was a sufficient compliance with
the provisions of the Act.

The phrase "Income recomputed as per Capital
Statement™ is one with which Accountants, Tax Officers
and perhaps even Tax Lawyers may be familiar, but I
would be extremeiy surprised if persons existing
outside of that group had any clear understanding of
the phrase t. such an extent as tv inform fhemselves
of the bssis of thé assessment. As I understand the

reasoning of the Court in the LINCULN case, compli
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with this provision must néces;arily invelve the use
of non-techmical lancuage capable of beingranderst;sd

oy the average citizen, e.g. by simpiflsf;ting on the
face of the notice the particular séurcé of-sources st
income being taxed,_sgch as income afisiﬁg from trades,
dividends, interest;jeté,_ un the ocsasis of that decision,

therefere, the Notices herein have failed to comply with

that test, and are, priras facie, invalid,f

o~
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All of which brings me aack to the question posed
earlier in this judgment. Would a failure to give a
proper description of the sources of income as reguired
by Sectien 75(3) of the Act render the notice invalid,
even though there is evidence to indicate that the
taxpayer, in spite of such failure,-did in fact know
the source of-income being tawxed? Is this failure
fatal regardless of the subjective state of mind of the
taxpayer?

On this point, Mr. Alder relied on certain oDserva-
tions in the judgment of CAREY J.A. in the case of

KARL, EVANS BRUWN v. THE CUMMISSICNER UF INCUME TAX

décided in the Court of Appeal on the 19th June, 19817,

The reference is to a passage which occurs near the
end of the judgment of CAREY J.k, in which he was drawing
a distinction between an Appeilant in this Ceourt and a
Plaintiff in an action in the Supreme Court; in relation
to a request for further and vetter particulars. The

passaege reads as follows:w

"In the enqguiry undertaken by
the Commissicner, the taxpayer
on whom the responsioility zand
duty of full disclosure rests,
would either have digclosed
fully er partizlly. «n the
vasis of that disciosure, full
or partial, the Commissioner
would have made an assessment
accorcding to his best judgment-
In a trisl, the situation is
wholly dissimilar. That is an
adversarial situation where
there is no duty on either J&f
the parties to make a full
diselSsure. ¢n the one side,
there are allegations and on
the other, a traverse or other
answer., The Pleadings of the
Plaintiff might be so general
as to prevent a proper defence
being pleaded. He may, therefore,
oe required to condescend to
particulars so that his opponent
is not taken by surprise. No
guestion of surprise cam arise,
at all events, so far as the
taxpayer is congerhned.




It should be clear that since it
is the taxpayer whe is required

] to make a full d&isclosure, parti-

© . . culars of allegations in the

g Commissioner's Statement of Case
cannot be allowed, for that would
be to reverse the roles of taw-
bayer zand the Commissioner. That
position is not, in my judgment,
sanctioned by the Income Tax Act, ™

(my emphasis)

In that passage; CAREY J,A; is apparently
adumbrating one of the fundamental elements of Income
Tex law, namely,_that nc one knows better than the
taxpayer wﬁét ié.his true income; a view with which
I respectfully agree.

Apart from that peint, nowever, it does not

appear that a decision of the Court of Appeal in

m

England which was most relevant te the decision in the

LINCSLN case, was ever cited to the Court of Appeal

here, or indeed, before me, in the instant case,

That is the case of W.H. COCKERLTNE & CL. v. THE

CUMMISSIUNEHS GF INLAND REVENUIE 16 T.C. 1, in which

the guestion Defere .the Court wes very similar to that

Defor Lourt of ippeal in the LINCULN cas
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that case {the ﬂﬂdlish'casa),tit wzs held that an
assessment wss mere mechinery and, did not, therefore,
affect lisbility for thé tax.

At page 18 €t seq LCRD HANWORTH M.R. dealt with
the matter thus:-

"Another point is taken by Mr. Wil#red
Greene. He says that this right under
Section 39 remained open to Sir Walter,
that no effect ought to be attached to
this payment of £107, 106 because it was
paid without an assessment actually

 being made upon Sir walter, and that
there can be no payment without an
assessment. In language which was,
perhaps, coloured by.a warmth of feeling
about it, he suggested that it was
entirely wrong, and, indeed made an
inroad upon the rights of the sub ject
that there should be &ny sum ever




accepted from the subject in discharge
- of a lisbility in respect of which
there had not been the assessment, or
paper imposing the assessment, served
upon him. In my view that argument
is unsound. I do not think it is
necessary in all cases, in order to
‘enable the Crown to receive meoney,
that there shsuld 2e an assessment
actually served of that sum which_zs
ultimately paid. Lord Dunedin, in the
case of WHITNEY v. CUOMMISSIONERS GF
INLANL REVENUE 1926 A.C. page 37, to
which reference was made yesterday,
points out, at page 52, that there are
three stages in the impesition of tax.
"There is the declaration of liability
sesececesNExXt there is the assessment..
Lisbility does not depend on asgess-
ment. That, ex hypothesi, had aziready
Deen fiwxed. 3ut assessment rarticu-
larises the exact sum which a person
liable has to pay. Lastly come the
methed of recovery.”" Leord Dunedin,
speaking, of course, with accuracy as
to these taxes, was not unrmindful of
the fact that 1& is the duty of the
subject to whom a notice is given to
render a- return inorder to enable the
Crown to make an assessment upon him;
but the cheBrge is mede in conseguence
cf the Act, upon the subject; the _
assessment 1s only for the purpose of
guentifying it. In a passege in Lord
Justice Sargant's judgment in the case
of WILLIAMS, he says this:- "I cannot
see that the non-zssessment prevents
the incidence of the liability, though.
the amount of the deduction is not
escertained until assessment. The
lienility is impesed oy the charging
section, mamely Section 38,7 which is
cxcess Profits Duty - "the words of
which are clear.” The subseguent
provisiens =g te zssessment and se on
are wachinery only. They ensble the
lisbpility to ne guantified, and when
guéntified to be enforeed against the
supject, but +the lisbility is definitely
end finally created by the charging
section and all the meterials for
ascertaining it are available immediaztely.
#ith the greatest respect to the learned
Judge, I think he has attached guite
undue importance to the machinery of
assessmént and recovery and toe little
“importance to the creation and the
charge of the liapility., The liability
like otner liapilities, has te be
discherged or providec for ocut of the
profits of the Company.™ I was a party
to the judgment in that ease; and. I
associate myself now, as I did then,
with those words of Lord Justice Sargant.
They fullew exzctly the znzlysis made by




Lord Dunedin, and they zre consistent
with the impesition of the Income Tax
which follows upon the duty of the
taxpayer to make a return showing on
what sum he is liable to pay his tax.!
(my emphasgis)
vn the basis of that reasoning, with which I zlseo
most respectfully agree, I would be disposed to take a
less trenchant view of the imperfections in the Notice
of Assessment, and hold that the personal knowledge of
the taxpayer 1s relevant.
1f, however, I am correct in my understanding of
the ¢atlo decidendi of the LINCULN case, then it seems
that such a course is not abziledle to me, snd that I
am obliged to hold that the assessment is a millity.
Suiding myself, therefore, by that view of the
metter, I find that the assessments herein are a
nullity and that all subseguent proceedings based
thercon zre similarly¥ tainted. The result, therefore,

is that this Court has no jurisdiction to consider on

their merits, the issues rzised.

uUrder as followss:-
.
Coram finds that assessments invalid. Court has mo

jurisdiction to entertain Appeal. No order as to

Approved

£y

R ™
{

H
R -

,A_.,,,..ﬁﬁ..,__.__",‘\},;_",_ﬂwﬂ_,w- ?

F&Y ko
N ",7 "!.Y” VA
N .

.
§
Ly b

¥

The Hon. Mr. Justice W.D. Mersh
Judge of the Supreme Court zand
of the Revenue Court




