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SUPREFE COURT CIVIL APPEAL NO. 44/88

BZFORE: THE FON., MR, JUSTICE ROYE, P.
THE HONMN. MR, JUZTICE WRIGHT, J.A.
THE HON. MIZS5 JUSTICE MORGAN, J.A.

BEETWEEN CHASE MERCEHANT BANK JAMAICA ' '
LI¥ITED APP'LLANT
AWD INSURAMNCE COINMPANY OF THE
HEST INDIES RESPONDENTS

Fr. R.H.A. Eenricues, .C. and Mr. Navid Batts
for appellants

Dr. Lloyd Barpett for respondents

May 3 and June 5, 15€%

Morgan, J.A.:

This is an appeal from the Order of Malcolm, J.
on an Originating Notice of rotion made on the 17th June,
1388, whereby he set aside with costs a supplemental award
of interest made to the appellants, Chase Merchant EBank
Jamaica Limited, by the sole arbitrator, ¥r. David Muirhead,
¢.C. on the hearing of a dispute between the appellants and
the respondents, the Insurance Company of the West Indies.
On the 3rd May, 19289, this appeal was allowed, the Order
set asidz and the suﬂblemental award of the arbitrator was
reinstated. As promised, the reasons for judement are now
put in writing.

Cn the 4th September, 1274, the refpondents as
insurers entered into a Policy of Insurance/called a

Contractor's All Risks Policy with the appgllants as
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rmortgagees in the sum of "$.3,8'9'1',2?J”S ‘aga'inst loss, dawaze or
destructidh spﬁject to the teﬁﬁsy_exce@tibns and conditions
contained in_the'said_aoiicv_bf;insuranceo

_”he nropertj 1nsured’nas described as 388 dwelling
houses atwﬁgadowvale part of Cnmbe?iand Pen in the parish
of St. Catherine. Difficultigs_arose on the site and as a
result the appellants claiﬁéé.oqgthe'policy the sum of
$462,565.00, Tha:iespéﬁéentsjéiééﬁted the claim and the
matter was“réferredjto_arbitration;: The arbitrator heard
the partles- found tﬁat the annellanta succeeded and
directed’ thb re spondents to pay . to them the sum of
343,535,908,

' The arbitrator expressly reserved the question
of costs an& interest as thé.sixth paracraph of the award
shows:

“The 1ssue of costs generally and
of interest; if. any, on the award
I have reserved in order to have
the benef1+ oL sabm1551onq by the
Lbartlﬁs.n T '“5
Tﬁe itrator had a further heallnq linited to
costs and lntarest and made & - suprlbmental award of two
parts. The part relevant to. thas~ oroceedlngs reads:
I a:a;d that the wecond DPlaintiff
_(“ﬁSDOpdent} is ‘entitled to interest
- on-the said sum .of $348,535.00 at
the rate of 15% per annum from the
15th day of *ay 127%, to the date of
publication of my award, namely,
. Farch- 31, 1986, and I direct the
- Defendant to pay such interest
u;accordlncly to the Second Plaintiff.”
ThlS lS the award whlch was set a51de by Malcolm, J.
and it lS from hls order that *Hls aﬁneal lles,
ix grounds ware flled as Ollows:
'“1;' The 1earned Tllal Judge erred
= as a matter of law when he
set aside that ma?t of the
supplemental awaré of the .
Brbitrator related to the

"award of interest as a con-
- sequence of Clause & {a} of
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the insurance pelicv. .. . s o
The Learned Trial Judge mise
construed Clause € (a} of the
insurance poligy when he came
to the conclusion that on an
_ntervr :tation thereof the

a;ntlff Zpnellant was not
renti;led_tc the awarcd of
interest by the Arbitrator,

The learned Trial Judse erred

ria
a2z a2 matter cf lav in con- |
struing Clause ¢ {2} of the
insurance policy in that . -

whilst the clause axpraessly
prov1ueé undexr excentions

*that consecuertial loss or
damage of any kind including
penalties under the contract
for delaving or non-completion,’
that on a proper construction
of the nolicy such consecueﬁtla?
damage as was excludad was
limited to consecuential damage
‘directly or indirectly related
to the risk insured and =rred
when he held that ths cliause
related to damag ges totally
unconnected, ﬂlth the rlS&
lnsured aqalnsLt'"

The learned-Trial Judge erred.

as a matter of law when he
“failed to appreciats that. .., -~.. o
although the clause exempted
con:eauentlal ioss or damage N g
of *any kind?, that the use of

the words of ‘any hind' 4id

not anlarge the clause to

cover damage which was wholly
unconnected cr related to the

risk insurec, and that properly
construed” the words ‘any kind’

‘related to consaouantial damages

in connection with or related

i

.V;c*the risk 1n 1r;d acalnst,

The learned Trlal Ju&ﬁe erred

as a matter of law when he”

Failed to aﬂnrec"ate that the . oak
“award made by the érbltrator

for interest was done pursuant

to a statutory power,  namely

“the Law Reform (Hiscellansous
- Provisions) Act, and which is.

totally unrelataed.tce the pclicy
of insurancs and-that this
powsEr Of the Arbitrator or the

- Court could not be taken awvay

save: and except by express
provision-in- the policy: and
that thé exception clause in
~the policy did not so provide.

bl et T R T T L e
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¥{8) The learned Trial Judge erred
when he failed to appreciate’
that the award of interest by
the Arbitrator did not arise
as a consequenca of anything
related to the risk insured
against and was wholly uncon-
nected with the Defendant’
Respondent®s liability under
the insurance pelicy but was
awarded for the delay in
making payment pursuant te
the gtatutory vprovision."

Clause 6{a) of the Insurance Folicy 1s an excep-
ticen clause and states that:
"The company shall net be liable
in respect of wonsecuential loss
or damage of aay kind including

penalties uniszr contract Zor delay
or non-corpletinn.® '

sal

¥r, Henrigues for ihie aopellants arcued that in
construing clause & under thz well established rules of
the Law of Insurance, "interest® is not to ke interpreted
as including consegquential loss hence the award ought not
to have been set aside.

Dr. Barnett for the respondents in answer,

submitted that under the general rprinciples of the Law of

Contract, which is the correct law to be applied, "interest®

mist be construed as "conseqtential lozz" and the learned
trial judge had not erred.

It is not disputed'that "conseguential loss” in
Insurance Law is not covared Ey a policy of insurance,
insuring named risks; unless the zmolicy so provides or
the varticular loss is specifisally insured. Thus a
simple insurance on property 3doe:s not zover loss of rent,
occupancy, business profits, wagzs of servants or workmen
rendered idle or other conseguenitial Jamage. It is
usually said that suchk losses arz toc rewmote to be recov-
erable since thev are not proximecitaly s~msedt by the peril

insured against. {MacSillivray £ P2ar<ington on Insurance

Law 6th Edition paragraph 1761). .Ir. Henrigues puts it
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this way = there must bc some cause o7 cort:ction with the i
risk covered. Ee submittad th conze piential lozz must
be something relevant to the risk or connected with it,
and if that is correct it would Lbe inconcei-able to say that
"interest”, in this instence, is relevart o the risk and
must be construed as consaguential damags,
Dr. Barnett argued that gunsral princinles of
law and not Insurance Law should apply in constriing
;
congequential Jdamag znat a Pelicy of Insurance is a E:

tain zvents the insvrser shenld indemnify

h
0
o
[}

the hapnening ¢
the insured by paving morctary walzn o0 hils loss sufferaed
Girectly or indirectly and t'.s, theraiovre. igclules ‘conse-~
guential". <onsequential lcss, ko s

bevond the normal measurs such as rwref cs "o3%h OY SXpenses
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o
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incurred through the breach and are 1naacver

remote” - {lcGregor on Dzmages 13th I¢iilen maragwaph 2021).

He argued that rayment of interest in this case waz made

=

on the basis of compensation for the icss of usz of noney
not having been paid in time which would include “profits
lost” hence an award of interest would constitute consé¥
guential loss.

Historically, interest could not be awardsd on
insurance claims but this has bes: cherncaed ginso the passing
cf the Law Refcrm {Miscellaneous Pzovizicns) Act. Section 3

states:

"in anv yi*-wﬂﬂlrﬁ“ "Iy
Court of il bt
of any LuriL
way, if thot
there zhe o

gurm for icn S
interest & suchk
fit on the W;olﬁ
the debt
or any cori
the date when the
arose and the date ~f -2 4uiow




-
In examining the nrovisicons of this statute and

that of the provisions of Interest (Zllowance by Jury) Act,

1908, Smith, <Z.J. in Paymond Internaticnal (Ja.} Ltd, et al

vsi: The Government of Jamaica f{unrevorted} £.C.C.A. No. HED

of 1274 and the Court of 2Apreal per Twowner, J.A. in Marley

& E}Ent_épd, VE . Eutﬁal Housing Services Ltd. (unreported)
£.C.C.A. No. 3, 4, 5 of 1987, held that an award of interest
is'noﬁlpart of the meneral law of comtract and that since

an arbitrator must aprly the general law, then he is
Jémpowered to award interest. sut, arcved Dr. Barnett, this
éowér is jurisdictional, of a genazal nature znd was not
inteﬁﬂed.to take away basic rizhts. Im support he cited

Allen vs. Thorn Electric Industries I4d. (1887) 3 ®.L.R. |

v—.

358 at page 870 as establishinc thet where there is ambi~
gquity in a statute it is to ke resolved in such aTWBy as
to make the statute less onerous for the mublic so as to
cause”iess interfzrence with rights and liberties as exist
in cdnt:actual onlications than a strincent interpretation
would.

I would find no difficulty with this argument
were it not for the fact that thsz matter being Jealt with
is one which concerms an Ipsurance ¥olicy. 7To have a proe-
rer interpretzation it must, in my view, rest in the law of
the subjECt, its customs and its usages; ¥here the specific
applicable law is silent or admits of arbiquity then tha
general law will be brought in for aid. I am of the opinion
that the law of insurance 1is the PYoper law to be used and
it is npeither silent nor ambiguous on the issue to be
decided here. |

One can take ingurance covsrace for conséQuential
'loss; e.g. for loss of profits, but it was neﬁer sﬁgqested
that one could insure against non-payment of interest

which interest betame Jue by virtusz of non=payrent of a
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just claim. In my Judoment interest in tn ase cigcﬁmétances
is not “consequentizl loss” within thecmaaniﬁg of clause
. &8(a} of the pollcy nd isdtberef re not excludsed undsr the
.pollcyg |

The remaining guestiorn is whether interest”is
payabie in this case. It is accepted that the law rakes
an corder for nayvment of interest discretionary. Ih_ﬁebster

ves. British Emmire Futual Life 2ssurancs Co. {18803 15 Ch.

Div. pags 169, the insurance company withheld @aymen£;¢h
the death cof the assurad becauss the claimant did not-have
the consaent of the legsl represéntatzve of the deceased.
On the claimant’s death his executorg successfully brought
an action égéinst the corpany, and the Court upheld the’
nop-payment and crderad ﬁavweh+'mith irterest. The Court

of App=zal had to consider whether interast had Seen proﬁérly
given. 'zt was held that the case was broucht to reriove

mere technical liability. The interest was &isallowéd and
Janes, L.J. made the fellowins opoints:

for the wrongful

1. Interest iz awarded
ney whichk ought to have

detention of mon
zen paid.
Z. If the company is not in default and
is always ready and willing to pay on.
demand, it is unrsasconzble and unijust
to award interest.
It seenms to me that one must leook at the circum-
stances of the case to be able proverly to sxercise a .
discretion. Dr. Barnett in urging that there was no basis
for payment in this case, wmointed out that the anpellants
succeeded by way of subrogation an 6 the claim was disallowed
to the extent of $1¢0,000 which shows that the compény’s ‘
objection to the claim was not withou: merits However,
exhibited in the affidavit of Jennifer Cox dated

25th December, 13587 is a letter marked "JC 6% which savs

inter alia:
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77e have decided to renudiate

liability on the grounds that the

losses were not notified or their

ngrticulars sunriied with

promptitude.”
The only meaning te be-ascribked to this letter is that
there was no intention on the part of the commany to vay
any sum at &ll to the insured, ¥o ocifer was made nor was
any rart payment made in escrew. In fact the language

clearly indicates the inapplicability of this step. ‘hat-

ever the basig for the arbitrator’s finding therefore, on

thase two points thers remains the uncontradicted fact

that the appellant’s moneys wers beins wrongfully detained.
It wes further submitted that the arbitratcer did
not consider the award of interest on a discretionary basis

but dealt with it as automatic. Ths arkitrator made his

i

the parties further

t
o

award on the 3ist ¥arch, 1233, hea:

[

subgisgiont as to irnterest ané cos

or
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ember 29. Fe did not

r?.

made the supnlemental award on Zep
set oui the submissicns nor wvhat he accepted but the only
inferehce to be &rawn from this is that he came to his
decision on the basis of those submissions. It could,
perhaps, fairly have been said that the decision was auto-
matic had he not reguestad and heard further submissions
on "interest®, inter alia,‘but_haviﬁg done that it cannoct
now be &aic that he dealt with interest in an automatic
manney, |

I% wasz then submitted that there was no basis
for concluding that payment was improperly withheld and
that f£he agbitrator did not say so. It is correct that he
did not write in tha award that he found it was improperly
withheld but it is obvicus from his outline of the facts
that he mist have had that in mind as hs indicated in his
outline that the moneys had not been paid. It is to be

observed that ha Jave no reasoms for any of his awards so
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any omission to spall this out cannot he said toc be unaware-
ness on his part to state this finding. The law is that,
except in an award on a special case, an. arbitrator nesed not

wive any reason for His award.

Lastly, the rzsnondents subgitted that interest
vas cordered to be paid fror the date of the submis%ion of
the claim whereas interest should only hawve begun tq run
from the date it was “improperly withhizld® - if so:found,

The date of submission of the claim, in my view, micht
properly be the date of withholding, if the claim is refuted.

The principle was re-statsd in Business Computsrs-::

vs. fnclo~African Leasing {1%77) ¥.L.R. 572 at paoge 587 by o |

Templeton, J. Speaking in a case in rzlation to an award- =
of interest under the Law Refcrm (¥iscellaneous Provisionsh.o:
Act, 1234 and =dopting a princinle first stated by

Lord Ferschell, L.C. in 1832, said: 7 . i

“In my judgment the judicial discre-
tion is not so narrowlv confined.
The vnrinciple is that:

*tthen money is owing from

one party %o another and

that other is driven to

have recourse to legal

procaedings in order to .
recover the amount due to

him,the partv who is wrong-

fully withholding that

monay from the other ocught RER
not in justice to benefit

by having the monev in his

possession and enjoving the

use of it7."

The defendants here were asksd tc pay the claim
when the agpeliants.Submitﬁed it on ths 15th Mav, 1979, but -
they did not pav. it does not 1iz in the wouth of the -
respondents then to complain that the date of pavment of
interest should not commence on the date of the claim when

th
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s have been kept ocut of all moneye since then.
A payment intc Court might have had the effect contended «

for by Dr. Barnett. Instead the respondents chose to



assart that the armellants were entitled to nothing.

in the event, in mv Judoment, the arbitrator
exercised his discretion judicizlliy, ané the judge, there-
fore, erred in lavw in setting aside the order for interast.

The arpellants have succeeded on 211 +heir crounds.

ROWE, P.:

YRICHT, J.A.:

I am in comnlete agraament with the reasoning
an@ conclusion of Morcan,.J.A. Thera is nothing that I

can usefully add.




