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ZACCA, Pat

I have had an onportunity of reading the judsrments of Rowe, JeA.
and Campbell J.A. (ag.)

The real issue in this apreal was whether there was an inkherent
jurisdiction in the Court to stay thc proceedings in the instant case.
There is no doubt thet tlhc Court ans an inherent jurisdiction to stay
procecdings but it is oeing contended Ly the appellant that, the Court
can only stay proceciings where the wpplicaticn is made by a defendant.

In the exercise of its discretion to order a stay of
proceédings, the Court cannot and sihnould net be restrictoed,in view of
its inherent jurisdiction to order a stay.

If the justice of the cuse deminds a stay of proceedings, then
it should not matter woecth.r it is the plaintiff or defendant who is
making the applicaticn,

Campbelly J.., (27.) has offectively dealt with the facts of
the instant case and the Lteral principles involved in this appeal, and
I agfee with the conciusicns which he hrs arrived at.

I too would ¢ismiss this apreal with costs to the respondents

to be taxed or apgreed.
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The inti i it B
plaintiffs in suit g 211/76 whs sre the respondents in this

appeal by their summons 2pplied to Parnell J. for an ord
- - - e P2 er;-

"1. That the date fixed fo i
: L8 [® Neke th@ trlﬂl
action herein be vacated, °f the.

2, that the case be removed from the trial wnd/
or term lists and be only restored therpeto
by leave of a Judge; and/or

Se that 21l further proce:dings in this sction
be stayed,

on the grounds that:

(a) there is pending in the United States District
Court for the District of Delaware against
Chase Manhattan Overseas Banking Corporation
and Holiday Inns Inc. an action claimingz
damage inter alia for the wrongful conduct of
the Defendants in sr about the sale or the
exercise &f a power of sale under a wmortgage
of property which is the subject matter of
the action hereing

(b) thes Delaware action deals more comprehensive-
ly with the issues betweon the partiess

(¢) Delaware is the forum conveniens and has been
50 adjudged in litigation betwesn the partizs
or on behalf of the narties;

(d) the continuance of the action herein would
be an abuse of the process of the Court and/
or oppresive and vexatious to the Plaintiffs
and be an injustice to tusm, the adjournment
and/or stay of the action would cause no
injustice tn the Defendants, and relevant
parties are amenable to the jurisdiction of
the suid Delaware Court in which justice can
be done between the partics at substantially
less inconveniencal"

This application was strongly resisted by th. dzfendants whs are the
1980 parncll J. made an Order in

present appellants but on Decembazr 19,

the following terms:
ccdings in this action be
there is pending for
Action No. 79=182

rt of Delaware
second

uThat all further proc .
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Parnell J. delivered a written judgment on February 12, 1981
on which occasion he ordercd that the defendants (=ppellants) should
have their costs incident £~ the application up to ~nd including‘

November 13, 1980 and that the dercndants (appellants) should pay to the
plaintiffs the costs incurred by the plaintiffs zfter November 13, 1930
including the costs of the five day hearing. There was a subsequent
variation of this order for cocsts. However, as the present appellantshad
put in their notice and groundof appzal well befnrr: the order for costs
was made as set out in the written julgment and as they 4id not file a
further appeal against the order frr costs after February 12, 1981, their
attempt to demonastrate that the learnad trial judge had erred in law in
penalising the defendants in costs, was still-born,

I will essay a short histecry of the litipation preceding the
summons before Parngll J. and for this purnose I will tr2at the responients
as if they were for all purposes a éingle zntity with the same rights,
entitled to the samé remedies, and called by the composite name '"Rose Hall",
except where that would lead to confusion. Rose H211 ownad all the
shares in Rose Hall (H.T.) Ltd and in 2d4dition in excess of three thousand
acres of 1land all situite in Jamaica. Rose Hall (H.I.) Ltd owned a hoteal
calle& the Rose Hall Holiday Inn which in 1976 and previsusly was operated
by Holiday Inns of the Bahamas Limited whose parent company was Holiday
Inns Inqorporated, a cwrpqration %f Tennesee, U.S.A. ose Hall (H.I) Ltd
had an indebtedness te the Bank »f Nova Scotia, Teronto, Canada of U.S,
$6.5 million dollars and as security for the loan the Bank held a first
mortgage over the hotel and its eleven acres of land. Rose Hall (ﬁ.I,)
1.td secured a second lo:zn of U.S. 3 millinn dollars in 1974 from Chase
Merchant Bankers Jamaica Limited, the sscurity for which was all the
shares in Rose Yall (H.I.) Ltd and 3,000 acres of land the property of
Rose Hall., Rese Hall (H.I.) Ltd made default under the loan agrooment
with the appellant, hereinafter!czlled Chase,yand when presse? for payment

Rose Hall having exhausted 11 its endeavours to sell portions of the
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3,000 acres of land for development purposes entered into negotiations
with the Government of Jamaica through the Urban Development Corporation
for the sale to Govarnment of ths dotel. Lengthy negctiations ensued
which culminated iIn the nepgotiator for the Urban Developmsnt Cerporation
agreeing to recomm:nd t» the Government a purchase price of U,3, 14.25
million dollars which was later scaled down to U.8, 13 million dollars.
One of the bases for arriving at the hotel's market value was the
continued particip:tion of the lessecs as operators of the hotel on the
then existing contractual terms. By early 1976, however, Holiday Inns
presented to the Urban Development Corporation a posture of being an
unwilling tensnt which had been sustaining substantial losses in the
operation of the hotel and so would be prevared to devote itself to every
effort to ro-negotiate the terms of the oper:ting lease. From the point
of view of the Government the Sine qua non for the negotiated price was the
on-going l=ase and when this bedrock came loose the negotiations cnllapsed,
Faced with a depressed real estate market, a depressed tourist iniustry
and no alternative proposal by Rose H21l to piy either accrued arresars or
to service current interest and principal repayments, Chase offerad to
seil to the Governmant the shares in the Rose Hall (H.I.) Ltd for U.S.
2.225 million dollars and the 3,000 acres of land for U.S. 1 million
dollars. In purchasing the shares Government would become liabl: for the
debt to the Bank of Nova Scotia, Toronto anid to sundry creditors to a
further amount of 750,000,000, Government accepted Chase's offer and
completion date was set for Decaembher 31, 1976, A feature of the
negotiations between Government and Chase was that Chase Merchant Bank
N.Aoy the parent company of the Jameican corpor .tion, would lend to the
Government of Jamaica the amount 2f U,3. 5 million dollars to finance the
purchase.

In October 1976, Rose Hall brought an action in which they sought
declarations that Rose Hall (H.I.) Ltd was the beneficial owner of the
Jands sought to be transferred to the Governmsnt by Chuse subjzct only to

the legal mortgage in faveur of Chase ~nd an injunction to restr:in Chase
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from selling and transferring the 3,000 acres of land and also the shares
in Rose Hall (H.I.) Ltd and in the alternative Rose Hall claimsd damages.
Chase put in avdefence and counter-claim. The counter-claim sousht a
declaration that Chase was legally entitled to sell the lunds and Shires
held by it as security under the loan agrecment. An interim injunction
having been granted, the application for an interlocutory injunction
came befors me in my capacity as a Judge of the Supreme Court. I gave
an oral decision on November 22, 1976 and put my r-asons in writing on
January 27, 1977. I rofused to grant the interlocutory injunction on
the principle that as the matters at issue between the parties stood at
that time, damages would be an idequate remedy, and Chase which was said
to have assets in Jamaica in excoess of 10 million dollars and whose
stated intention wns to continue in business in Jamaica could meet what-
ever damages 1t was then estimated cculd be awarded to Rose Hall. The
responients appezled against that decision but abondoned their appeal
after Chase transferred the lasnds 2nd shares to the Government in
December 1977 and th: Government thereby became the indefeasible
rogistered holders of both classes of propertye.

There is an actisn pending in the United States District Court
for the District of Delaware intituled Civil Action No. 79-182 in which
the parties are:

Rose Hall Ltd = Plaintiff

Rose Hall (H.I. Ltd ~ Plaintiff
{Iuvoluntary) uniler szscond Count

Chase Manhattan Qverseas Banking
Corporation and Joliday Inns. Inc. - Defendants.

20
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In their statement of complaint the first defendant is said to be a
¢cnrporation osrganize? under 2 Federal Resorve dct and authorised

therzunder to engage in forcign or international banking or financisl
operutions'either directly or through the agency, ownership, or control

of branches or local ingtitutions and that in pursuit of its forsign banking
activities the first defendant owns all the stock in Chase Merchant Bankers
Jamaica Limited. Tt is alleged in that compl:int that upon cne theory,
Chase Manhattan Overseas Banking Crrporation, is liable under the
provisions of the Edge Act 12 U.S.C, para. H01 et. seq. for the acts of

its subsidiary, Chase Merchant Bankers Jamaica Limited.

consisted
The statement of complaint/of some 49 paragraphs in which the

plaintiffs in that complaint charged the defendants inter alia with a
conspiracy to mutually benefit themselves at the expanse of the
vlaintiffs. At paragraph 20 it is stated:-

"The defendants whose selfish interest came
to co-incide, procecderd, maliciously and
wrongfully, to conspire .nd agree to
frustrate consummation of Rose Hall Ltd's
zrrangement with the Jamailcan Governmaent
ant to do whatevor they could to promote
and effect a s2le of the Hotel Asset 2n any
terms at 21l provided -nly that Chase
recouped its loan +nd Holiday Inns Inc,
obtained or was assisted by events in
obtaining concessions a5 te the lease, all
to the zreat loss and damage of Rose Hall
Ltd. Pursuant to such conspiracy, ~nd
maliciously, wrongfully and in bal faith,
Chase engaged in a ccurse of conduct which
incluled the acts hereinafter allsged "

Then at paragraph 33 and 3k it is pleaded:

"33, In agreeing to sell the Hotel 2sset
and the 3,000 acres for a grossly in=-
sufficient price and t» arrange the
financing with a U.3. 45,000,000 loan,
Chase was wrongfully, snd at the expense
of th: plaintiff, seeking to substitute a
government guaranteed loan, the procecds
of which, on information and hslief, it
is believed Chase thouzht would be more
aisceptible to repatriation to the United
States,.

T2
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"3k, As a result of the conspiracy with
Chase and as a rasult of its own unlawful
improper and tortious actiong, all as
described above, defendant Holiday Inns
Inc. succeeded ultimately in obtaining
major modifications of its rights and
oblizations with respect to the Hotel
Asset.”

In its final paragraphs the claim was quantified and the Court
was asked, firstly, to order the defendants to account to Rose Hall Ltd
under parasraphs 3% and 34 and secondly to enter judgmant in favour of
Rose Hall Ltd for damages in the amount of $72,000,000 togethor with
punitive damages of an unstated amount, plus interest and costs,

By motion, Chase Manhattan applied to Senior Judge Steel in the
U.3. District Court for the District of Delaware for Summary judgment
on the grounds that Delaware is not a proper forum, that Chase Jamaica
was not joined as a party defendant although it is a necessary or
indispensable party under = relecvant Federal Rule, that the complaint
should be dismissed because it failed to state a claim ajainst Chase
Overseas when viewed most favourably to Rose Hall, that insufficient

evidence existed to require a2 trial on the issue of control, and

finally that the complaint was stsatute barred. Judge Steel decided all
these questions against Chase and denied its motion. Senicr Judge Steel

gave aa two reasons why Delaware was the proner Jurisdiction to try the
Delaware action rather than Jamaica, that Chase Manhattan is not a

party to the Jamaican suit =nd so is not amenable to its process and
that the Delaware action involved the intrepretation of the ®dge ‘ct
on which Rose Hall so importantly relies.

Consequent upon the dismissal of Chase Manhattan's motion for
summsry Jjudgment, a numbsr of pre-triz]l steps have bzen taken in the
Delaware action with a view to full discovery, iuncluding the deposition
tegtimony of witnesses. In the meantime, however, the Jamaican action
was, on the Return Day of July 24, 1980 set down for trial to
comaence on January 7, 1981 and to continue for three weeks. Rose Hall
did not wish to have the trial in Jamaica commence on January 7, 1981
and so it filed the summons earlier referred to, (which was heard

and determined by Parnell J.) and supported this summons by an

Gl
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affidavit from Mr. Tunnel, its attorney-at-law. Mr. Tunnel swore in

part that:-

"8. Unlike the Jamaican action, which was
primarily concerned with an application
for an injunction to stop the sale by the

N first plaintiff herein, which application

was unsuccessful, ths Delaware action is
concerned with damages for the wrongful
conduct of the first defendant as well as
of Holiday Inns, Inc. in connection with
the sale.

"15. In these procesdinss the contents of
the action in the District Court of the
United States for trial would result in
adjudication of the live issues by the
parties.

"16, Tt is respectfully submitted, therc-
fore, th:it the hearing of this action in
L January would merely tend to obscure rather
( / than resolve the real issues between the
o parties and would lead t» unnecessary
expensee’

At the hearing of the summons the submissions made on behalf of Rose Hall

found great favour with Parnell J. He made a passing reference to the
inherent jurisdiction of the Court to stay proceedings for good and
sufficeint cause ind went on to base his reasoning and judgmant on
interpretation of the statutory provisions of section 48 (e) of the
Judicature (Supreme Court) Act which is in these torms:

"No proceeding at any time when pending in
the Supreme Court shall be restrained by
prohibition or injunction, but every matter
of equity on which an injunction against the
prosecuticon of such procesding might have
been obtained if this Act had not passed,
either unconditionally or on any terms or
conditions, may be relied on by way of
defencs thereto; but nothing in this Act
contained shall disable the Court from
directing a stav of proceedings in any
cause or matter ponding before it if it
think fit, and any person, whether a party
or not to any such cause or matter, who
e would have been antitled if this Act had

(\/ net boen passed, to apply to any Court to

restrain the prosecution thercof, or who

may be eatit ed to enforce, by attachment
or otherwise, any Jjudgment, decrees, rule or
order, contrary to which 211 or ny part of
the proceedings in such cause or matter may
have been taken, shz2ll be at liberty to

apply to the said Court, by motion in a

o iﬁ&% f?jgfb
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"summary way, for a stay of proceedings,
either generally or so far as may be
necessary for the purposssof justice,
and the Court shall thereupon make such
order as 1is just.®

The learned trial Judge held that under section 48 (e) above the following
perzsons are entitled to be an apnlicant for a stoy:i=

"(1) Any person whether a plaintiff or
a third party to the sult or any other
person who can show a sufficient interest;

(2) any person who 1s entitled to enforce
any judgment decree ruls or order given
or wmade in th2 case or which could havae
been given or made.!

Rose Hall does not, however, seek to place itself within the

second category of parsons as set out in the judgment quoted above for the
purposes of this appeal,

Three principles were sct out by the learned judge as the guide-
lines which would zssist him in coming to a proper determinztion of the
case. These are:

"(1) where there is a possibility that a
plaintiff may reap an advantage by
prosecuting a suit in two countrics, the
Court should not disturb him. "nd if =2
stay should be granted by the Court in
order to avoid a duplicity of proceedings,
or to save expanses or trouble, the order
will be made to assist the party applying
who shows that it would be more beneficial
te him and that no detriment will be
suffered by thes other party.

"(2) In general, the plaintiff ought to
pursue the defendant in the Court to which
he iS n'\'"f‘m&lly SubjGCt % @ 0900000000 @®O0O0D0OC &

"(3) Where it is shown that the plaintiff
has bona fide brought an action in a
foreign dountry against a defendant and
that thore is pending in Jamaica an action
based on the same facts in which he is the
plaintiff - but thet an injustice will be
suffered by him if he prosecutes thoe action
here and that the defendant will not be
prejudiced by defending the action abroad,
a case is mad=s out for a grant of a stay at
the instance of the plaintiff."

After outlining these guidelines, Pornell J. went on immediately

thereafter to say:~

21 4
£ ;zK#J




10,
"On the facts before me, the plaintiffs
have shown that it would be idle to
litigates here."
When the judge came to summarize his reasons he repceated the above opinion
that the Jamaican action is now but a "paper -case' when he said:-
"Tf the veil of incorporation is lifted
it will be shown that the real complainant
is Mr. John Rollins, an ‘merican 2nd a
resident of Delaware. He has satisfied
me that th: continuance of his action in
Jamaica would bring him no benefit whatever
if he is successful and that the defendants
will suffer nn harm or injustice 1if the
trial of his Delaware action proceeds.™

Before us Chase has ~rgued that Rose Hall in its capacity as a
plaintiff is not entitled to 2 stay o2f its own action either under the
inhevent jurisdiction of the Court or under the statutory provisions
contained in Section 48 (e) of the Judicature (Supreme Court) act. Chase
further argu->d that if the application was based on the applicability of
the principles of lis alibi pendens, it was bound to fail as the parties
t~ the actions in Delaware »nd Jam2ica were not the same, the issuss were
not the same, =and th= appliecation f>r a stay was nnt made by the party
against whom proceedings bnd beon brought. In other words the quarry is
prepared for a stand-up fight whercas the hunter wishes only to thrust
and wound today reserving his skill for another day.

That the Supreme Court of Jamaica has inhorent jurisdiction to
stay proceedings which are =n abuse of its process whether th:y be
frivalous, vexatious; harrassing, or groundless is beyond question. This
inherent jurisdiction was fully conceded befere us and it seems also
before = -1 T

Three possible classes of persons could have been in the
contzmplation of the lawmakers as falling within the category,

"any person whether a party or nat to
any such cause or matter who would
have been entitled if this ~ct had not

besn passed to apply to any Court to
restrain -the prosccution thoeresf "
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as legislated in section 48 (e) of the Judicature Suprems Court ‘ct,
viz:

(a) Third parties
(b) Defendants
O (c) Plaintiffs
‘nd all these persons in order to come to the Court today to ask for a
stay of a pending action must have been able to have so done before 1883,

Lord Denning in his judgment in R. v. Greater London Council ex parte

Blackburn (1976) 3 311 E.R. 184 at 191 held that Mr. Blackburn had
standing to apply to ths Court for an order of prohibition to prevent the
Greater London Council from acting ultra vires its statutory powers and

by so doing enabling the exhibition of indecent films. He said there

Q_/’ that

"I regard 1t a matter of high constitutional
principle that, if there is a good ground for
supposing that a Government department or a
public authority is transgressing the law, or
is about to trangress it, in a way which
offends or injures thousands of Her Majesty's
subjects, then one of those offended or
injured can draw it to the attention of the
Courts of law and seek to have “e law enforced.®

. person may have standing to seck an nrder of prohibition in
the criminal law on the basis formulated by Lord Denning but such a bzasis
<;J would not be authnrity for any third person to seek to interfere with a
party and party action in the civil laws Indeed the judgment of Szlmon

which a
L.J. in Gore v. Van Der Lan at (1967)-2WaL.R. at ‘3666 se’s ithe limits wi'Deffiicliva

third party could intervene to prevent the continued prosccution of an
a;tion. in old lady had obtained a "free pass'" to ride on Liverpool
Corporation's buses. The document which she signed was construed by the
Court of Appeal to contain a condition which was void as againet her.

e The 0ld lady was injured on one of the Corporation's buses and she brought
an action in nezligence against the conductor. The Livarpool Corporation
moved to stay the procesedings and the Court had to consider an English

statutory provision similar to section 48 (e) above. Salmon L.J. said:
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"For the corporation to obtain th: reolief
which it claims it would be necessary for
it to show that before the Supreme Court
of Judicature act of 1873, it would have
been entitled to apply to the Court in
Chancery to restrain the plaiatiff from
bringing her action against the defendant.
In order to succeed thz Corporation would
have tu establish that the action was a
fraud on the Corporation eithsr (i) because
the Plaintiff had agres with the Corporation
for good consideration not to bring such an
action or (ii) because of some other gonod
reason. ™

Where as in that case the Corporation was waintaining that if
damages were awarded against its servant, the Corporation would be called
upon to pay any damages on behalf of the servant, the Court held that
this could not be a sufficient reason for its intervention as there was
no rule of law that a master was legally bound to indemnify its servant
for the tort of the servant,

By applying the reasoning of the Court of .ppeal in Gore v. Van

Der Lan supra, if a plaintiff could not bring forward a motion to stay its

own procceedings in its capacity as plaintiff, if it sought te¢ rely upon
the wider meaningz of "any person" {n the section, it would be faced with
the difficulty of proving that the continuation of the action was a fraud
against itself,

By the very nature of the proceedings, it is natural and normal
that the applicant .for a stay should be a defendant. He, in the course
of things, would be the one taken to Court against his will and it is not
surprising therefore that the learned authors of Halsbury's Laws, Dicey
& Morris' Conflict of Laws and Cheshire's Private International Law, speak
only of applications by defendants when treating with applications for
stay of procecdings. It is the defendant who is doubly vexed by being
called upon to litigate twice over in relation tc the same subject matter
at the instance of tho sane plaintiff, But Mr. Muirhead says that the
defendant is nct only the natural applicant, but that in proceodings‘ ch

as this he is 2nd can be the only applicant for =a stay of proces:1ngs,.

—
W
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What then we have to decide is whether and in what circumstances a
plaintiff could before 1873 have applied by injuncticn to restrain its
cwn action.

Up to the time when a defence is filed, a plaintiff may by notice
in writing wholly discontinue his action. He will be liabl: tc the
defendant for his costs thrown away throug!* that abortive action but
such a plainfiff is not solely thereby disentitled from bringing a fresh
action arising out of the same cause of action, see Sections 240-243 of
the Judicature Civil Procedure C~de. Where a suit has progressed to the
stage of Summons for Directions <nd actual setting down for trial, a
plaintiff can only discontinue the action with the leave of the Court.
The leave granted may be on terms that the plaintiff be not at liberty to
bring a fresh action in the same matter,

It was put forward on behalf of Rose Hall that on the question
nf who was, prior to the Judicature "ct, entitled tc apply, the principles
relating to =2n applic tion for n injunction or prohibition are applicabhl-
Those principles they say never limited the persons with locus standi to
whether they were named as plaintiff or defendant in any relevant
proceedings, as the basic principle was sufficiency of interest by reason
nf the fact that what was sought to be restrained would adversely affe-t
their genuine interest and they were not mercly busybndies. It is
necessary to refer to three of the cases cited in support of these
propositinnsa.

The first in time Beckford v. Kemble (1882) 1 sm & St 7, 57

English Reports Book 2, p. 3 had a Jamaican connection. The English Court
was moved on behalf of the plaintiff, for an injunction to restrain the
defendants from all proceedings in a suit instituted by the defendants in
the Court »f Chancery in Jamaica against the plaintiff and from all other
proceedings in the said Court against the plaintiff, for foreclosure and
sale of the plantations and premiscs in question in the cause. The ground
of this application was, that these defendants had instituted the suit for

foreclosure in the Jamaican Court, after the decree in the Fnglish Court
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which directed certain accounts to be taken for the purpose of ascertain-
ing the amount of the murtzage debts, with a view to redemption. The
injunction was granted.

This case 1s no authority fi:r the proposition that a plaintiff
could before 1673 apply to the Court for an injunction to stay his own
action. The Fnglish plaintiff was the defendant in Jamaica and although
the application for the injunction was made in England it was directed
to the Jamaican suit.

gmith v. Chadwick (1876 - 77) & ch. 869 is wmore in point. 78

plaintiffs had brought 78 separate zctions azainst the same defendant
arising out of certain compuny tronsactions. To ensure an orderly
prezcntation of the cases the solicitor who acted for 211 the plaintiffs
suggested to the solicitor for the defendant that one of the actions
should be tried as a reprasontative action and the others would abide the
result. This suggestion was rejected by the defendant who toock cut a
Summons to dismiss 77 of the actions for want of prosecution. The
plaintiffts countered by a motion asking for consolidation of the 78
acticns or that one of the actions should proceed as a representative
action while tuce others be stayed.
Malins V.C, found a way tn do justice hetween the parties.
He had no power under the law as it then stood to order consolidation
nor was there any statutory power to grant a stay. He said:
"But there are now vending 77 applications
to dismiss these actions for want of
prosecution and that would be a preposte-
rous thing to do. But, on the onther
hand, the plaintiffs cannot be allowed to
bring forward one plaintiff after another
and so overwhelming the defendant with a
succession of actions."
Later he said:
"No harm can be done by staying the next
step in the other actions, and 1f I have
no prwer to make this order, I think I
ought to have it. But I think I have
sufficient power arising out of the

generzl control which the Court always
exorcises over prrceedings commanced herel”
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What really happened in Smith v. Chadwick is that the defendants

motion to strike out the 77 actions was denied because the plaintiffs
were given extended time within which to take the next step in the
actions., However, Rose Hall argues that if a plaintiff could not in any
circumstance seek an injunction in his own action, the motion in

Smith v. Chadwick would have been dismissed out of hand for want of

jurisdiction.

In Hyman v. Helm (1883) 24 ch, D. 531, B, resident in San

Francisco, brought an action against C in Bngland alleging that C had
been B's agent t» purchase from him goods in England, that B had
recently discovered that C had in the accounts rendered charged more for
the goods than he had paid for them =and asking for an acccunt against C
as agent. C denied agency and claimed a large balance from B. ¢ then
commenced an action in San Trancisco =against B for a sum of money which
he alleged to be dus. B moved in England to restrain the San Francisco
action,

In giving judgment Brett M.R., said at page 537:

"It secems to me that where a party cvlaims
this interference of the Court to stop
another action between the same parties,
it lies upon him to show to the Court
that the multiplicity of actions is
vexatious, and that the whole burden of
proof lies upon him. He does not satisfy
this burden by merely showing that there
is a2 multiplicity of actions, he must go
further. If two actions are brought by
the same plaintiff against the same
defendant in England for the same cause
of action, then, as was said in
McHenry v. Lewis and the case of
Peruvian Guano Company v. Buckwoldt prima
facie tnat is vexatious, and therefore the
party who complains of such a multiplicity
of actions has made out a prima facie case
for the interference of the Court."

As it was in Beckford v. Kemble, so it was in Hyman v. Helm

that the plaintiff in the BEnglish suit was the defendant in the foreign
action and what he sought here to obtain was not a stay of his own action

but that of the defendant in the English suit in his capacity as

/30
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plaintiff in the foreign suit. The applicant lest on the merits and

it is not surprising on the facts that no point was taken in limine

that he had no standing. Put quite shortly such a point would be wholly
inapposite, as the plaintiff was not in his capacity of plaintiff secking
to have a stay »f his own action.

Ladywell Mining Cn. v. Hugzons (1885) “.N., 55 was a case in

which the vnlaintiff attempted to rely upon the reasoning of the Court in
the Chadwick szries of litigatinsn where the 78 plaintiffs had wished to
have one acticn tried as a representative actinn. They failed. Thore
were but two defondants in the Ladywell case and Psarson J. h2ld that

as 1t was unnecessary for them to bring two actions, thoelr summons to
have one action stayed until the determination of the other, was not well
founded. Rose Hall argues that it is not interested in the outcome of
the application in  the Ladywell casc but what is material is the fact
that the summons was not dismissed for want of jurisdiction, and forms
another cexample of a plaintiff boing permitted access to the Court to
apply frr a Stay of its own procesdings.

I do not accept that the cases of Smith v. Chadwick supra and

Ladywell Mining Co. v. Hugrens are illustrative of a general principle that

prior to 1873 a plaintiff was always at liberty to move the Court to grant
an injunction to restrain the prosscution of an action brought by a
plaintiff. They at best form an exception to the general rule that a
plaintiff could not anply. That excention could be framed this way.
Where there are several plaintiffs who have brought actions against
single defendant arising out of the sam: subject matter and the trial of
nne of those actions would for all purposes determine all the factual
and legal issuces between the parties, then the Court would exercise its
inherent jurisdiction to prevent the plaintiffs from bringing one action
after another which would effectively clutter up the work of Court and
overwhelm the defendant, and the Court weould then srder the plaintiffs

to abide by the result of the representative action. tpart from this

: j.ié,;f' 3 ,

6
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limited exception which I put forward, I am not persuaded that a
plaintiff prior to 1873 had a standing to apply to the Court for an
injunction to restrain it from proceeding with an action instituted
by itsslf as plaintiff.

On this pivotal question of whether the plaintiff has standing
to apply to the Court to restrain his own action, Chase relied on threec
cases to show how apart from a lis pendens situation, the Court
proceeded prior to 1873 to grant injunctions. It is well to state at
the outset othat in none of the cases which I will mention her~in was
the plaintiff the applicant for the stay of its own action. 3den v. N¢'-
(1878) 7 ch. D. 781 is authority for the proposition that if the
plaintiff and defendant sign a compromise, whereby it was azreed that
the plaintiff accept a sum of money (for his share in the partnership
business) if the plaintiff subsequently repudiated that agreemsnt and
proponsed to procecd with his action, the Court would prior to 1877 °
jurisdiction at the instance of the defendant to order a stay of all

further procecsdings in that action. In Marshall v. Marshall (18379-30)

5 P.D. 19, Sir J. Hannen refused to grant a stay cf execution on the
application of 2 defendant in an action brought by his wife for restitu-
tion of conjugal rights on the defendant's contention that the
petitionsr was bound by deed nct to institute - such a suit. 4nd in

White v. Harrow; Harrow v. Marylebone District Property Co. Ltd (1901)

85 L.T. 677, where the assignee of a leasc contrary to ' covenant in
a deed instituted proceedings to restrain the defendant company from
building so as to obstruct light to his premises, Joyce J. held:

"It is my opinion that in order to make

any sense of this covenant it must extend
at all evaents to the raising of any
objection to building works on the adjoin-
ing premises sanctioned by the lessor or
superior landlord. Then, if I am right in
that, how would this case have stood befare
the Judicature fct? It seems t me that,
before the Judicature “ct, instituting an
action against the persons interested in
the adjoining premises to restrain them
from prcceeding with the construction of
works which have been sanctioned by the
lessor or superior landlord would at all
events be very forcibly raising an
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"objection. Therefore I think that
befare the Julicature ict, Mr. White
wouli be ontitled te an injunction
to restrain the further prosecution
of that action so far as it related
t» obtaining 2an injunction to stay
works wvhich had been sanctioned by
the lesscr or supsrior lsndlord. Then,
if that be so, since the Judicature ‘ct,
hoving regard to the 24th sectinn, HMr.
White was entitled to apply in the
action of “hite v. Marylesbone Bistrict
Property Company Limited to stey
proceedings.”

The principle upon which these cases proceded sssems tolerably
clear. If 2 man by agraecment for valuable consideration or by deed
bound himself not to bring an action against zan-~ther, then if in
breach of that ~gresment or covenant he should institute the very
proceedings he has bound himself not to institute, the Court would
restrain him by injunction before 1873 and by a stay of procecedings
after the Judicature ‘ct. 4With what countenance would equity look
upon a plaintiff who, having instituted his acticn in the tecth of his
own agreement, have recourse to cguity to place wpon himself a
restraining hand. I would think with a deocp, decp frowne.

Can a plaintiff who is a defendant to a counter-claim in the
same action in his capacity as qua defendant have the locus standi to

ask fir a stay »f the action. Parnell J. found that he could and it

has bzen argued hefore us on behalf »f Rose Hall that that is a correct

decision in law. In Hyman v, Helm supra. Bowen L.J. did not give afirm

opinion on this question: He sail 2t page 543:-

"Then is it vexatious that the defendants

here should seek to become plaintiffs in

San Francisco? Before the Judicature Act

T presume it certainly was an unheard of

thing for a plaintiff tc complain that a
defendant was taking independent procecdings.
Of course therc was before the Judicature

rct an abvious advantaige to o man in becoming
an actor instead of being n» passive defeninnt.
I am not prepared to say th.t matters are on
quite the same footing sinco ths Judicnture
ict. Tt is not necessary to decide 1it.

T am not quite sure whether 2 counter-claimant
beforc decree since the Judicature ict is not
an 1ctor to some extent, and in such 2 scnse
it might be vexatious in him both to proszcute
his cruntersclaim here, and to prosccute the
same ¢aise by independent nction elsewhere."
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Before I leave this case, it may be opportune te recall what
Cotton L.J. had to say about the respective control which a plaintiff
and a defendant could exercise over the conduct of 2 suit. nt page

540 of the Report, in Hyman v. Hzlm supra he said;

"Boefore dacree the cases of the defendant ~nd
»f the plaintiff are obviously very Jdifferent.
A defendant up to docree has no crntrol in the
action excopt that he can move to discuss it
if the plaintiff doss not go on "

6 e coo0o00eecuwo

Assumineg that Parnell J. wns corract that Rose Hall could qua

defendant move the Court to stay proceedings on the counter-claim put in

[

by Chase, would this standing spread to the whole action and so enable

Rose Hall to ~gk for a stay of its cwn claim? A counter-claim is

substantially a cross-action; not merely =2 defonce to 2 plaintiff's claim.

A counter-claim is to he treated, for 2ll purn.ses for which justice

9]

rejuires it t» be s2 trested as an indepondent action, Amon v. Bobhett

&

22 03D 548. If after the defendant has pleaded 2 counter-claim, the

actiosn of the plaintiff is for any re2son stayed, discontinued, or

1]

dismis

L€

5321, the counter-cleim may nevertheless be nroceeded with, Sce
section 21% of the Judicature (Civil Procedure) Code.

In the absence »f autherity to the contrary, it would be illosicul,
in my opinion, Zor a plaintiff to seck to extend o power which it hss qua
defendant to 2 situation where it is = plaintiff with rewedies znd
procedures apposite to its position as plaintiff. Consequently, in so
far as Parnell J.'s decisinon as teo the standing of the plaintiff to
apply for 2 stay was based upon his being a defendant t: the counter-claim,
it cannot in my view bhe sunported,

Chase mounted a long, detailed and sustained argument before the
Court to indicate that Rose Hall's application for = stay was based upon
the lis =zlibi pendens principle. This plea is sufficicntly stated at
page 119 of the Ninth Edition of Cheshire's Private Intoernatiosnal Law as

follows:
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"The question that this plea raises is
whether the Fnglish Court will stay an
action, either domestic or foreign, mn
the ground that the applicant is doubly
and unnecessarily vexed, since the same
causc of action between the same parties
is being litigzted in a foreign country.
If 2 litigant brings two acticns about
the sume matter in fwo Jdifforent courts
in Bngland, his conduct is in 2ll cases
desmed to be vexatious, and the defendant
mty demand that he shall elect between
the twoe procecdings. Where, however,
on: of tho actions has been instituted
abread, 2 party is not necessarily and
invariably put to his zlecticn. The
inplish Court undoubtedly possesses
jurisdicti:n tn stay one of the acticns
but it is a discretiomary power that is
not lightly exsrcised in favour of a
stay.!

Cheshire soys that the gquestion »f lis 2libi pendens may arise

in two different cases, viz,

(1) where the plaintiff in Engl-nd is
plaintiff als~ in a foreign country - and

(2) where the plaintiff in ®ngland is
defsndant abroad or the defend-nt in

™

Insiand is plaintiff abroad.

In the first of these two cases the person against whom a stay is sought
has himself intiated two actions whercas in ths second 2 party who is
plaintiff in one suit is the defendant in the other. Cheshire states
further that a plea of lis 3libi ponduns will net succecded and thz Court
will not wrder a2 stay of proceedings, unless the defendant proves
vexation in point »f fact and also »rove that 2 stay will nr~t cause an

injustice to the plaintiff.

In supnort of its argument that Rose Hall's application for a stay

i bas:d on the lis 4libi pendens rule, the attorney for Chase
referred us to the form of the summons and its similarity with the

precedent for such summons to be found in Atkins Cnrurt Forms. In

particular paragraph 3 (a) of the Sufmons complained that:-
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"(a) the continuntion of tue action herein

w uld be an abuse of the »rocess of the

Court 2nd/or oppresive and vexatious to the
Plaintiffs and be =n injustice to them, the
24journment and/or stay of the action would
causs nou injustice to the Defondants, and
relevant parties are amsnoble to the
jurisdiction »%¥ the =z2id Delaware Court in
which justice can he¢ donz botweesn the parties at
substintially less in ¢onvenicncel"

Chase says that this is indecd the kind of pleading which one
would expect to find whore the plea is based on the lis alivi pendens
principle. They say that the Jamaican =ction and the Delaware actincn
are not the same in that the triable issuss are manifoestly different
and thers is no co-incidence of partiecs an? that asa consequence the
bases for the application of the lis alibi pendens rule are non-existent.

Even the most cursory rooding of the pleaxlings in the Jamaican

and Delaware =actions reveils thnt indeed the parties to the two actions
are not the sane. The two defendants to fthe Delaware action are entirely
different from those in the Jamaican action and Rose Hall (H.I.) Ltd,

an  invcluntary plaintiff in the Delawwre action is nnt a party to the
Jamaican action. The substantial remedies sought by Rose Ha2ll against
Chase Manhattan Overseas Banking Corporation and Holiday Iuns Inc. are

for conspiracy and for an fceount and the compensatory damoges claimed
I~ Iy <

are in ths sum »f 72 million d»llars tozether with an 2additional

unspacified sum as punitive damnzes, There are no similar causes of

actisn or similar claims for in the Jamaican acticn, It is

worthy »f mention that the scle issue raised in the Countor-claim to the
Jamaican action is not now heing contested by Roase Hall as Rose Hall
accopts thit Chise had the power to sell, leaving aside whether those
powers werc exercised in a manncr permitted by Jamaican law,

Many hours of argument could have booen avoided if Chase knew
that Rose Hall would not be maintaining that its application was based
on the lis alibi pendons principle. Mr. Mahfood submitted that even a
cursory reading of thz summons made it clear that the z2prlication was

not based on the 1is 2libi pendens dictrine. He said that a commen but
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not the only ground on which the court will order a stay of proceedingss
is lis alibi pendens. All the authorities, he said, treat the doctrine
as just one head under which the Court may exercise its wide discretion
in ordering « stay, so that identity of parties and issues is not
essential to the Court's exercise of iteg jurisdiction. 8o on an issue
upon which the appellaant came into Court well prepared, victory was
conceded to him by a walk over.

The decision of the Hougce of Lords in Castanho v. Brown & Root

(1.%.) Ltd and another (1981) A.C. 557 was cited to us by the attorneys

for both the anp-llants wnd the respondents in support of various
propositions. That cuse 71ad a true international flavour. The plaintiff,
a Portuguese subject, resident in Portumal, was severely injured by an
accident in February 1977, while he was smployed by the second defendants,
a Panamanian Company, on an American ship lyine in an Enylish port. Both
defendants were associates of a large Texea based group of companies.

The plaintiff commenced proce=dings in Bngland and obtained an admission
of 1liability for nezligence from the defendants and equally tangible,‘an
interim payment of £27,500., Through t'ie intervention of certzin American
attornays the plaintiff brought an action in the United States Federal
Court in Texas where he hopad to obtuin more than ten times the maximum
damages which he could possibly obtain in Bnzland. 8o as to be able to
proceed with his Texas action, th=e plaintiff filed a Notice of
Discontinuance of his English suit. The House of Lords held that in the
circumstances the plaintiff's Notice of Discontinuance was an abuse of
the process of the Court as it was inconceivable that the Court would
have allowed a plaintiff, who had secured interim payment and an
admission of liability by proceeding in the Znglish Court to discontinue
his action in order to improve his chances in a foreign court without
being put upon terms, which could well include not only the repayment

of the moneys received but an undertaking not to issue a second writ in

~

England,

Ut
N
~J
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not the only ground on which the court will order a stay of proceedinss
is lis alibi pendens. All the authorities, he said, treat the doctrine
as just one head under which the Court may exercise its wide discretion
in ordering a« stay, s that identity of parties and issues iz not
essential to the Court's exercise of its jurisdiction. So on an issue
upon which the appellant came into Court well pnrapared, victory wsas
conceded to him by a walk over.

The decision of %the Houee of Lords in Castanho v. Brown & Root

(7.¥.) Ltd and another (1981) A.C, 557 was cited to us by the attorneys
for both the anp-llants wmd the respondents in support of various
propositions. That c:ise 1ad a true international flavour. The plauintiff,
a Portuguese subject, resident in Portumal, was severely injured by an
accident in February 1977, while he was empleoyed by the second defendants,
a Panamanian Company, on an Americnn ship lyine in an Enwrlish port. Both

~

defsndants were associates of a large Texea based group of companies.

m

The plaintiff commenced procesdings in Bagland and obtained an =zdmission
of liability for negligence from the defandants and equally tangibley an
interim payment of £27,500, Through t'ie intervention of certzin American
attornays the plaintiff brought an action in the United States Federal
Court in Texas where he hopzd to obt:in more than ten times the maximum
damages which he could pcssibly obtain in Basland. So as to be able to
proceed with his Texas action, the plaintiff filed a Notice of
Discontinuance »f his English suit. The House of Lords held that in the
circumstances the plaintiff's Notice of Discontinuance was an abuse of
the process of the Court as it was inconceivable that the Court would
have allowed a plaintiff, who had secured interim payment and an
admission of liability by proceeding in the dZnglish Court to discontinue
his action in order to improve his chances in a foreign court without
being put upon tarms, which could well include not only the repayment

of the moneys receivad but an undertaking not t» issue a second writ in

ngland,
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Lord Scarman equated the princinles which are applicsble for a stay
of proceedings with those for the grant of an injunction and in relation
<:\A to the latter which wns the question before the House hs said:

"T turn to conziler whst criteria should
govern the exercige cf the Court's
discretion to impose a stay or grant an
injunction. It 1eg unnscessary now to
examine the earlier case law. The
principle is the same whether the remedy
southt is a stay of Ynglish procecdings
or a raatraint upon foreign procendings.

The modern statement of the law is to be
found in the mzajority speeches in
The Atlantic Star (1974) A.C. 436. Tt had
been thought that the critaria for staying
(or restraining) proczedings were two
fold: (1) that to allow the proceadings

(\”\ to continus would be oppresive or vexatious,

7 and {2) that to stay (or restrain) them

would not cause injustice to the plaintiffs
see Scott L.J. in St., Pierre v. South
American Stores (Gath & Shaves Ltd (1936) 1
K.3. 382, %98. 1In thec Atlantic Star this
House, while refusing to go as far as the
Scottish doctrine of forum non conveniens
extended and reformulated, the criteria,
treating the epithets 'vexatious' and
toppresive' as illustrative but not confining
the jurisdiction. My noble and learned
friend Lord “/ilberforce put it in this way.
The 'critical equation' he said 2t page 468,
was between 'any advantagze to the plaintiff!

P and 'any disadvantage to the defendant' "

203
k \l )
i

Later Lord Scarman repcated with approval what Lord Diplock said in

McShannon v. Rockware Glass Ltd (1978) a.0, at 8§12, viz.

"In order to justify a stay two conditions
must be satisfied, one positive and the
other negative:

(a) the defendant must satisfy the Court
that there is another forum to whose
jurisdiction he is amenable in which
justice can be done between the parties
at substantially less ianconvenience or
expense, and (b) the stay, must not

P deprive the plaintiff or a legitimate

‘ personal or judicial advantage which

would be available to him if lie invoked the

the jurisdiction of the English Court."

As to this last quoted passage, Lord Scarman had this to say:-
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"The formula is unt, howsver, to be
construed as a statute. No time
should be spent in speculating as to
what is fmeant Yy 'Lo ltiate!
It, like the whole of the context, is
but a guide tn solviang in the particular
circumstances of the case the 'critical
eguntiont' between advantage to the
plaintiff and dicadvantage to the
defe dants,

If on the facts the critical equation aross for determin=ztion, ohe
woull be bound to look for some nresent objection on the part of Chase
to the continuation of Rose Hallt's action in Delaware and one would look
in vain because Chase is not now attempting to interfere with Rose Hall's
prosccution of its case in Delaware. That case is well on the way. The
voluminous affidavits filed by Rose Hall for th: purposes of this appeal
are all to bhe effect that the Delaware Court is the proper forum for the
determination of .all the extant issuss between ths parties to the
Jamaican action. If that be the stand adoptasd by Rose Hall, then surely
it must be asked the verftinent qusstion, why are you keeping on the files
in Jamaica an action as to which you have teundered evidence sufficient to
satisfy Parnell J., that 'the continuance of his action in Jamaica would
bring him nn benefit whatever if he is successful.'" Rose Hall must be
saying, that its action in Jamaica has spent itself by a combination of
circumstances and it is now void of content, an empty, moribund symbolic
thing. It must be an abuse of the process of the Court for =z plaintiff
to seek the Court's . assistance to praserve a cause of action in which
it has no practic-l iuterest and from which it hopes to derive no
advantage. In my opinion the facts in the instant case dn not rise to
the level wherz one can properly consider the "critical equation. Rose
Hall has chosen a forum from which it hopes to reap tenfold all the
advantages that could conceivably be obtainaed from the Jamaican action
and consequently it has an interest in vrosecuting that action. Chase
is content to have tac matters at issue betwesn itself and Rose Hall

heard and determined in Jamaica, according to Jamalcan law and where

important Jamaican witnesses and Jazma2ilcen records are rsadily available

i
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and compellable., Chase has had to defend the Jamaican action over a
number of years and in numcrous interlocutory proccediags. 4An indzfinite
postponement of the Jamaican acticn which may have to await not only the
trial process but the relevant appeal procedures in Delaware, may have

the effect that all important witnesses may die or their wmemories may fade
before the Jamaican action comes up for trial. 1In that regard as well as

on the) question of costs Chase would be severly prejudiced by a stay of

,xif proceedings,

It is with the greatest of respect that I differ from the
conclusions of Parnell J. I find that in the instant cace Rose Hall is
an incompatent applicant for a2 stay, that on the facts Rose Hall has
nothing legitimate to gain from a stay, whereas an indefinite postpone-
ment of the action would be disadvantegenus to Chase.

This appeal should be allowed with costs to the app:llant. Due
to the mennzr in which P2rnell J. delivered his judgmznt, the appellant
put in his notice of appeal before the question of cnsts was settlied and
did not specifically file a notice of appeal against the judge's order
for costs. It was contended by the respondents and in my view rightly
so, that there was no subsisting appeal againzt the orders for costs in

thz Court below. Those orders must therefore stand.

W
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By summons of 1976 heard by Parnell, J.

responcdents s from the in exercise

of its inher jurisdiction a; der Saction 34%4% and Section 60

the Judicature : Jole) Law that:

Le rveuoved frow the trial and/or
be only restored thereto
a iudge; and/or

‘*”n l]uLS unk
by leave

ser procesdings in the actiou be

The learned 13l judge on the 19th day of December, 1930,

rther proceedings in this action be
stayed while there is pending
determination,
the United States District Court
the b;ourlrt of JleWare and brought by the
' plaintiff (as an
ugainst Chase Manhattan
)Hn 1ng Corporation and Holiday Inns
lefendants,t

civil action

st this order.

-ound to the have been

set out fully earnced trial judze in his written judgment deliveresd

on February 12, 196 It is therefore only necessary for me to

in outline succinctly possible the minimum facts relevant

Hall Limitezc respondent (the principal plaintil’f

in the suit) is a incorporated Cayman Islands having

principal orffice in Jamaic with Chase Merchant

Bankers Jamaica Limited first appellant (the principal defendant in

erczafter called Jamaica, Hall Limited owned real

gstates in Montngo Bay, Ste James, Jamuica. It owned some of these

¢states in its own name. =4 derivatively through two
wholly owne¢d subsicicry companies both incorporated in Jamaica namely

se Hall (F.I.) Limiteo 1211 (Development) Limited, all of vaose
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issued shares it owncd., o complete this picture of derivative cwacrship
it should be mentioned th:t Rose [In1l Limited is itself a wholly owned
subsidiary of nollins (Jmuica) Limited o company incorporated in
Delaware, United States of America virose snares are all owned by

Mr. John Rollins, Sr., a citizen cf the United States of America, resident

in Delawarc.

Rose fecll (H.I.) Limite. owned the Holilaxy Inn Hotel in Montego

3ay. It leassd the hotcel in June, 1970 to a 3Jahamian company named Holida™
Inns of the Bahamas Limited. The lutter assipgned the lease to Holiday

Inns (Jamaica) Liwmitecd a wholly owncd subsidiary of Holiday Inns Inc. both
of wh.ch are incorporatc¢d in Teunesseo, United States of America. At =all
naterial times Holiday Inns Ince puarcntecd the obligations under the

lease of its subsidisry wnd tihus had o vital interest in the future of

the hotel,

Subsequent to the lease transaction, Rose Hall (H.I.) Idmitced
executed in favour of the ~onk of jova Scotia a first mortusage on the
hotel, and a plcdge of the procecds of the lease as security for consoli=-
dated loans obtained for the comstruction cf the hotel totalling
$U.S8.6,250,000.00. The repayment of this loan was further secured by
gu.rantee given by the CJovernment of Jamaica.

In May, 1974% Rose ifall Liwited borrowed from Chase Jamnica the sum
of U.S(SB,OQ0,000.00 and a5 scecurity for the loan mave a second mortgage

real
on the,hotel, a first nortyase on 2,000 acres of its dirsctly owneddés;atc,

and a pledge of all its sires in Dose Hall (I.I.) Limited.

v

Rose Iall Limited was socon in difficulties in respect of the
arreed instalment renayments of the lean and being in arrears, commenced
ncgotiations with tue CGovernment of J-maica about the middle of 1975 with
a view to selling to her the hotel. Before the negotiations could
crystallise into a s2le, Chase J-maica took over the said negotiations and
offered for sale to the Govoramsaut the 3,000 acreg of land which it held

5

25 mortiame in addition to the ‘otel. Chase Jamaica had earlier in the

=
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year, to safe-uard its seccurity in the hotel, sscured a transfer to

g €£ 25




of the shares in Lose Hall (H,7T,) Liuited which it had previously held

in pl=

ze. Chase Jamaica ~nd no longer Nose Hgll Limited was now able
to direct the nolicy of 2ose #Hall (F,1,) Limited and the negotiations
on its behall =ith Jovaernment,

Rose Hall Linitel snd Qose Lall (Development) Limited were
of the view th.t tiwe wilfer of scle of the hotel and 3,000 acres of land
made to the Goverwment Ly Chase Jamaica wns inordinitely low and
detrimental to their interests. They accovrdingly ccmuenced sult against
Chase Jamaica and Rose Hall (i.T.) Limited in Suit B. 211 of 197€ on

-

Lth October, 1970, Imnwdicicely theroafter Rose Hall Limited and Rose

Hall (Development) Limit:d soupht an order of interlocutory injunceiom to

restrzin Chase

e fose Hall (7,I1.) Limited from proceeding with

the contemplated sile ponding the hisaring and determinuation of the suit.
The order of interlocutory injunction was refused in a written

judgnment delivered on Janunary 27, 1977, by Rowe, J. (a8 h: then was). The

lesrned judge tuonupgh hoe found that there was a scerious guestion to be

tried betwesn the parties namely whother thse offer of sale to Government

Jand

of the hotel an? the 2,000 acr was at such a gross under v:lue

as to be evicence of Fraudl, neverthdess rightly refused to restrain the

>

fuscd the or er bvecause the plaintiffs had conceded

defentdants. He

that Chase Jumaicn uvndoubtedly hed the »ight to enforce its securities

by sale. They nad shown Taat thedir real ground of complaint was that
Chase Jamaica ought not to consiler itsclf cntitled to se1l1l upon the terms
contemplated., Thus dansges in the view of the learned judge and not a

permanent injunction would be the aprreeriate relief granted at the trial

if Rose Hall Limit ! w2s successfuls Damuges the learned judge concluded

(£

would be an adegunte mgcoverakle relief becausce Chasce Jomaica on the

q b
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evidence before him, which he accepted, had assets in Jamaica of

approximately J.,.10 0000000 1.l in

cition it intended continuing

business in Jamaica,

Chase Jamaica consunazbten the sale of the 3,000 acres of
l:nd and thne notel teo ths Jovernment., The scle of the litter was

effected throush hle technique of & sale Ly Chase Jumaica of the shares

ol

which it owned in Rose #.11 (I.I.) Limited. The sale was consummated
in December, 1977,

In or about April 11, 19Y9 lose Uall Limited commenced Civil
Action No. 79-132 apgainst Chase danhattan Overseas Banking Corporation
(hercafter culled Chase) ond Holidey Inns Inc. in the United States
District Court for the disitrict of Delaware (hereafter ca¥led the
Delaware action) claimin; dnmarses vicariously against Chase under a
Feleral Law of the U.,3.4, ¥nowa .5 the Edse Act for the wrongful sale
by Chase Jomaica of the 3,000 acras of land of Bose Hall Limited and

the shares in Rose nall (I.I.) Liwmited,

Rose holl Limitel in that action also claimed danages

personally azxinst Ch

and Holid~y Inns Inc. for conspiracy and

against Holiaway Inus Inc. separately for alleged unluawful improper
and tortious actions Jone by ite Rose [Iall Liwmited contends that both

tane comspiricy, andi the tortious actions of Heliday Inns Inc. arose

in the course of .lose zet3 negotlations with the Government

for the sale of the hotel these nets cisabled it from successfully
concluding the negotiztions,

xose Iall Limitcl havin; failed to restrain the s=mle of the
hotel and land in Jamailca and for reanons stated in its affidavit was
now Hesirous of wobilising its rosources in prosecuting its claim
arainst Chase in the Delaware action while leaving in abeyance its
sult in Jomaica o .oinst Chase Jamaica, To achieve this end it
brought the summens inter alin Tor vacation of the trial date of the
suit in Jamaica. Tits reasons satavre from its affidavits and from

submissicons before tha learnced jud ¢ were that:
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(1) The Delaware nsction which is still pendin 3
Jenls re comurchensivaly with the issue
arising vut of the sale of the 3,000 ncres
of land wnd the sharcs in Rose dall (H.I1.)

Limited not only as they relate to Chase

Jauanilcat's conduct, but also as they relate

to Chnse itsel? Holilay Inns Inc. both

: to the jurisdiction

amadca on. so cannot be sued

C’) [

of whom are not ancenal
of the Court in J

TOT S .

(2) gharcs in Rose Hall (H.I.)

tine land having becn concluded,
roiief remcining available in the

AT action is for Jlamnges which as a
recoverable rellef is, if not unavailable here,
at best 'nuotf11 ssenuse Chase Jamaica now not
only has no av.ilabhlc asscets in Jamaica but is
not conducting business here,

(3) The prosvect of damage as a recoverable relief

4

in the Delawarc action is more propitious

Chase is adjudged liable under the
Act for the wrongs done by Chase Jamaica
aama s can be roecovered from the vast assets
of Chasc.

(4) In the Delaware action the discovery of facts
estabiish the claim against Chase Jamaica as

inst Chnse and Holiday Inns Inc. is

3 incilitated by the substantially more

wvourable pre=trial discovery and trial practices

avedilacle in the Delaware action,

In summary the contention of Hose Hall Limited was that all

advantages lay in the concentration by it of its znergies and legal

expenses in the Delaware action. It thus sought the assistance of the
Court to enable it to aveid incurring further legal expenses in, and
diversion of encersics to the Jamaicnn acticn whilé proscecuting the Delaware
rctinn,

In my view the above reasens piven by Rose Hall Limited which

M

were not seriously disputoed justify its Jdesire not to pursue the suit

in Jamaica for the bein, .nd uwnless there are strong and cverriding
reasons which would operats as an injustice to Chase Jamaica in having

dnst it held din

o

the action a for a time a Court in its anxzicty

1

to dispense justice oupht to accaode to the apnlication of Rose Hall

Limited,
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In this respoct 1t is impurtont to bear in wmind that vhat
Rose Hall Limited was asiing foi was a postponement of the trial of the
Jamaican action to be @ffectu through an order vasating thoe triual date
and for the fixing of any new trizl dnte to be subject teo an order of
the judge. The additironel order scusht namely 'that all further

proceeldags in the action be st yodW in the context of what precud

0

showed that the word "stiy" was being used in its ordinary literal
meaning as suspension of judicial proceedinss which woulld necessarily
follow as o comseguonce of the gront of the order vacating the trial 3ate,
The sections of the Jucdic-ture (Civil Procedure Cole) Law mentioned by
Rose Hall Limited showed clearly thot it was asking for a suspension of
the trial. Parnell, J. thouch Le 2id aot grant the order in the precise
terms asked for, was fully aware of what was being sought qnd gave effect

to 1t by ordering the

sion of svoceedings pending the outcome of

the Delaware action., Rose H:1l Limited awmong the grounds on which it was

seeking the order, actually us tha word "adjournment! when it stated
that "the adjournment andfor stay of the action would cruse no injustice
to the defendants.h

Chase Jamaica dic not in any affidavit sworn on its behslf,

or in submission before Parnell, J, adduce any strong or overriding

reasons based on hardship, pr

ciudice or injustice to itself why the order

should not be granted, It was rather Chase a third party, who put up a

)

resclute and spiritet resistancs suwimarised thus:

Te Rose H:1l Limited ocught not to be permitted
to force Chase Junnica to the ewxpense of the
procecdings in tle Delaware action because the
underlying issue in the Delaware action being
alleged wrongdoing of Chase Jamaica ought
properly to be tried in Jamaica as it is
centrolled by Jomaican Lawe.

Z2e One of the claims of Rose Hall Limited against
Chase being basced on the alleged wrongdoing of
Chase Jamaicaz, a Judpment in the Jamaican action
against Rose Hzll Limited would render moot its
claim agrinst Chase in the Delaware action because
in that nction the judgment would operate as res
judicuata. Alternatively i1if judgment was given in
the Jaumalcan action 2a,sinst Chase Jamaica it would
for similar wson substantially reduce the scope
of the orocecings in the Delaware action because
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It is patently cioar tiat ncither Chase
effectively challonged on the

by Rose Hall Limited

Chase Jamaica
prejudice

condition »F

Chase in talking up the fipght for Chase Jamaica succeeded

establisning that It

who would benefit invunsely in resuced time

action was detoraiasd in good tinme

to triale.

Aefore us Ch

tially the same grou

summary are thats
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ility of Chase under the
for determinaticn.

inctly advartagoous
in Game-lca TO nrocesd on sohe
ition as it will not Le as protracted
iction because dnter alia it is
the extensive pre-trizl
practicaes atter 1t on the

fcr the
s and

[y}

actione.

in the Delaware

from those in the Jauaican
srefore there is no factual basis
of wrocecidings can be ordered.

A7

partics and issues

nor Chase Jdamaica has
merits the valitity of the reasons given
in gecking a suspeoasion of the Jamaican action.
sointillia of

mAlEe A

evidence of hardship,

or injustice requiring dispyroof by Rose Hall Limited us o

-

iscretionary ordor of the Court. HZgually

only in

ase itsolf, & stranger to the procesdin .z,

andl cost if the Jamaican

Sefore the Delaware action proceaded

o

%
ot
1

jomit

ro cwvassod before Parnell, J. These in

naving becen brought by a
T stay its own action on the
Srounds stataed in its application is

wisconteiveds o '

so far as it was based
inciple of 1lis alibi pendens was

the apyplication in
on the o
sisconesived as no lis alibi pendens
gitnation existud because the parties were
not the same, the issues were not the same,
znd ¢ven hey were, the apnlication can
only e by the party a.ainst whom the
concurrent nraceciings have been brought that
is to 3wy A lcfendant and never a plaintirf;

sremt of the application by the learncd

~o wnder S:ction 48(e) of the Judicature
SURTQne Jourt) Act was erroncous becausc on
t3 ¥ tion of the section a

apyly to stay its own action

grounds stated in the apnlication.

e
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learna’ trial judsce for
fully stated in this ground
11y exercised his discretion

T2 e

in makine
The wain thrust of Mr. @

raceel's subnissions before us aay be

succinctly summaris

71 never apply for a stay of

2 he has initiated actions
other foreinsn, thils is so because firstly
uliless the Tact situation can be characteriscd
lis sendasns situation there is no

»

iction Zor the Court to interfere, and
seconaly oven if the fact situation does
characterive a lis alibi pendens situution the

3

Court can bc nov
instance of o Jo

to interfere only at the
cndant.

iy L

2e Scction 48(e) of the Judicature (Supreme Court)
Act which is in pari materia both with Section
k1 of the Supreme Court of Judicature (Consoli-
Jation) Act 1925 (U.K.) and the former Section
24(5) of the Supreme Court of Judicature Act
1873 (U.K.) ~ous not confer a jurisdiction on
tie Court to order a stay of procezdings on the
aprlication of a plaintiff.

As rzgurds the first limb of the first submission, Mr. Muirhead

has undoubtedily demonstrated throuvsh 2 careful and detailed analysis

of the gencrally undi w2t the fact situation cannot he

characterisaec as o Lis situation., Rosc Hall Limited has

however never contended hervisce  Invieed it has to the contrary,

strenuously protested apcir

its apnlication being straight-jacketed by

Chase as one in a lis alibi pendens situation.

I have benufited comgiderably from Mr., Muirhead's lucid and
facile exposition of the lis alioi pendens pfinciple posited in the
numerous authorities rcferred to, and analysed in detail by him, as also
from the treatises of leorned authors whose persuasive authority he has
invoked. However it is unnecessary for me to pronounce on this first
limb of his submission bescaunse there is no spécific afound of appeal that
the learned trial julge had'erroneou51y applied the 1lis alibi pendoens
principle to the apuvlication before him and df his having pgranted a stay

on that basis. In so fer as Ground 1(b) of the grounds of app

that the learnct juige invoked the lis a2libi pendens principle

totally unfouu..
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I have alrond

was fully aware o

first limb of »r.
properly founlel
The secont

Ground 1 (a) and

be considered tonot!

wrong in lsw in

(1)

(1)
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liws of the

frow the trial Ju.o's

5315 on which he

o 2161

cause 1s

rented the stay which

nirlneilpl

julgment tihrow 1i ht on his

0w

i

certuinly
ce 'Thus he swyu:

dispute tuat the court
Jurisdiction to stay

g5 wnere woucd ant sufficient
shown "

Dy injunc
povier of

- Unler scc

Section 24(5) of the 137% Act
réiovae ih

(Underlining mine).

aforesaid,

¢ pover to restrain proces.lings
tion =und recognised the inhereat
the court to order a stay."

tion 48(e) of the Judicature
Court) Act, any nerson (whether

iff, defendant or othcrwise) who

o show a substantial interest
may apply to the court for a

prccewniings until a certaln event

ed., Lis alibi pendens is only

tae prounds which may be urged An

suD wolt o)

f the motion."

£ the essenco of tihe
of appeal to the ex
Muirhend's submissi
.

trial

(c) o7 the

c

Section h48(e) of
Court) Act confus
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Mr, Mulrhead in his submission

to a stay of proc
has been to stay
ebviously a rewmed

Deen brought nime

disadvantase nec. s
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(Underlining mine).

that the learne. trial judge

aprlication,

tent that 1t is bLas on the

on falls as not having been

Julpets judoment.,

fivat submission of Mr. Muirhead covers

eal which may conveniently

int is that the learned judse was

of the plaintiff oa the
VI
seeking to stay its own

s misconceived in that
an never do.

the Judicature (Supreme

s no right on the plaintiff

its .owin actlon on the grounds
1lication.

boefore us said that in relation

inown authorities, the apnlicntion

It is, he suys,

the purty against whom action has

is ne aleone who can bz rut S oo

e action on the rart of the plaawddf,
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Mr. Muirhead crystalliscd his subnissions by stating tust in all the

cases on stay of procue

crceise by a Court of its inherent

jurisdiction, such jurisciction hus only been invoked

where the
action that is brought constitutes an abuse of the legnl machincry of
the Court and is such that the Court of its own ceousciecnce will stay

or dismiss tihe action. COnly 2z applicant azainst whom an sction is

brought which is vexatious anld opvressive and in adiition constltutas

an avuse of the »rocess of the Court can invoke the inherent jurisdiction
of the Court.

The questions for comsideration here are firstly whether having

regard to deciicd cases ¢ or from a proper construction of Section
48(e) of the Judicaturc (Supreme Court) Act a plaintiff is precluded
from making ap application for a stay of its own proceedings, that is to
say has a plaintifi locus standi indepencdently of whether he ultimately
succceds on the merit of his application: secondly is the inherent
jurisdiction of the Ccurt which is preserved by Section 48(e) of the

Act limited in its scope to cases of vexation and oppression which
amount toc an abuse of the process of the Court,

Mr. Muirhead's submission that in all the known cases, applications
for stay have been broupht by defeundants is correct in seo far ns these
cases involved the lis alibi pendens principle but it certainly is not
correct to say that in situations other than those characterised as lis
alil pendens, a ploiatiff has never been the applicant for a stay and
that he has no luvcus standl qua plaintiff to apply for a stay of his own
proceeuings.,

The underwuentione’ cases support the view that plaintiffs qua
plaintiffs were not deniled locus stuandi to apply for a stay of

proce: iings, Thelr applications were heard on the merit and appropriate

oriers made. These cases equally demonstrate the fact that "stay" does
not only mean 2as Mr. Muirhead contends "to stay suit instituted against
mee'' Application for a stny nzel noet accessarily be a hostile act, it

ma2y be brought in a non-hostile situation sceking an indulgence fpom
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the Court in the sxercisce of its inberent jurisdicticn to control its

own preceedings.

In Amos v. Chidwick, Robinsen v. Chadwick, and Swmith v, Chadwiclk

(1877) 4 ch.D. 269, threc pluintifis on bohalf of themselves and

seventy-five others who had 2ts suits avainst the same

@
behy
>
j9)
o
jex
4
@]
et
ot
ct
e

otion agking that the actions boe consolidated or

that one of the a2ctioms awnely Robinson ve Chaidwick be tried as a

reprosuntative acticn and that the proccecodings in the osther actions

be stayed. The wmohion w.s oaﬂc"o by the defendant. Mualins, V.C.

872

in “ealing with the matfer said at

"It is said that I have no power to do this

becaudse Orler LI., rals 4 under which the motion

is made, zyplics only to the former practice of

the Comion Loy Ccurts, under which actions could
only be counsolidated on the application of the
Defondants, this rule “ces not expressly apply to
this case, but I tiink the Court has still a

general ziscretion over the conduct of oroceedings,
and will find some means of exercising it. No harm
can be done by staylns the next step in the other
actionsy anl if I have no power to make this ordery
I think I ought to have it. But I think I have
sufficient power, arising out of the general control
wnich tvhis Court exercises over proccedings commenced
here.

1 sce very plainly tnat to force on the continunnce

of the seventy—oight actions would be most oppressive

an’ 1nﬂ’®p 1uﬂt 2nd I will exercise the generzl con-

¥rol whici IlkWEOVar all the proceeiings in this branch

0f the Caourv, by cxtenling the time for tsaking the next

sten in all other actions till the actions of Smith v,
5 and Robinson ve Chadwick have been tried.

If there is any Jdoubt as te what is the preper form of
order, I think it is at least perfectly clear that when
these summonses were taken out there was a discretion

in the Court to extend the time for taking the next step.
If the IllC&thﬁu ha heen made in Court, I should have

boen b to exercise o discretion as to what time should
he allo And it ean make no 3i7fercence as to this

povor thit the apnlications were made in Chambers,!
Mr. Muirhead would distinguish this c2se on the basis that what

was ordercd was an enlarzoment of time. The significance of this cnase

however oes not lie in tho fovm of the order made but in the noature of
the applieation, wiich was firvsily for consclidation (which under the
rules was not possible) and sccondly for a stay unier the discretionary

N

powers of the Court in exercising contrel over i1ts own procecedin.se.

47;,,;5 Vo
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The apyiicants were not shut out is having no locus stanli,

rather taey ore hoard on the aerit and the next step in their own

procecain ‘s was stayed throush the device of an enlarsoment of time.
The effect of thne cor’or wis taat farther procecdin.s v seventy-siz
actions Drought Dy the »laintiffs woere on their own 2pplication stayed
until after twe of oo detions hal Heen trieds There is here more
than a passiay siailarity with the fact situstion hefore Parnesll,y, J.,
28 also in the nature of the orlor mace Uy him,

£

The learac! authors of Danicll's Chancery Practice (7th dition)

Vol. 2: apywar &18c te oo o) the vies that what was efficted in the
case was 2 stay achicve. throuasth = enlar;.cuent of {ime. Thus the
" v .

1e

[0

stated at pare 1

"ihzre aumerous actlons have been brousht Ry
differcnt plaintiffs asainst the same defondants,
the Jourt it cannot on the application of
the pledintifis, solidate the actions, will if
the justice of ¢ cose requlres it, make on their
applizatioﬁ i wr selecting one of the actions
to Do tricd action an’ staying in the
mesatine the procestinss in the other actions, or
enlur ding tho tlme Lor taking the next step in the
othier mctiong unitil after th: trial of the test
actinne

34

Amcs v. Chadwick (supra) was citod ss authority for this

propositions

. : T S v)
4 sequel to thoe sohove cases wes Rodbinson ve Chadwick (1878)

after this

7 Ch.D. &78. The statzment of fuacts in the case showel

: - : - - Fos o] Qe
set down for trial befere Fry, J. on 15th March, 1070,
FAIn A B R

the plaintiff on Oth March, 1378 toolk out a summens in the Chaubers

of Vice=Chancellour walins to stay 11 further proceedings in the action

on payment of cests bLut the Vice~Chancellor refused the application »m

AT

the pround that havie, ropgard the ord.r ma'e by him on 23rd.
February, 1877, coanstituting this action as a test action, the plaintifs
was not "dominus litis but was in the positien ¢l a trustee for the
plaintiffs in the otasr actions. Ilere it is to be noted that the
nlaintiff was not procluded from a hearing on the ground thzt as a

o~

olaintiff soecing o stavy of Lids own roceecings he had no locus standi,

“wither bis appTication waes refused on the ground that e was not dominus

litis. It =2y be inferrel that 4ad he beon dominus litis an’ the justic:




of his cu

sc regulirel, an orszr Yor a stay as appropriats would
hzve bDeen mae,

In Broorsha

“"_1‘)‘ (’]“‘kJL«) VOJ.. 5}+ E-RO -Lé“e 1O501 a

applied o wined o stay of his own vwroceedings. Tha
circumstances were ais Jollovws: In 1550 Brocksbank whe was a wort-aice

ol oo testator filod Dds bAll of loreclosure. There was then pendin.

an administration sult namely, Soent ve Buckley in respect of the

tustator's estate.s T 1201 2n corder was made in this suit by which the

amount of Sroolshank®s wortgage Jdovt was ascertained and its payment

provided for, aw’ unler 4 Turthor orler in Bent v.e 3uckley =z sum of

£200 was reserved Tor costs of Brom&s)ank in his action against Hizgin-
bottom. The plaintiff lrockshenk moved that all further procecedings in
his action be stoyed, that his costs be paid out of the £200 and the
Aeficiency in costs if any be »aid by the Jefendant in his action.

The

plaintiff was entitlad to stoy the urocecdings ana to have the costs
of it said

"Upon rocecusiliering this matter fully, I am of

tho opinion that the Plaintiff was ontitled to
file his bill, and that he was right in the
course he tocke Mo must therceforo have thoe costs
of this suilt out ol the 200 which has beon sat
apart in 3ent ve. Juckley to answer Aay order which
wight be in that sult,.

It is true thet wien 'h@'sccuni suit wag iastitutued,
there existed a lecree in Bent v, 3uckley, under
which it s proved, by subsequent events, that the
P1L11t¢Fi ; in and oroved, and have
213 that he was entitled to; mut
212 not ddsentiftle the Plaintiff to

tale - X to realise his sccurity in the seconi
suit. He could not forgtell what might be the result
of the suit in Bent ve Buckley, it was impossinhle to
anticinate whether the estate would be sufficient to
p2y him or not, .nd he was not bound to wait until that
had been ascerteined before filing his bill; but for the
result of tho decree in Bent ve Buckley this second bill
would be right. I think the Plaintiff was right in
suspending the procecdings and I shall make thg order
asked for by the notice of motion."
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chtailned by a tha followine circumstances. On October
25, 1920 a mortsa e Lroker issme’ 2 wrlt acainst o debtor in the

King's Bench Division to recover the sum of £650 for commission

carned., On June 20, 1521 the sction vis set Jdown for triale On

July 19, 1921 a receivi wder the Bankruptcy isct 1914 was
made ajzinst the Jobtor. On Pedbruary 2, 1922 on the a;nplication of

the plaintiff

in nis action, the action was stayed with liberty
to the plaintily to restore.
The significhnce of this case liss in the fact that Section 9
which
of the Bankruptcy act, 1014, (U.ﬂ.)!&nnfers statutory power on the

Court to stay proceedin s, docs not exprossly confer on a »nlaintiff

the right or entitlement to meke apnlication for a stay. In fact its

provisions would conteuzlata the “efendant or his trustee would
ordinarily wmake the epplication. Yet the Court in exercising control

over its procecdings, entortained the application of the plaintiff

and made tho ord for othy wilch o sousht,

The Bankruptcy Act, 1514, Jection § provides as follows:

"9(1): The court way ot any time after the
‘ *-ut&+4:n of n banxruptcy npetition stay
gcution or uther legal vrocess
or person of the debtor
procecuings are
ol debtor v on nroof that a
whition has been presented by or
e tor, either stay the proceadings
t.om to continue on such terms as
Just,

&

or
may th

(2) dhire ths court =akes an order stayiang any
action or nsrocceling or staying proceedings

nerally,  the orleor may be servel by sending

a cony therwof under the seal of the court, by

post to the aliress for service of the plaintiff

or other ;L"Swn wrosecuting such proceeling Y

(Underlining mine).
In my view, unless the st:tute conferring statutory power to

stay proceedincgs prescrivbaes the vrocedure te be followed by the Court,

there is no distinction between “he exercise by the Court of such

o
i~

statutory powers of stayin, procecedings, and the exercisc by 1t

its inherent jurisdiction to sty oroceedings. If = plaintiff is
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accorded Jocus stawii iv the forwmor case there is no o ood reason for
denying hia locusn st il iz thoe lotter case.. The statute boeing

silent as to who oy it is reasonable to infer that the status

accoraen the plaintiff to an-ly for the stay of procecdings must
have derive.d from too undoubted right of the Court to hsar any noerson,
not in contemnt of it, 8 wn intopred snd indivisible part of its

power to control its ouwn procoezdin s and dispense justice.

In all these cases the pl=intiffs were not only accordas:d locus
standi but no duubt vas cxoressel on the propriety of their application
nor was it s5-.1i7 thot Lhwe apolication wag misconceived and that they
could affect thodir oun proceedin: s only by the route cof discontinuanc:.

Mr. Muirhend in subaitting thot 4 plaintiff had no locus stuandi
to apply for a shoy of his own Droceoedincs sougsht te buttress his
submisszions by Jirvccting our atteation to Section 240 of the

Juiicature (Civil Proecelurs Cole) Loaw which nrovides for Jdiscontinuance

~
v

of actions by = viaintif®. e submitte” that not only is discon-
tinuance a nrocedure peculisr snd cxclusive to the plaintiff in
dealing with his action but it is the only procelurs which is

available to hisme Scction 250 res s thus:

e pleintii oo g, st ooany time before recelpt of
the copy of the “:fenlmt!'s stutement of deflence,

or after the recelpt thereof before taking any other
proceecing ia the action (save wmy interlocutory
apolication) by notice in writing whelly discontinue
his action ap~inst 21i or any of the defenlants oee
and theraay shall say such defendant's costs of
tae «otion.

Such costs sh:11 bz toxed, and such ldiscontinuance «..
shall not be a defence to any subsequent action. Save
as in this action otherwise provided, it shall not be
competoent For kY eee. to liscontinud the
action without \ crurt or 2 judge but the
jutoe moy hefore, or . r after the hearing

trial, upon such torme a8 to costs and as i oy
; s wny be just, order the actioir

zoetion, i obh
to be discontinusd,

It is cle:r that Scction 24O primarily envisa.cs cases where

EIN

e plaintiff te pursue further a claim brou ht by him

either bocause on wore maturce roflection he censiders thit the claim

G45L
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is legnlly untonable, or is oarrel Ly the Limitation Act or is not
properly couastitutel, or weciuge the cladm in its present form is

lefective nnd cannot be wace Do d Ly anenlment.  Jhat the section

proviies for is thet witaian « certain time {frame the plaintiff may

discontinuc, with .bhsclute freelow to commence anothor action

provided he pays to whoe Zefund nt such costs as the latter may have

incurred. After the 2t time if he wishes to

discontinue he ime to scek the lrave of the Court and may be ut on

1 3

terms as to costs sn the brincing o a further action.

The sectlon on A proper construction 7oes not lead to any
inescapables infercncs »r ceonclusicn that a plaintiff ¢sn wffect the
course of his proceudings only by resorting to lJiscontinuance, nor
does the sail section in cny oay clircumscribe the juris.iiction,

statutery, o inhceront, of 2 Court te resulate und control its own

wroceedings.  Any such wview thnt a plaintiff can have resort only to

Secticn 240 wouwld, for be irporing znother section under which

a plaintiff muy «1lbeit not uxclusive to himself affect procecdings

comancnced hy him,. is Section 355 of the Judicature (Civil

Procedure Code) Lav which reais:

, 1f ho. thinks it expedisnt
Jer the iaterests of justice, postpone or a’journ
a trindl for such time ant to such place, 2ni upon
such terws, 1if w3 he shsll think fit."

H355 - Tho Jule

. N P
i 2

Section 355 is usually invoieed by plaintiif and Zefendant alike

at the tri~l of the action »ut a6 wes s-id in .amos v. Chadwick (supra)

once the power 1s piven to postyonce vrocesiines it can make ao

difference that the Licatison iz aale in Chambers and before trial,

T must now consicer the submission of Mr. Muirhead that a

plaintiff can derive ac comfort from Scction 45(e) of the Judicature

rer confers on him locus standi

(Supreme Court) Act bec-usze it
nor confers power on the Court o rrant te him a stay of proceeldings
even if he surmounts the locus standi

h&(e) - No vroccoc ling 2t any time vhen pending in
the Susreme Court shal! . rostrained by prohiditien
or injunction, but cvery wmitter of cguity on which un
injunction aainst the prosecuticn of such procecding
mizht have ween obtoine: if this ict n1 not passe’,
eithor unconditionally o wn any terss op contitions,
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may be relicd on by way of defence thereto;
but nothing in this Act contained shall

disable the court from lirecting a stay of
proceedings in any cause or matter pending
before it if it thinks fit, an. any person,
whether a party or rot to any such cause or
matter, who would have Leen entitled if this

Act hud not been pissad to apply to any court

to restrain the prosecution thereof, or who may
be entitled to enforce by attachuaent or other-
wise any judgnment, dccree, rule or order,
contrary te which all or any part of the
proceedings in such cause or matter may have been
takan, shellbe libderty to apply to the said
court hy wotion in a summary way for a stay of
procoecings, clither ge 211y or so far as may be
nzcessary for the purposcs of justice and the
court snall tharceupon wolke such order as is just,"

()

The finst <=ty is to coastrue what the section says. In nmy

visw on a prover coustruction it c¢ontains three provisions namely:

Te Thut no procewsiing pendins in the Supreme
Court shall be restrained by prohibition
or injunction as a means of protecting
equitoile claims but that instead, all such
matters of equity may be plended in the
orocoeiing.

o Tiat the jurisdiction of the Court to grant
a stay of wny ¢edinrs in any cause or
matier peniin- ore it, 1f it thinks fit,

ia wrescerved and expressly recognised and
that the Court 11 not be disabled from
exercising its jurisdiction by anything
contained in the Act,

e That persons who boefore the Act were cntitled
vo sgeixr the ali of the Court of Chancery to
restyain the proesecution of an action against
them on grounds considered sufficient by the
Court of Chwncery mny now apply in the action
Tor stay “nereof,

The first ond third provisicns are inter-related. The abrosation

of the right of one Conrt 0 pronibit ¢r restrain proceedings in another
Court is explicabvble only by referernce to history. Prior to the
& o y

Supreme Court of Julicature Act, 1873 (U.K.) the Court of Chancery

in England exercised indircet control over procecdings in the Common Law
Courts by wm:king or'ers of prchititisn :nd injunction against pliintiffs

in Common Lavw Courts proui iting or restrainin, them from pursuing their

strict legal rights at law wicre o do so wuld, in the view of the Jourt

of Chancery be to disrec:rd some oquitable right of a Jdefendant

cognisable only in fthe Court of Chancery.
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With the fusion of the administration of justice into one

;
k.

High Court of Justice albeit overating in distinct divisions
prohibitions anc injunctions hitherto sranted by the Court of

Chancery against plaintiffs in the Common Law Courts Yecame uhnecessary

and irrelevant necaw

1]

e it wis provided that each division should
administer hoth luw and equity where necessary in any cause or matter
nvenling in that ‘divieion. Thus Section 24(5) of the Supreme Court
of Judicature Act, 157% (in »ari witeria with Section 48(e) of our
ict) provides that the practice of indirectly restraining actions at
law by the Court of Chancery should cesse, LoeoKing back in history
there was at one time in Jauaica a High Court of Chancery in sddition
to inter alia o Suirceme Court of Judlicuture. To the extent that this
digh Court of Chancery may have been exercising in relaticn to the
Suvreme Court of Julicuture an indirect control analogous to taat
exercised by the Court of Chancery in Hngland, Section 48(e) took awaj
in like wonner s in Bnglend the said indirect control,

This first provi.ica in Section 4d(e) has a direct bearing on
the third of the orovisions which I =iiil desal with here. In regard
to the third -rovision, it wus no deubt realised that an apnlication

by a person to the Court of

Uhancery to restrain the prosecution of a

i}

clsim comrenced usainst him in the Common Law Court may have seen made
not in <efencs of or in protection ol some ecquitable right, but because
it would for ony aupber of ctner reasons be unjust. This latter
srovision of Section 185(e) exnressiy stites that in lieu of the
applicant's richt to cbtain & restraining order in the Court of Chancery
he is Dow entitlad to =wumly Tor a stay of the procectiings the
rrosecution of =hich apainst him, he asserts, would be apainst equity,
and pgoos. conscionce. Undoubtedly the nersons contemplated in these
two provisions are dcelfendants anl cefzudants only.

Mr. Mahfocdis brave efiort {o show by réference to decicdcd cases
that these provisions contexnlated plaintiffs was futiie and lacked

persuasion heciuse in relation thercte it 1s difficult to envisagse

a plaintiff in a comwon 1law action ~vin. to the Court of Chancuery to

o+ -3

1
4
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obtain an order to

his ovn cowinon law action on the ground
that his own action is ineguitable and unconscionanle withn regard to
the defendant. To the extent to..v what these provisions contesmplate

VASE NS

is hostilas action Airected

on adversary's suit it can only
be a defendant wio may =30ly for a stay

However the second provisicn of Section 48(e2) recopniscs the

inherent jurisdiction ol the Court to grant a stay of nroceedings

in any cause or matter oend

befoire it 1f it thinks fit. This
inherent Jjurisdicition ias exsrcis.ble by Common Law Courts as well as
the Court of Chancery,

By the plain terms of this wrovision the Court is not
circumscribed cither as Yo the instances in whigh it will gprant a
stay or as tc the person in fovour of whom it will grant a stay.

Mr. .ivirhead in support ol his contention that a plaintiff

1N

has no locus standl unier Scction #8{e¢) submits in effect that not=-

withstanding the =

expressly preszrvaed by vhie secticn, it is limited by the third

nrovision ia that section, t!

j=2

4t is to say, it can se invoked only by
the category »f poersoas wvho could hawe applied to the Court of
Chancery to rostraia Comvon Luiw zactions. In this ire Muirhead is
clearly wronpg becuuse the provision in Section 48(e) recognising the
inherent power of

chie Ceurt to rant o stay of proceszdings has by the

actugl words used pud beyond Joust and uncertzinty any sugsestion that
states
the Jjurisdiction is limit<d in its scope. The section/explicitly that

nothing in the .act consaine. siall disonle the Court from directing a

stay of proce:diass 1f it thinis fit. The third provision in Section

L8 (e) which specifica a ¢otegory of persons who may =z ply for a stay,

s

being itself a part of the ict, is caught Uy the express declaration
that it, like other narts of the Act, shall not disable the Court fron
entertaining other annlicsnts i -ny circumstance that it thinks fit.
Thus a plaintiff is not pracluded on a proper construction of the

section from aprlyins juz plaintiff for a stay of his own proceedings

uf 1z O

voavent illipitable scope of the inherent jurisdiction
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In this ceontext the nroposivion of Dr. Barnett wt the hearing
of the summons which wos acccepted by the learned trial judge and
which is mrintained oefore tais Court is inmy view well founded as
being within the scepe and intsndument of Section 48(e). Inasmuch as
that section recogniscs tucrein the unfettered inherent Jjurisdiction
of the Court an or.ier nude in cxercise of the inherent jurisdiction
is still an order w-ls unlor Scction 48(c¢). The proposition of

r. B3arnett whica T rorsard an valid is that 211 perscns have locus

stendi who can ostoulish o sulideient interest in the subject matter
of & procec:ing even thourh they do not come within the category of
persons who could provicnsly awwe sccured an order in the Court of

Chancery restrainin: an acticn at L:wv. Any such person has locus

srantod o ostay il

standi and may be 3 ne can show that he would suffer
a real lisadvantage by the continuation of the procesding for the time
being, and if being a plaintiff, he would equally suffer a real
disadvantage if he was compelled to discontinue the procecdings. He
is entitled to apnly to the Court under its inherent Jurisdiction
expressly preservad by Scction 4d(e) to grant him a stay of the
proceedings for such time 25 in all the circumstances appear
reasonable whetier Ly postponcment of the proceedings or »y some other
appropriute WEANSE o

The naxt submission of iir. Mulirhecad with rezard to the inherent
jurisdiction rzcopnised by Scction 4d(e) is that a plainwiff in any

case could not et relief thercun .er hbecause the jurisdictiom is
exercisavls only in cascs where bthe proceeding is vexatious and
oppressive, nl o plaintiff conld never contend that his own
proccoding was vexciious or onurassive to himself nor could he say

th:t his proceciin:, anounte? to 2n avuse of the process of the Court,.

Mr. duirhead citod The Atl-utic Stor (1973) (H.L. (B.)) 2 All E.Re 175

and MacShannon v, Pockware lass Ltd. (1978) (H.L. (8.)) 2 W.L.R. 362

as among the most recsnt authoritiss wherein the principles applicavcle
to 2 stay of proceeiings in excrcise of the inherent jurisdiction of

the Court werc 1l2i? fown. These coses deelt with situsticns which

G 6
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were not characteriscd .s prowerly lis 21ivi pendens situations, They

therefore estoblis

Sener il P

Mr. Muirhead's subunlssion os swoving any limit to the scope of the

)

exereise by thae Court of its inherent jurisdiction either in relation

to anplicants or to circumstinces.
The »wrinciples jovernin: a stay of procceedings when sought by
a aefendant in a non lis 21ibi pondons situntion had previously in

the sarlier case of St. Plsere v. Scuth pAmerican Stores (Gath and

€2

Chaves) Lti. (193%6) 1 X.B. 382, beon stated thus by Scott, L.J. at

page 398:

"The truc vale avout o stay undier secticn 49
(annlorous to our ssction 49(e)) so for us
relevant to this cnse (undierlinini: mine) may be
stateod thus:

(a) A mere balance ci c:nvenience is not a
sufficicut L for depriving a plaintif? of

% aresccuting ais action in an
it is otherwise properly brought...
(2) In orler to Justify @ stay two conditions must
be satistied, one posiftive and the cther negative:
(a) the defendant must satisfy the court that the
continuance of the action would work an injustice
bhecuause it weuld be cppressive or vexatious to him
or would be an avuse of the process of the court
in some other way: =nd () the stay must not cause
an injustice to € Hlaintiff, "

I have unioerlined th

iaciples. They do not however sunport

g wores 'Yso Tar as relevant to this cuse!

to nighlight tace fact that the principle was stated against the

Dackground of o Jdefendnnt whe was apslying in a situation which was

£

not a lis alibi pencens situvstion, to Jdeprive a plaintiff of a right

B}

which the lattoer asl of

(

the principle wecites as once of the conditions to be satisfied thot
the defendant must Show thot tao continuance of the acticn woulid be

oppressive or vex:itious, it Joes not lrresistibly lead to the

inference that only o lefendont is contemplsted as an wpplicant for

stay because as wus found by kolins V,2. in Amos v. Chalwick (supra)

the mringing ol
defendant may albeit originally foolhardy on the plaintiffs' part,

nevertheless subsequently prove to be opmressive to theam and

\

inexpedient for =11 the acti:ns to continue simultaneously. The

¢.0in, with his action in England. Though

‘erent plaintitfs a ainst a sinnle
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principle as statel Dy Scott, L.J. wouldl egually be npplicable if =
plaintiff wxz the applicant by the mere substitution of plaintiff
for Jdefendant in 2(a) -nd defznd-nt Jor plaintiff ia 2(Y).

The principles apoulicable te a stay in exercise by the Court
cf its inhercnt jurisdaiction hive since been modified and expressed
in more felicitious lon uuge shorn of the words “opnressive and
vexatiouse' Thus shorn of tis words "opopressive and vexatious" She

principles have

moxe Tlexinle to accommodate the
gxercise by the Court of its inhszrent jurisdiction to grant 2 stay in
the varying, circuamstances that ney sarise. The wodified stztement of
principles are rolfected in the opinions expressed in the House of

Lords in The otlantie Star 2n’ ip MacShannon v. Rockware Ltd. (supra)

In The Atlruntic Star (supra), Lord Wilberforce said:

Pare 189 - The cise Zor staying this English

action .nl remitbting the respondent to his remedy

in Antwery is thercetore o strong one., 1If the
question whether it should be staysd is 2 matter

of judicial liscretion, there seems to be very good
recscns for doing s2. So the first guestion must be
whether the discrztion oxists, and if so whether it
is a frec 2iscretion or one limited in any way by any
rule

(Unlerlining; mine).
Dealing with Section 24(5) of the Supreme Court of Judicature
Act 1873 (in pari materin sith our Section 48(e)) he said:

"Pare 191 = The fornm of Scction 24(5) was evidently
such 28 to securce thet whatever special powers
might be defined Ly rules of court, the inhcerent
and soneral power of the High Court to stay
procesdings should rewmain. This has been generally
accepteld since 1073, Section 24(5) has itself been
replace by Secticn 41 f the Supreme Court of
Julicature (Consolidfatinn) Act 1925 which is in
similar form: znd thouch there is now in the rules
a mrovision relatin;, to cases of vexation or
cpoaression it has never been contended that the
powers of the court tou stay is limited to such cases.”

Commentin, on the principle stated by Scott, L.J. in the
St. Pierre case (supra) he saidl:

"page 193 = This clewr and emphatic statement has
proved its usefvlasss over the years. It has been
apnlicd Ly jul_es, without iifficulty to a large
varicty of cases. But teo close and rigid an _
applicotion of it may iefeat the spirit which lies
hehind it anl this is particularly true of the
worls PYoppressiv.e anld vexatious.H

G
ki
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tutory words ..... they
words whiich 1llustrate huat do
couris jeveral Jjurisdiction.

They ace polrters rather than boundary marks."

3

. .
2 the princinle

~licable to a stay thus:

"Pae 154 - In consi’:
sranted the court
any advonte e to the pl:

e oy e ! e - -
auvancae e to Sthe Lelems

=

‘nr whether a stay should

o

st take dnto account (1)

el

$d

ntiff (ii) any dis-
nt, this is the critical

untbion,

@
0

This simple nl more succinct s

b

my view egual

apuiicinhle 3

applicant,.

In Macshznnon ve RHockware

Ltd, (supra) Lord Diplock

commenting on Lord Wilberforce's view that the words “opprzssive"
ani 'Wexatious" ousht to Le siven w wmore liveral meaning was of the
view that they sunouli Le omitted from the formulation of the
principle governing star.

pe adopted Inoan application Tor a stay of

On the sioproa
rroceeltings Lord Jiplock seid:

"Page 368 - My Lords, the lecision whether or not

3y drvolves the aprlication of a
judicial Jiscretion to the facts of the particular
case.  1In each of actions the plaintiff and the
defendant are tue parties hetween whom justice is
to be donel'

to graite o 8tay

Farlier cu iz had —ronders’ the matter of modification of common

low principles to weot now situitions wnich modifications had been
found essential to the .rowth of thoe Comuon Law and to its
flexiovility. ¢ saill:

cf the common law is

It is un.urialon step by step as what
state in a provious prececent to be
1o ro=exominsd and vodificd so 2s to
it 1into clossr accord with the changed
convitions in which it Fulls to be apyplicd today."

Lord Salmon in the case (mupra) in expressing his

opinion on the principle which should apply to a stay of yproceelin s

based his opinicn on an uarcstrictel inherent Jjurisdiction residinc

in the Court to :runt o

arise, He said:

¢ 6 /"f‘

stement of the principle is in

Lo 2 plaintiff/applicant =s to 2 lefandant/

thue different circumstances that muy
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¢ 372 = The connon of Ingland almost
cardocly marches dn o sten with COMmOn 5en32 eewves
ection 24(5) of the supreme Court of Judicature
Act 15673 roemovel the
any procs. tin s

axprassly

.

worer to roestrain by injunction

o the Hish Court, but stated

ning in the Act shall 4isable the

proceedings before 1t "if it
rhis subsectlon also expressly

provides thmt wny Lerson whe but for the Act would

have ween entitled to spply for an injunction to

restraln ths nrosecution of procccodings before the

court, shouvld be v liberty to apply for a stay of

such proceelings either generally, or so far as

may be necessary for the purpose of justice " There

is nothing in the Act of 1873 or in any of the rules

made under it, to limit the powers of the court to

stay proceedings in cases in which such proceedings

were opniessive or vexnatious. Indeed the rules made

no refercuce to vexation or oprression. It was not

antil  the Judicoture Rulcs of 1883 were enacted that

the word flvexativus® or cases of vexation were referred

to; wud not wntil after the Supreme Court of Judicature

(Consolidation) Act 192% thnt the rules referrcd to

ficage of voxation or oppression' but they did not in

my vievw, curteil the couvrt's inherent jurisdicticn to

stay by confinin: it to such cases. The courts weuld

neve ‘\y an action 1i-htly but only if convincoed that

Jﬂuth required taat it should be stayed. Justice

17 no dount so reguire if hut, in my view, not only

- action would properly be described ns Yvexatious

or onnrrussive, '

court frowm stayiag
ginall thinkk fit.®

abovae two recent cascs construing

ourt of Juiicature (Consoclidation) Act

1925 (U.K.) whicu =5 I hove oo

“icy said is in pari materia with our

Section 4&(¢) in my view effectively destreys the submission of

Mro. Muirheat that Section 48(e) is o be interproted restrictively as
confined to cases of Wvexation or ovuression' or to cases amounting
to an abuse of the vprocess of the Court. The opinions expressed on

Section ¥ of the U.X., Act Cemonstrate that like our Section 48(e) it

encompigses s wide a ranse of clircuwstances in which 1t can be

invoked as ohe ends of justice o
By reminliin~ us th .t the comwmon Law invariaoly marches with

common sense and taxt €

4
¥

he sccret of its grovwth lies in its flexibility
for .Jlaptation to chaning circumstances without violating its core
principle of justice, one can wmorz casily perceive and appreciate
Paraell, J.'s commen ~5le efcort o do justice in the situation which

sresented itsel” Yefore hin which w:s essentially ''res intepral.!
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No case could he found a ploaintiif having sued o defendnnt

in one Jurisaictiorn, nad subsanuently for cod and sufficient reasons
sued ancther defendzn®t ia snotner jarisliiction because he honestly

znd genuinely believes thit the latter <efendant can bhe male answeradle

for the wrongdoing of the former., 1If such a plaintiff Jiscontinues

the first action, he »onders himself not only lizble for the cost

0¥ discontinuunca tition runs the risk of being effectively

disabled frow suing asnin in the event that the sa2cond suit shoul:d
Gy D)

establish thot the Jefon snt is not licble for the wronsdoing of the

other cefendant. Mhe Jirst def:nlent 1f he 1s a foreicner coul:d after

N

such discontinuance layfully reuwove his assets from Jamaica and

thereafter luave no trace of his vhereabouts. If that defendant is

a company it could be liguidatoed Lsaving thereafitor no one capable

of beings suei. A4 nin cven 1 the First defendant could thereafter

be traced and sucd he wmay be cenasled wy the intervening discontinuance

to meet the claim of the pliintlid Dy a defence of Limitation.

Ther: is ia my view no srinciole of law which necessarily and
inevitaply regulres a plaintiis to procewd at double ewpense with

x

two uctions simultancously a, twe distinct def:ndants under

sanction  that if he f-ils to 40 so, he must cither discontinuc the
first action or have 1t dismisscd For want of prosccution. BEgually

in my view there is ne wulc of L.y which regaires a ¢lalntiff
necessarily =anl cemnpulsorily fghdis;ontinue his acticn wherce there

is no advantae to him in doin, so ond he does not wish to discontinue
vut merely desires to have the action postponed or suspended for

sood and sufficient ronson. The principle applicable in cuises where

a postponement 1s scu,ht 5y the plaintiff Jdue to his illness is not
different from the

winciple applic:ible where a postponement is sought

;
hecruse the pliintiff will Lo en-oged dn othor judicial procecdings
either loculiy or in o forei n foruu.  If a postponement or stay
would te grantwl in the former situntion there is no reason why it

should not be -rantel in the latter situstions. The core princivle

in all cusus is thac Joine of justice betwcen pludntiff wna defendant.

‘»«f (; Iz

N




The complex issues ol lav rals-¢ in the case vefore
Parnell, J. uhich =szre eguully ralsed before us stemned from

fr. Muirnead's insistenc. @3 “he wvremise of his submissions that a

(6]

stay mean®t exclusively a hostile action designed to -—»ut an end to an
aaversary's actiom. Such undoubtedly Las been the meaning only in the
lis alibi pendens situation,

Howrever the word Ystay™ has not buen statutorily defined and
in the context in which it was usz«d in the summons before Parnzll, J.
it was obvious that 1t was not being used in the sense of putting an
end to an adversary's action as in the lis alibi pendens cases,

The situation hHefore Pernell, J, was fundamentally different from a
lis alibi pencens situation. Chase Jamaica is not Meinyg sued in two
Jurisdictions that is to say here and in Delaware., Thus Chase Jamaica
has not and could not argue tuat the suit brought a-ainst it in
Jamaica has put it at n disaavontage as compared with Delaware whare
if the suit hod been brought it would suffer less disadvantage. On
the contrary the submission on ochalf of Chase Jamaica is thait the
disadvantage to it Jies in its beinpg ilmplezded in Delaware. This
submission is howev.r wholly unbtwnable and palpably inconsistent with
the asgertion of Chasc on its behalf that the parties in the Jdamsnica
action anl in the Delaware action arce differcnt,.

In ay view Qose Hall Limived in seeking a stay of proceesdings
before Parncll, d, was suiing in simple language for an order enabling
it to suspend the prosccution of lts claim against = defendunt in
Jamalca pendin~ the hearing an’ determination of a wider suit

involving the Jamgilcan claim agoinst a different defendant from whom

&

o
)

t hopec

e

to recovur in reasveéct of its claim against the defendant in
Jamaica.

I have alrendy advertew to circumsfances hich could induce
a plaintiff in such a situstion te sl for an order of the Court %o
enable it to sty or suspend 7Tor a time its proczodings. Perhaps
but for 2 mistsken view %1 an adjournment or jostponement under

Section 355 of the Juiieature (Civil Procedure Code) Law, coull only

o 67
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be applied J{or ot the trial, Jose ixll Limited most likely would
have invoxaed thls Section in addition to the other sections of the

above law which 1t invuse

Looosiew thet it was asking for a stay
having effect 25 o postnoncment,

wlaintiffs nove

s

The cases earlier wmenvicned siow clearly that

been accor.ci locus sty

for stay of wuroceedinis
where what they ore really msking for is a postponcwent or suspension
of the actions coumence’ o7 then. Section 4%(e) zlso on a proper

construction is neitior restriciive of the persouns wio may apply

nor of the instinces in which ~ stay of nrocee

ings may be granted
having regard to the inherent Jurds’iction of the Court which is
statutorily recogniscd therein. The cwercise of the jurisdiction is

as wide s the dewnds of Justice reogulre. This in essence summarisces

the opinicns expressed in the douse of Lords in the Atlantic an? in

YacShannon v. Rocltuare Glass Litd. (supra).

P T e

accorainply Ground 1{a) (¢) of the grounds of a.peal also

fiils.

The second jrowai of

21 is foraulated in the alternntive
that is to 3ay ovn the basis thot 1 the lesrned judpe was correct

in according locus stan.i to ose iall Limited, he nevertheless

wron:ly exercise’ nis Siscretion in making the order in tanat he failed
to sive any or any suf icient ve ar? te relevant factors. Most of
these factors however .vo base’ on the assumption that Rose iall
Limited's aprlicstiecn hns boen wrde in a lis alibl peniens situation.
around 2 (a), (1), (c), (&), (£), and () complains thﬁt the luarned
trizl jud.,c Foiled to give sufiiciont consideration to the under=-

nentioned matiurs nomely:

(a) Thot
1

ae susject watter of the action is
whi i

T

Ly sitected dn Jinalca,

(b)) That the dvfenlint is a Janaican Company.
(¢) That the plaintiff is o Caymanian Company

whose mrincipal assct was then located in
Joarsiicne




-4);—
(1) That the Jwmnican Law is thne apnlicablc law,
(f) 7That Jamsica is thie notural forum.

the tiricl ic Jvelaware would not determine
the dissucs roaiscd in the WAt-nt case.

L&A

some of the above factors sould certhinly be reluvant in a

case in which Chasce Juwalca was bein: forced into litieration in

delaware but they urc in the precceat situation irrelevant because

Chase Jamnica not bHuins o

;

in the Jdelaware action is not

being force! into way 1liti

ion thore. hat had to be estiblishad

by Chase Janaica was that not mercly would it He convenient that its

cngse be tricd ir J.uansica “hich

wns negver disputed, but that there
was a Gisadvantage to it far cutweighing the advantage to Rose Hall
Limited in the trial belng postucned or suspended which was all that
the stay in the cirvcumstance dmplicd.

The learned trial juc: e found that there were distinct
advantages to Rose Hall Limited in »ursuing the Delaware action
while adopting a walt and see strate,y with respect to the Jamaican
action. Rosec Hall Timited asserte’l that it would be just for it to do
s0 and that it would result in ne injustice to Chase Jamaica. Chasec

Jamailca has not bDaen able to saow any hardship or disadvantage

other thoan thait which follows frow .ay postponsment or suspension

of procexdings. The suspension of proceedings in this case is not

that inordinately lung nor indefinitc os to amount to an injustice.

It cannot be zaid that the cousiderztions which were relevant namely
advantages to Jose Holl Limited anl diszdvantages to Chase Jamaica

had not been proy

rly nizhli-shted, weilghed and balunced.
The learnced tricl juwd:e hoving summarisec Mr, Mouhfood's
submissions on the alvanta.os o Hose Hall Limited in pursuing the

i's suomissicnSon the asserted

Delawarc action =u. Mr. Huir!

disadvanta;

35 to Chase Joumica in bhaviny the nrosecution of the
Jamaican action susnen od, fourld thot the alviatages tc Rose Hall
Limited of a stay or suspension of the Jomaican action outweighed

any disadvantage to Chase Junmaica. In this he was clorly right
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and there is no crror in the manner of, cr on the ousis on which he

exerciscd nis discretion.  souxily Lhe manner in which the discreticn

wos exercisaed cro-ted no incon

with any extant decision
relating to stay of prucecdlags. Ao I have said ovefore the

situation was 'res intepra®™ wnd the suilding principle of Justice
was applied., This grouna of

2L also fails,.

Thers was o thivd sxouad of apnenl based on the guestion

of cost. Mr., Mahfocd in answer to the submissions of the appellants

on this ground mriabaivel that the order for costs of the trial judze
was reascnanle o cusht not toe be interfered with, On a more
fun Tament2l _rouns e further submitted that in any case thers is

no valid appreal bHoiore the Court cn the question of cost becausce fae
D q

surpcrted w@)

agrinst cost wos wade before any order for cost
wis made, furthcr ao lecve to appesd was scught nor wis any ppeal
filed in resvect of cosis afber the order for costs had heen made,

Te cited Patrici v. Wolxer 9 J.u.R. 9510 as authority for the

proposition thit wiacre leave te onpenl is required and had not heen

“iven at the time the oponl wno filed the lrregularity cannot be

cured, Mr, dnirhead concoded t no leave had been granted also

that no wppeal against cest had been Tiled subsequent to the making

bl

of the order for cost. He accordinsly <id not press further this

ground of appeal. Having regard  to Pabrick Ve dalker (supra) I must

hold that the apresl g to cost is not properly before us. That ground
is accordingly struck cut aend dismisscde

Yor the roasons _ivew in this juduyment the appeal ousht to be

dismissed and the order of the trial judge confirmed.

SLCTAR, P
3y a majority the appenl is Cismissed with costs to the

[%

respondents to Ho asreed or taxed.
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