IN THE SUPREME COURT OF JUDICATURE 9F JAMAICA

IN COMMON LAW

SUIT EG. C.L. C-062 of 1957

BETWEEW CHERKISS ENTERPRISES LIMITED PLAINTIFF
AND ROY DePASS (Executor of the

Estate of Reginald Cecil DePass

Deceased) DEFENDANT

Michael Hylton instructed by Myers, Fletcher and Gordon, Manton and Hart for
the Plaintiff,

Clinton Davis for the Defendant.

Hearing on June lst and 2nd, 1%89

Note of Judgment

On June lst and 2nd; 1989; I heard evidence from the Plaintiff's
side and most of the time spent in this hearing was taken up with legal cubmissions
from Counsel for the parties. At the end of the hearing I made an order that
the "Option Contract™ contained in Clause 4 (&) of the Lease Agreement to
purchase the property known as Columbus Inn, and entered into between the
Plaintiff Company (Cherkiss Enterprises Limited) and the late Reginald fecil
LePass, for which the defendant Roy DePass as Executor of the deceased estate ig
the personal representative, be specifically performed. I also awarded costs
to the Flaintiff on the Claim;

I gave Judgment for the defendant on the EGounter-Claim for the sum
due as interest on the sum claimed for remtal. This amount being calculable
on $33,333,32¢, that principal sum according to the evidence having been paid
to the defendant’s Attorney on %th April, 1%87.

At the end.of the hearing., 1 gave an oral judgmwent of my reasons
for coming to my decision. I have since then from notes made of this judgment
shortly there after now sbaght: f£o; formulate thesenreascas ingo,this.mote. of the
judgment.

The Claim for Specific Performance turned om a construction of
certain cliauses in the Lease Agrecement executed on 2Z8th November, 1983 and more
particular Clauses 2, 4 (&) 4(e) and 4(f) of that document.

Ehe issues which it is common ground arose from the pleadings were:-—

1. 1In so far as Clzuse 4(€} falls to be construed, do the werds

L=

first option" in the context in which those words are used give
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. to the lessee (plaintiff) a right to pﬁrchase the fee simple
eStaté ih‘the:éemiséd premises or if not:what'is'the nature of
the grant if, ényg vhich may be ascribed te these words?

2. Assuming'thét a bi ndmng optisn to purchase the ‘Genised premlses
was granted to the lessce, was that option properly exercisec?

3. Having regard to the provisions in the lease at Clausers () (B
'di“ecflnh than_ 2By dlSPLt& ar151ng out of the " prov151ons herein
be referred to Arblt ation™ was the matier justiuiable before the
Court? N v

In so far as thé last issue relating te arbitration is ccmcerned tnis
matter was nct serioué}y argued before me as it was conceded by both sides on am

chservatioa Ey ;he Court that the matter having reached to a trial stage zuch 2

.
byl

reference nc longer falls to be considersd being waived by the conduct of

)

Defence having regard to the varicus steps faken in the acticn following ths

fa

entry of an appearance from astgr back as 9th March, 1967. 1In this viger

Section 5 of the Aybitration Act provides in part thatc:-

"Section 5 if any party to a subm1531on9 oY any person claiming
through .. or under him. commences any 193&1 proceedings in the
Court against any other party to the submission, or any person
claiming thrcough or under him, in respect of any matter agreed
or to be referred any parcty to such 1egal preceedings way & '
anytime after appearance, and before dzlivering any pleadlkgf
or taking any odther steps in the proceadings. apply to the
Court tc stay the proceedings” and the Court or Judge thereof
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may make anAorder'st&ying.the proeedings.”  {Emphasis supplied}
of tbe two.remaining issues both were fﬁlly:argued although most‘@f
the time spent was focussed upon - :at in effect was the primary issue, this having
to do with the construction of'Claﬁée:4-(e) of ﬁhérLéase Agreemenfu Foi the
defendants part both re%aining issga provi&eé his Counsel with 2 distinct advent tage
in order to succeed in obtaining the relief sought, the plaintiff had tolsucc ced on
both these issues. The defendant to win the day, had only to succeed in felationJﬁ
to the first issue. To f4il he had fo 10§se on both amd in this regard, therefors,
the secondary issue provided him with "a second string to his bow.®
The relevent clduses read as follows:~
2. Upen execution of this Lease; the lessee shall pay to. -
the Lessor a sum of ($84,000) Eighty Four Thousand Dollars
hereinafter caXled-"the advance”). the advance shall be
applied as & portloﬁ of the rental for the leased premises

for the fifth yecr or in reduction of the purchase price of
the leased premises inm the event that the lessce exercises

-y
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3.

the option to purchase the leased promises herecafter
.contained.  And the lessee hereby agrees that the
- lessor shall be entitled to use. the. said Advence for his
own purposes and amy reference to a refund or repayment
herein contained shall be for the lessors own personal
resources .since no sum is hereby retaimed im escrow under

the terms of this lease.”

This clause is followed at Clause 3 which contains the Lessees

covenants and is followed at Clause 4 by the Lessor's covenants in which at,

Clause 4 (d) he covenants as Follows:—

4(d) Tot to seli“the leazed premises before the expiration

of the first three years of the term herein contained
and.zny sale of the said pfemises during the sajd
term shall only be with the written comsent cf the
Lessee provided always that the Lessor shall give six
months notice to the Lesgee durimg  the periocd of
December to June so that the said property shall be
vacated during the low period of the tourist seasom.”

Then follows the very important option clause at 4 (&) which sought to

grant the option referred to at Clause 2 and sets out the formula or manmer in

which it f£alls

te be brought into being.. Clause 4 (e} states:-

"The Lessor hereby gives to the Lessee a first option to
purchase the leased premises in any event, during the period

up to the fourth yvear of the rerm herein contained at a

putchase price of ($900,000) Nine Hundred Thousand Dollars to

be paid in the following mapuner:-~

1

(ii)

(114)

(iv)

A deposit of (345C,000) Four Hundred and Fifty Tﬁousand
Dellars to be paid om exercise of the option.

The' advauce paid by the Lessee pursuant to Clause-Z
hereof shall be a deductable sum frem the deposil. ..

The balance of the purchase price shall be lemt by the
Legsor to the Lessec on the security of & first Legal
Mortgage ower the leased premises,such mortgage to be
for a period of three years bearing interest at 15%
fifteen per cent per annum and payable by equal monthly
instalments. : : :

On the fulfilment of sub-clauses {i) {ii) (iii) above.
then the Lesscrs covenants under Clauses 4(a)s (e)s {d)
aforesaid shall determine and Clause 5 (b) (i) anrd (ii)
and 5(b) (2) post shall appiy and the Lessee covenants
under Clause 3(a) and (b) shall cease.” (Emphasis suppliied).’

In so far as Clause 4 (.&)i¥ relates to the proupt payment of remtal '

by the Lessee,and thereafter to the risk passing to the Lessee in event of the

option being exercised there is no inconsistency in the manner in which subeclause

(iv} is drafted

Clause 4 (F) then deals with the memmer in which the option is fc be

exercisad, It states:i-

II(-[]_)

"The option to purchase shall beﬂin_wiiting.&elivered to the
‘Lessee ox his agent duly appointed or to. the person for the
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time being entitled to the reversion. And if the Lessece
fails to exercise the option, then the Lessor shall be at
liberty to sell, giving the Lessee six months notice
~between the periods of December to June as stated in
. paragraph 4 (d) above.” (underlines supplied)

- The Law #Zs it relates to tﬁe construction of documents . which
would naturally include this lézse is thaf.fhe intention of the parties is to be
gathered from the words used in the instrument and extrinsic evidence cannot be
resorted to im order ‘to alter, vary or‘exﬁiaindfhe meaning of such werds provided
these words are clear and unamﬁiguous, Wheré éﬁ amﬁiguity'appears cn the face
of the document then it is duty of the Court to seek from aq examination of the
words used in the instrument in order to discover the ;fﬁérinténtion of the
parties. (m a reading of Clause 4 (F) in my opiniom it is zbundantly clear that
the word "Lessee" appearing in the first line of the instrument was inserted in
error aad ought properly to redd "Lesvor - This must be so; as in interpreting

the clause in order so as not to 1ead to any absurdlty or 1ucon51stenc and in S0
the grant of
far as the clause segks to deal w1th/an opticn the person upon whom this right or

entitlement was conferred, the granteéllesseé)would be required im exercising this

right to do so in writing deliveréd-to the grantor (Lessor)or his agent duly

appointed or the person entitled to-the reversion - zil of whom by definition were
one and the same as;;he grantee (Lessee) could mot properiy exercise the option‘by
making delivery to himself. it will be necessary ©*6 return to this cléuse when
the secondary issue @s to the exercise of the option falls to be considered. For
the moment, however; I will now [Fefqéglthe primary issue.

Learned Counsel for the Pléiﬂtiff has submitted that a construction of
the lease agreement, on the face of it, the intention of the parties wazs to create
a binding option to purchase the demised premises., He relied on this sgatenent
for three reasoms:-

1. The Clause 4 (') sets cut the terms such as to sale, such ae

price, deposit and the terms of the option and there was in
adéition a2 stated period.
2. Having granted what on the'faée"of it seemed tc be a right to
purchase, Clause 4(&) uses the words "in amy event" cleariy
stating that the lessor wanted tc sell the demised premises in

et

o any eventl)

.-
i

3. The fact that there is also the grant of am option ~€his cary
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 the only persom he couid deal with was theréito;ﬁey._wihe matter can be taken

5.

.o with it alsc g right of first refusal.

Du Santoy vs,.Symés {lﬁG?} 1 4ABR 25'fpcm the headnote of the judgment
andjggéé,33f(ﬁ). Héﬁfﬁrthérptontends that whére there are separate rights given
they are not incomsistent as a right of pre-emption is eg.ully comsistent with
a right of f£irst refuszl.

Counsel takes issue with the argument being advanced by the ;éher
side that the Words_”first.option“.altersrqg_chauggs the meaning of the relevaut
clause from creating an option te it being scmething else.. .

He refers to HMeKey ve. Wilsou [1947] S.E. 315. This report

was: ot available but is referred to in Voufards Sale of Lend 3rd Editicn at

“page 3. y w LT, _ e

In sc far as the gquestion as to whether if ;hgrg.“was_an epticu, as to
the manner c¢f itfs exercise it was_submitteﬁzggagog%gﬁough it was not properiy
communicated to the defgndantghﬁxé;rE.H.-Williams wzs the agent of the persomnsl
repreegntative of the Estate by implication and alternatively wee an agent of
nazcessity.

As o the gquesiion of impliediaéeacyfhﬁfrefer;gdatq Bowstead on Ageucy
page Z2, Article 9 under the subhead, ”Imﬁlied.Agency“,__In,this_regard he
conzended that M:s&‘williamsrhad been the agent of #ﬁe;deceaseda .She prepared the
lease. The plaintiff had not secn 2 will and there was no Probate despite
seerches at the Supreme Court Eegistry,:-ﬁe had received no notice that Mrs.
W@lliams was :eplaced;by_anyoneg He had made enqui;ies about“£he whereabouts of
the defendant without success. A reasonsble man would be entitled to infer that
-
further as over a pericd of two months from Hovember teo December 1956 four letters
were written to Mrse Willlams on the.hasisrthat_sha represented the Estste.

One of these letters sought to exercisec the cption. This lefger of 3rd November,
1986 in which. the plaintiff sought tc exercise the optiom was later copied to the
defen&agt. Wher Mr. Willlams eventually replied she did npttdeny having any

L3

authority.to .act on behalf of ; the Estate, She stated that the defendant was in

Hizwmi and. introduces a ‘red herring' as to the possibility of the deceased legsor’s
will having revoked the option. The defendant did not seek to revoke her ostensible

authority to act .in that capacity. _ ) o S )
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The chegue contained in the option letter 13 returned thrae months
later, Tﬁu uefend nt-nas elected ﬁot to give any evidence.

ﬁn the basis of 21l this he contended that the cption was duly errcised. 
and the pla‘untlfF is entitlad zc the Urder for Speci f Perforﬁancen

Lnatned.Counsel fur the defanda nt when his turn ceme to respond sought

to deal flrsbly wzth the secondary issue. in this vegard he submitted that if the
ulalnt f Ladlé good option it Was.not erercised pro?erly cr at all.

Eé felied upor a statemsant sf tha prine ivl which appliéé gz to tha
écﬁéitibn}bf;cedent'té tﬁé.excrcise of oﬁtioné = that they must.be exercised
géricﬁiy éﬁd in the manner as laid déwn oy the grantor.r In this regard Vélume

23 of 3xd Edition Halsburys Law of England under the Hca ing “land;orﬁ and “Tenza”

at page 471 a2t .paragraph 1051 fully. uuppo;ts this eonhc vtion.

Counsel also referred in support to Hankey vs. Ciavofy [1947] 2 2ER 311,
He furthér &rgﬁed that there was gecod reascn fcr'tﬁis rule ig sc far as tha
proper exercice of:an-optieﬁ;woulé.seek ta:deprivertha iessur of the reacal for
the remainder a;-the term of'tﬁe,lease;.

-

Beades vs. Free 1829 B & C Geports 167 was cited as authori ty for the

proposition that an agency is terminazed by the death of the pr;nc pal and this
'iS'soreven if the agent has a honest bellet that the leﬂC‘p;l was still alive,

| .ﬂe further argued Ln;a although there was 2o doubr. thet Mre. Willizms
was Ehe agent of the dec=ased9-once he died she ceased to be his asgent. The
deceased having.died the ques*zaﬂtn.bp determired was dldthe defendant as Exccutor
Of the Estate ongage thé‘serviéés of Hrs. Williams aé‘ﬁttorney'tc the_Execgtor?
In this regard the onus of zstabli b..g the existéﬁée.of-the rél tio nsglﬁjsf-
principzl and agent between'tﬁé ésféﬁéaﬁt and this Ataorwav Was CI thc plaintiff
and that Buféen has ast béen‘ﬁiécharged.

In éeallng wlth the priac1pm1 loéuc most‘oL the arguments preseanted by

Counsel for the acfendant wes dluucted at the meaning to be ascribed to the words,

1

"first optlon, “These words he sought teo equate 1o .the words, "first refusal® znd

2 “right of prewempfionﬁ‘ané tﬁé Court was treated‘to z lengthy dissertotion
o the éfféct of éhesé Woréé fﬁén conta1%e in a document.dfTo furtner reinforca
his arguments, Learmed Counsel for the defe ndant prepared a ou¢mary of his

uﬁbﬂl&“l”ﬂ“ for thL cCourt 5 ;on51deratlon. Wher: the eviaeﬂce ié exanined. alon

Counsa21s submissions two ' main questions arise for determinmation:i-



1. :En'construing the lease agreecment and in particular
Clause (2), 4(d) and & (e) when read together was the
effect of this tc create a first option in the lessee
(domes) during the per10u of four years stated is Clause
4 {e) of the lease.
In ﬁhis regard the authorities when examimed ﬁake it abundantly
clear that the‘contention of the Learned Coumsel for the plaintiff is correct.

'There is fu*ther support for his argument in Voumard on Sale cf Land 3rd dition

at pages 5 - 7 and the cages cited at the fooinotes on page 5. At page 5 the

P

" Learned editor states:

"There is a distinction between an option to purchase and

- what is gefierally referred to as a right of preremption.
Once an option is granted the initiative.of determining:
whether the relaticaship of vendor and purchaser between
the parties is to eventuate rests entirely with the Jdonme
of the option. The position is otherwise in the case of
2 mere pre-emptive right; the person to whom the right

. is- given having iu general no more than a privilege to
purchase the 1land in priority to any other person if the
owner decides toc sell, 2nd it is often a difficult quest¢cﬁ_
of constructicn to determine whether the words used
constitute the grant of a true option or a mere pre-emptive
right.”

wltﬁ regara to the first situation the case of NbKay vs. Wilscn [1947]

S. R (N Snw,) 315 per Street J is cited as being zn authorlty supportlug the
granting of an optlon where/f%e worde used in the iostrument a tenant was given
ithe first optlon for purchasing the property at the price of #1350." It W%S

held that, "subject to certain qualifications stated in the judgment the tenant

had an absciute; immediate and continuing option which he was entitled to

exercise at any time during the currency of the lease.”™ When this case iz

eramined against the background of the facts in the instant case, it is my cpinicn
that thlS/ regegg on even stromger ground for holding that the words used in’
¢lause & (= créated.a binding option in favour of the lessce.

The manner of therexercise of the optioﬁ haé to be cne for the donee
of the right ;E perforﬁ within the period set out in the lease. This is in
effect what distiﬁguishes an option where the on1§ act required to bring thé
'contrgct.for sale into_effect is the unqualifieﬁ acceptance of the oifer by the
donee by performing such acts required to complete the transaction from that of a

pre-emptive right.
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This is what aiso distinguishes the instant case in which there wzas
not merely the grant of a right to the plaintiff but Clause 4(e) waa explicit
as to all the essentials requir ed, onca offer was occepted, 301ng towards
effef:ting a valid and binding contract for the sale of tne prcpars:y

All the cases c1tﬂd by Counsel for th¢ defendant and in particular

HManchastor Ship Canal Compagy ve. Manchester Race Course Co Murray vs. Two

opt‘on propcrly gxercise?

Stokes Ltd and Brown vs. Gould are all cases which were decided om totally

c¢ifferent facts. The critical factors missing in all these cases were thar:
1. There was 0o immediate grant sf & right and egven if By sucb

right stood to ba postponed for a iimited pe:lod (SEu for example

Caruer VE . Hyue [19? 33 LR 111 bur only a mere hopa that on

the happening of some. futufe eyent then the rlght woulu cone
RS ] =

into bei ﬁg. (fancheoter Ship Canal vs. Manchester Race Course

[1901] YA CH Q7°

2. There was nc set formula as te how thu conditlons of *k; cuniract

were Lc govern aﬁd, whaii thearxght became exerci able, Upon the

s

exercise of the right in tha instant case aLl the terms ra qulr:;

to create a valid and binding agreement for the sale ok the

BRI

property were clearly identifiable.
(lause 4 (e) when read can only mean that the exercise of the option

had to be "in writing delivered to the lessor or his agent duly appointed or

et

the person for the time being entitled to the reversion.” All the"pé;sons
fampa in the document bélng concerned with thc present owneranlp el the demigaed
premises. Once this is csteblished then there was an irrevoeable right created
inﬁfavour of the lessee‘(donea) during the perio& stated in Clause & {2} xc

! - : : T
exercise the nption-in thc termsg as se;fout;inﬁtbe said Clause.
s S ~

The = malning qLestiou9 which is of no less importance is, wazs the

S

The follow1ng coad1t1ons had to bu strictly complied withsw

1. It had to be in wri t* ng. This ureates no dlfflcultyo

o
-~

Z. It had to be dcllvered to the lesscr, his agunt ox the person

entitled £c the reversion.
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In this regard, the lessor being dead, delivery had tc be effected
to his perscnal representative.

The evidence in this case, which is entircly from the plaintiff’s
side and from the Bundle of Documents forming part of the Record is that there
was doubt as to who was the personal representative of the lessor-certainly
up éﬁ January 1987 (See enclosure 23-letter dated 18th March 1987 addressed
to the defendant from the Attorneys for the plaintiff).

Although Mrs. Williams, an Attorney-szt-Law had in the past acted
for the lessor, her authority to act for the def;néant ceased with the death
cf the lessorrandiirggs %ﬁF%gg ggn&&?t subsequent to his death was .cf such a
nature as to suggest that she alsc rep;eseﬁted the defendant this by itsels
would not make her his agent. Her comduct, however, in the menner im which she
acted following the lessor%fggéhtorré3pondence passing from Pleintiff's Lttcrney's

Bubhdle of Documents). ,

to her in agreed/ would have been sufficient to cause any reasonable person
to assume that she was the attorney acting for the deceasgd estate. This,
however, woulé not gc as far as to fix the defendant with norice of the cxercise
of the option letter which was sent to'her.

in my view, however, this would not be fatal te the question zs to
whether the option was properly exercisal in the light of the fact that the lecse

at Clause 4 (F) was silent to the mode of delivery in which event although

delivery to the person cf the defendant would have been desirable it was not
ezsentiel given the facts of this dise. The post, therefore, in the absence

of a contrary intention in the document was.é proper means of communication. The
effect of this was that -the letter of IS;h Decémber, 1986 from the plaintifi®s
-&ttorney to the defendant fcrwardiné a coﬁy of the notice of an intention by the
plaintiff to exercise the option-was in my opinion proper and sufficient means of
communicacion. There is further no evidence that this letter . was returnad
unclaimed and being sent.to the defendant at his post office box it is rszsonabld
to infer that delivery was effected to him.

I would therefore answer the’ issues réised:in relation to (1) and (2}

sbuve in the affirmative with the result that the Plaintiff succedds on the

4s by the option ciause, the Lessor has already laid down a formula

withir which the optiom fzlls to be exercised, it is clear that ths usuel conditicns
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for sale will be those which ocught to goverm the Contract for the sale of the
property.

In so far as the Counter Claim was concerned, this posed no
difficulty. Granted that the sum claim for rentsl had been paid the only
question which falls for determination was whether the claim for interest cught
to succeed. In my view it cught to for the simple reason that had the defencant
azccepted the fact that the lease created a binding option which was exercisable
by the Plaintiff (lessee) within the option period of four years and which was iun
fact properly exercisedcertainly not later than December 1986 when the leotter
from the Plaintiff‘s Attorney came intc his hands, although this would have
altered the nature cf the relationship between the parties from that of lessor and
lessee to vendor and purchaser, there would still be monthly mcrtgage payments due
instead of rental and these payments would have been attracting an interest rate

of 157 per annum.., which when zpportioned is the precise rate of interest that

was awarded cn the sur claimed as being the arrears of remtal.




