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PANTON, J. N

The plaintiff is the brother of the firsf defendant whe is the husband of
the second defendant. The plaintifffs clainm is fo; specific performance of a
written agreamsnt dated_l4th March, 1983; and for damages for breach of contract.

He called as a witness one Kenneth Barrington Whyte, a chartered accountant, who

. was projected as a mediator and the architect of the agreement.

According to Whyte, tha ggreemenf, though dated l4th March, 1983, was
signed either on that day or "a day or two after"”. This signed agreement was
never produced in evidence although copies were allegadly givén to each party.
According to the plaintiff, the first defendant ﬁorrowad his (the plaintiff's)
copy and :has not returned it. The plaintiff has, instead, produced a draft
ungsigned document (Exbibit 3) which Whjte stated that he (Whyte)-had retained.

It is perhaps interesting to note at tﬁis stage £ﬁat Whyte retained
Exhibit 3, describing it as "the Qriginél“, but he did not kee§ any of the

signed coples, as he "had no further interest in the matter™.

THE PLAINTIFF'S CASE

" The plaintiff who:@ spent most of his younger days in the care of the first
end second defendants has been involved in the record industry since 1965. He
is the mapaging director of Aquarius Limited which operates a record shop located

at 9 Constant Spring Road in the heart of Half Way Tree, St. Andrew. On the way
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to his preseet position, the plaintiff was on several occasions :he beaefieiaff
of the helping hands of the first and second defendants (particularly the first
defendant)}. ) Help was extended to him in areas sueh as the liquidation of his .
gambllng debts, the management of his business, and in his efforts to migrate
to Canada and the United States of America.

. In 1968, the plaintiff commencedlepsiness Qserations, in the form of
the selling of records, in rented premises at 9 Constant Spring Road, St. Andrew.
When these premises were ?ut'on-the market for sale three years later, the
plaintiff was unable to purchase thpm. The first and second.defendants obliged
by purchasing the property, It was, after this acquisition that Aquarius Limited
was incorporated with the plalntiff first and second’ defendants and another 4
relative as equal shareholders.; Subsequently, the relative migrated and his
shares were transferred to the plaintiff. The record selling business continued
at 9 Constant Spring Road with the first defendant being im charge of adﬁiﬁisé
tration.ﬂ o : 7‘ |

As time passed, the plaintiff and the first defendant discussed expansion
of their involvement in the record industry and this resulted in the inco:pornt
aticn of Aquarius Recording'Company Limited with the pleintiff and first defen-
dant as equal shareholders. This comeany deeided to build a studie. ‘The finance
for this venture was seugﬁt from the-Jamaiea DevelopmentlBank which required the
transfer of.9 Censtant Spring Road to.equarius Recording Company Limited as a
pre—requisife to the disbursement of the loan. .The transfer was effected in
19743 thereueon, the 1oae was disﬁufsed to Aquarius Recording Company Limited.

Both Aquarius Limited and Aquerius Recording Company Limited evevtually
repaid the money borrowed from the Jamaica Development Bank.

The plaintiff and first defendant from as far back as 1973 have been in
constant disputesu The first defendant, notwithstanding the rancour between
them, financed the plaintiff s effcrts to migrate to the United States of Americau
A5 8 result, the plaintiff lived in the United States of America for a few years.
During this ?eriod; the first defendant controlled the operations of the business.

The plaintiff, on his return to Jamaica, continued his participation in

the eperatfdn of the business with his emphasis and ‘interest being in Aquarius
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Limited whereas the first deferidant concentrated his emphasis in Aquarius Record-
ing Company Limited.

The constant disputes between the plaintiff and first defendant promptgd
the makiﬁg of &4 decision that they should separate their operations. Bérrington
Whyte was called in to help.

According;to:tﬁe_;lqintiff, they eventually agreed the following:

1. the first:and second defendants to transfer their shares in Aquarius

Limited to the plain;iff;
2. the plaintiff to transfer his shares in Aquarius Recording Company
Limited to the first defendanty |

3. the plaintiff and second defendant to form & new company in which

they would hold equal shares; and

4, the parties to cause the third defendant to transfer 9 Constant

Spring Road to the new company.

This agreement, the plaiﬁtiff stated, was recorded in a document dated l4th
March, 1983, and signed by the plaintiff and the first and second defendants.

Tt is to be noted that it is alleged by the plaintiff that (2) above was
varied by an oral agreement which was to the effect that instead of transferring
his shares in the third defendant to the first named defendant, he would transfer
them to the second defendant. This was done.

The plaintiff asserts that his claim of entitlement to part ownership of
9 Constant Spring Road rests on this agreement and his cwnership.ﬁf gshares in
Aquarius Recording Company lLimited to which the property had been transferred

at the request of the Jamaica Development Bank.

THE DEFENCE
The defendants are at one in asserting that the plaintiff has been for
a subétantial portion of his life dependent on them at home and at the workplnace.
Théy say that he was quite irresponsible at the workplace, and that in general
he gambled that which he had as well as had not.
: In relation to 9 Constant Spring Road, the defendants are agreed that it
wag the plaintiff who sugg‘est_ed the puri:ha.se_ of its thét the first defendant

was unable to buy it: whereupon the second defendant, who had some independent
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mgans, changed certain pléns that she ﬁad; énd acquiréd the pféperty. The name
of the first defendant was placed on the title at the requast of the mortgagee
but in effect he {the first éafcndant} made no contribution to the purchase pricc.

The defendants are agreed that the second defendant was pressured ‘Telent-
lessly by the plaintiff and the first defendant in order to-get the second
defendant to agres #o pernit the use of her land (9 Consiéni-Spring Road) in a
million~dcllar dream schema tﬁat the plaintiff'énd the firét'defendant had -
that is, to borrow money from the Jamaica Develbpment Bank and to équip a
raecording studio;

The defendants deny the existence of aﬁy'writtan agreement signed by
them and the plaiﬁtiff in the presence of Whyte. They agrée that there were
discussions to deal with the share ownership in relaﬁion te the two companies
but disagree with thelplaintiff that there was any agreemant te transfer the
sécond defendant’s land to another compaﬂy with 2 view to the plaintiff becoming
half owmer of the land. |

According to them, the second defendant merely obliged the plaintiff and
the first defendant to assist in the reaiizatidn of their drecam scheme by agresing
to the use of her land to secure the loan from the Jamaica Development Bank; and
the understanding was that once the loan was repaid, the land would be raconvayad
ag at no gime was there any intention on the part of the second defendant to part
permanently with any portionwof her iﬁtarsst in the land.

So far ss her signatuie on docunents 1nc6rporatihg the new company Malody
Investments is concerned, thé second defendant said that she signed the documents
not to indicate her intention to tramsfer the land to the company, but rather o
ease the pressure that the plaintiff and Whyte were putting on her to sign the

neceasary documents.

ASSESSMENT AND FINDINGS

In my judgnent, there is one major factual matter for the Court's deter-
wination. It is this:
Was there a written agreement dated l4th March, 1983, and signed by the

parties on either the l4th, 15th or l6th March, 19837
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in order to be able to answer th&squestion,'a careful evaluation of the
testimony of the witnesses and of their demeancur is necessary. In short, their
.credibility is at stake.

Before evaluéting the testimony or giving any impression as to their
credibility, 1t 15 ?erhaps necessary to observe that there is no .dispute that -

1. the land at 9 Constaht'Spring Roéd was transferred to the third

defendant in order for the Jamaica Development Bank to disburse the
loang

2. the second defendant received nothing in the form of payment for the

land which'the piaintiff now'seeks to acquire an interest in by his
request fof an oider of specifié performance; and

3. the second defendant was abseﬁt from most of the meetings attended by

Whyte, the plaintiff and the first defendant.

i have considered all theé evidence that has been given and I have taken
into consideration thé démeanour of all the witnesses as they gave their evidence.
So far as positive impressions are concerned, I will give them first. The second
defendanf and the witness Trevor Clarke impressed me greatly. In relatiom to the
second defendant, péitiﬁularlyg her evidence was given in a forthright manner.
She faced all probing questions squarely, never flinchiﬁg. In my view, her
honesty ﬁas cléar; She has convinced me that she was speaking the truth, and I
accept her evidence without any reservation.

Onlthe hegative'éide, I must now go on to say that I found the plaintiff
to be untruthful in some areas of his‘teStimony; in other areas, he was, at least,
unreliable, His witneshiWhyte was uncohﬁincing; and the witness Claire Fernandaz

was unhelpful sc far as the issue to be decided is concerned.

Was there a gsigning?

The plaintiff had this to say about the signing of the agreement: “tﬁé
document was signed in Lloyd’s office. Could have.been in the evening, in the
morning. In the evening. Don’t recall when it was signed. Don't recall exactly
what time it was. Don‘t remember who signed first or last - but T know that it
was signed”. These étatements were made while the élaintiff was Béing cross-

examined by Mrs. Hudson-Phillips. While he was béing cross-examiﬁéd'by Dr. Barnett,
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he had this to say: Y41l I remewber signing on that day was Exhibit 3. HNo share
or land transfer document sigped on that day. Don't remember time meeting held -
whether during or after business hours®.

These answers by the plaintiff did not encourage me to place any serious
reliance on his testimony. Here is a situation in which he has not produced the
document signed. and he is unable to give any reliablg evidence as to the circum-~
stances surrounding the sdgning,

The unreliable nature of the plaintiff is perhaps heightened when ome
considers that his testimony revealed that he could not even recall who gave him
the airline ticket which he used when he migrated to the Enited‘S:ates of America.
It is inmcredible that he could not remember such an lmportant matier. Of course;
it was the first defendant who had made that gift.

His lack of truthfulness was evident in his testimony as to the production
of records and slbums, During his evidence in chief; he gave himself credit for
the production of some named albums. During cross—examinaticn by Mrs. Hudsqn—
Phillips; when he was confronted with the very albums; he admitted that be ﬁgd‘
net produced any of them and that his brother {the fi;st defendant) was on the
"jacket" as the producer of some of them. He was unable to explain this serious
contradiction.

He testified that the first defendant borrowed his copy of the sigﬁed
document. In his evidence under cross—examination by Mrs. Hudsqanhillips; he_
said, "Lloyd (first defendant) and I have not been on speaking terms from 1 was
in New York up to now. My wife has tried, but no success". That means that he
has not -been on speaking terms with the first defendant since the 1970s. His
evidence (and indeed there is other evidence to that effect in the case), indicates
that there has been much turbulence for many years between him and the first
dofendant. They even found it necessary to bring in a mediatof:

I find it absclutely incredible that , ig this hosfile atmosphere, the
plaintiff would have even thought of lending tﬁe first.defendant ﬁhis very impérh
tant document which it had taken so long to agree oﬂ, and to get the partieé to
sign. Why should the plaintiff lend the first defendant this docﬁﬁaut when the

second defendant (firstldefendant“s wife) was alsc the holder of a copy of this
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document? I do not believe it. The fact, as I have found it, is that there was
no such signed document.

I am conscious ;hat Mr. Whyte tegtified in support of the plaintiff,
However, his evidence did not satisfy me. I find it odd that he, having takea so
much time to arramge the details of the agreement and to have the parties sign,
should have failed to retain a signed copy - saying that he "had no further
interest in the matter” - yet he kept an unéigned copy which he regarded as the
Yoriginal”. Considering the problems that were encountered in arriving at the
agreement, and the animosity that existed; wouldn’t he the mediator be keeping a
signed copy instead of an unsigned one? 1 should have thought so. My coqciusion
is that there was no such signed document and Whyte knew. His evidence is false

S0 far as Ms. Fernandez is concermed, I have found that she was misled by
the plaintiff to believe that she was seeing a genuinely signed document. She
2¢id not know the defendante’ signatures. She was not present at the signing. Her
evidence is therefore unhelpful save that it has left me with the impression that
deception was practised on her.

When one contrasts the shortcomingsrand false indicators prgseqtad by the
plaintiff and his witnesses with.the positive statements of the firét.énd second
defendants that they signed nothing, I am satisfied ;hac ;he evidence of the
defendants is the evidence that is to_be believed. The second defendant has said
that she was engaged in representing Jamaica at golf during the period of the

alleged signing. She left Jamaica on the l4th March, I believe kher.

Two other issues ‘wers raised, " First; the second defendant’s intention

in relation to the property. Second; part performance.

What was the second defendant's intention in relation to the property?

As I said earlier, I have accepted the evidence of the second cdefendant.
Let us look at her evidence in regard to the property. She had plans-to buy a
house. Hcr husband (first defendant) and the plalutiff perquaded her to buy
9 Conetant Spring Road instead. The second defendant, at the request of the
mortgagee, placed the first defendant ‘s name on the title to 9 Comstant Spring

Road. No money was contributed by the first defendant. There was no intention
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The plaintiff and the first defendant decided to build and aquip'a-raéord—'
ing studio at 9 Constant Spring Road. They persuaéed the second defendant to
permit the use of the property to secure the Jamaica Development Bapk loan. The
undarstanding; which I acceptgrwaé thaﬁ the land would be transferred to Aquarius
Recording Company aﬁd that.aftefﬂthe loan had been repaidf the land would be
re-transfarred to the seccnd:éefendante.

Mr. Goffe‘has scoffed at the evidence that Trever Clarke had suggestod,
and the first aﬁd second defendants had accepted; the idea that the land could
be “loéned" iﬁ this way. Although land cannot be "lent™ like a book or money
one cannot o§erlook that this was a situation iﬁ which.thé parties were relatad,
and that thé.first and second défandants'had always received requests‘ftom‘tha
plaintiff td fescue or help him. |

1 find that the second defendaﬁf had'ﬁb intention at any stage whatsoever
to part with aﬁy portioﬁ of her interést in the proparty.' She has received ncthing
in return for the transfer of the land. Her non—receipt of any compensation
ccnfirms the position I.have found that.she had no intemtion to part permanently
with her property. This lack 6f iﬁtention on her part also shows that she did nok
and.would not ﬁave, signed any document in termé.of Exhibit 3.

Had it not been for the persuasive efforts of the plaintiff, the first
defendant aud Trevor Clarke, the second defsn&ént would never have allowed her
land to have been used to ensure the.disbursing of the loan by the Jamaica
Development Bank. She would bave stayed clear of the project as she has no serious
interast in the record industry. -

Equity looks at the substance rather than the form. In my view, the fact
that a sale price or valu; was put‘on tha pfoperty when it was transferred to the
third defendant is merely a matter of form.

The Court canmot igngre.the substance. That is, the second defendant was
put under considarable pressuré to transfer; without considaration, the land in
question. The Court finds ﬁhat she did so expacting that dacency would have
provailed and that the land would; on repayment df the 1éan, be re~tranafecred.

The plaintiff clearly is not entitled to that which he sesks. He gave the second
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defendant nothing in return for the transfer.

Mr. Goffe raised the gquestion of part performance. To me, this issue does
not arise. However; I shall deal with it.

The plaintiff's claiwm is that there is a written agreement; that is what
he seeks specific performance of. Part performance relates to a contract that is
not in writing. I have noted carefully that the plaintiff is saying that therc
was an oral variation of the contract. Even if the principles relevant to part
performance are applicable here, it seems to have been overloocked that the act
or acts of part performance must have been done by the plaintiff; and that for
any acts to suffice as part performance, they have to be seen.as having been
done Dy the plaintiff in reliznce on a contract. There is no aecceptable avidence
of the plaintiff Laving donc anything in reliance on any contract.

The share transfers, I find, wore obviously necessary in order to regulate
the business relationship between the parties in view of the hostility that oxists
particularly between the plaintiff and the first defendant.

I accept the second dofendant's evidence that she signed the documents to
incorporate Melody Investments Company in order to ease the pressure that was
baing applied to her by the plaintiff and Whyte.

In view of the findings of fact that I have made; I am unabla to accede
to the plaintiff's roquest. His action is dismissed. Judgeent 1s hersby entered

for the defendants with costs to them to be agreed or taxed.



