(!

JAMAICA

;N'THE CUURT OF ArPEAL

R.M. CIVIL APPEAL NO. 46 OF 1972

BEFORE: The Hunuufable President
The Hon. Mr. Justice Smith

The Hane Mr.EJustice Hegrules

BETWEEN: ERIC CHRISTIAN - AAppellant/Defendant
AND WESLEY BROWN. . .=~ Respondent
. v\‘\\‘

'Mr, Norman wright for the Appellant/Defundant

Mr. Glen Cruickshank for the Respondent,

~ 2nd FEBRUERY, 1973

Hunriques, P,

At the conclusion of this matter,, uhich was an aﬁtion for
the value of a sound Jy=tgm, trled by the learned Resident |
Mag1strate for the pa*lsh of Mznchester and re«ultea?ln Judﬂment
being given for the pl“lntlff tﬁe learnud Attarnay dt”luw who
appearcd for the defendont gave werbal notice uf,appeal. That
was an the Gtﬁ of March, 1972. Un the 18th of Mafﬁh, 1972 hs -
filed a document which is to the following effects

"Take nntch that further to notice of appeal
glVLn in open court on the &th of March, 1972,
further notice of aoppeal is hereby giveng
Take further notice that the sum of ¢25 as sacurlty
fer costs has heen deposited mlth this nctice®
and then his signature is appenqed thereto.

Cr the mutter coming on for hearing the antentlon of the
lécrned Attorney who gppeared for the appellant was brought to the
fact thot from the record bufors the court the prdVisions of

section 256 of Chapter 179 bave not bieen complisd with in two
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respects by the Attorney for the zppellant zt the tricl. That

segction, inter alia, is to the following effect:

"The éppual magvbe‘taken and minuted in open court
at tha'£1me uf pronouncing judgment, but iF’nut
so taken then o written notice of appeal shall‘be
lddgad with the Clerk of the Court end a copy of
it.shall be served upon the Dpposita harty
personaliy, or.at his plaoce of dwelling or upaon
his solicitor,within fourtgen days after the

wﬂdate of thu.judgment:? and

thése are‘thu material words -

. "the porty oppealing shall at the time of taoking

|
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1@? - or ledging the eppesgl, deposit in the court the sum

/af ten shillings as security for the due prosecution
of the appeal3 ond thet further, within Féurteen
doys zfter ths toking or lodging of the appeal gilve
security to thQ extent of twelve pounds for the
pdyment of any costs that may be szwarded against
the appellant, and for the due and faithful

<;LJ | . purforﬁancu'DF the judgment and orders of the

Court of Aﬁpeal".

%

Learned Attdrney for the appellant has admitted that
payment of the ten shillings or one dollar for the prosccution
of the'appeal was not in fact made at the time & which the law
demanded thot it should have besn made, but he has askud the
court to invoke the prﬁvisiuns of section 266 of Chapter 179

.  that givis the court o power which is expressed in these terms:

S

0Q "The provisions of this Law conﬁ:i‘ring a right of

" gppeal in civil causes and matters shall be
construéd liberally in favour of such right, and

in cose any of tne formolities os prescribed by
this Lawnshzll have been inadvertently, or from
iénofance or necessity omitted to be ubserved it
shall be laowful for the Court of Appeal, if it
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decided:

e

appear thot @uch omission has arisen from
inadvertence, ignorance ar necessity, znd if
the justice of the case shall appezar to so

. require, with or without terms, toc odmit the
Wappallant te impeach the.judgmant, ordur or
proceedings appecled fraom", |

The gquustion which arises for considerction is whether

or not the poyment of the one dollzr for the due prosecution of
the appeal cen be said to be a formality in respect of which the

court cun exercise its power under section 266, The ansuer to

that question seems to lzy in the case of welds v. Montego Bay

Ice Co, Ltde, ond omith, which is to be found at pzge 56 of

5 W.I.R, It is only necessary to refer to the head note to that

case in order to arrive at the principlg upon which it was

€

"A preliminary ﬁbjecti:n being tcken by counsel
for the respundunt tc estaoblish that a condition
precedent to establish the jurisdiction of the
court had not been complied with in that, there
being two oppellaonts, security for costé'had
only been given in one sum of ten pounds,
instesd of for two such sums os required by the
provisions of section 256 of the Jdudicaoture -

(Resident Mogistrutes) Law, Chapter 179 -

Held: (L) thot section 11(2) of the Judicature
(Appellate Jurisdiction) Low, 1962, only geve the
Court power to extend the time for giving notice of

_oppeal Lndifiling gruunds'uf cppecl. The giving

of security for costs in cccordance with the

provisions of section 256 of the Judiceture (Resident
Maogistretes) Low, Chapter 179, wes still o condition

precedent to the founding of the jurisdiction of the

court ond there wes no power to trecot it os o

formolity under section 266 of the socid low;
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be.
(1i) thct section 256 of the scid low
expressly required "the pcrty cppecling" to give éecurity
and ©s there were two porties oppecling the securiry
wos reguired to be given by ecch party”,
The principle in thct cose chld apply to the instaﬁt case.

It_seehs tg us, therefore, thut this pcrticuler omissiaon

conngt be treated os o formolity,. Prior to the decision in
welds! crse the origincl sectiaon 11(2)'of the Judicature (kppellcote
Jurisdiction) Law, 1962 recd as follaws: : |
| “Tha time within which notice éf appecl may be
given or grounds of cppecl moy be filed, in
relation to cppecls under this section, may
s be extended ot cny time by the court".
:}x\*‘ ‘That section was cmended ©8 a result of the deciéimn of welds v.

The Montego Bay Icde Cao. Ltd.; cnd Smith, in 1970, by Act 12 of

fhat VEeQT e The amehdment ig @g follaws:

.. "Notwithstanding aonything to the countrory, the time
~within which (2) notice of eppecl moy be given or
‘ ' : -the
served, (b) security for custs DF/appeal znd for

the due und faithful performonce of the judgment

;f‘} : ) and orders of the Court uf Appecl may be given,

7 . (c) grounds of cppezl may be filed or served, in

;

relaticn to cppecls under this sectiun, mey upen

application made in such mznner a@s may be |

‘pfescribed by the rules of the Dourt, be uxtended
by the court at any time", |
’ » It appeors to us that it might very well have been an
omission Gn tﬁe part of the Legisleture not to include in that |

) : ) :
(f” amezndment provisions decling with the extension of time within

which payment of the one dolla? for the due prosecution of the

appeal might ba made.  This is o situstion which ought to be

rehediea.

Beforawfinally pafting with this mahLei,.thurs‘is Une;nthef

' pdint which mrises‘nnd thafbis, namely, whether the uriften hutice

of appaal‘uhich‘ucs given on the 18th of March can be s.id to be

an effective notice of appeci. It eppezrs from the decisiun of

2

T AR v s AF - gt 7 e e



L TN . £ g et 3 n rarcare e

5.

this'court in R.‘v. Jdim Mgslonka, which was given on the 26th of
May, 1972, thut sg far, ot any.rate, as a crimincl caose is concern=
ed, there is only cne notice of oppecl, ahd thera aphears no valid
reason quhdrauing o distincticn in 2 civil casa. I refer to a

pnassage in the judgment of the learned judge who deelt with that

particular motter:

"Firstly, there is o mistcke of failing tn.appreciata‘
that a convicted person is givaen by the icu one
right of cppecal anly ond not two, three, four,

- or so many*righ£s of oppeal aos ore numerically
capable of development within fourteen days after

cogvictions «nd focllowing wpon successive abondon—

|;\\M) » = ments of éppe:l. The right of appecl is indivisibla,
uwhen it is exurcised it is prended....."

It suems to us thct the effective notice of cppecl wes the
verbﬁl notice of gppecl, ond a;cording tc section 256 of the leow
it was ot thot time thaot the paymenf of the one doller for the due
prosecution of  the appecl shuuld hove besn mode. .

It is clear from the record that no amount whetever wecs
- , ' paid for the due prosecution of the cppeczl. In the circumstonces,
therefore, the court is constrcined to dismiss the appedil uifh

~
~ costs thirty dollars.

2




