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* -. -, 

Hunriquos, P .. 
A t  t h e  conc lus i on  o f  t h i s  matter,, wh ich was an action f o r  

t h e  va lue  o f  a sound s y s t ~ r n ,  t r i e d  by t h e  l e z r n e d  R s s i d e n t  
f 

M a g i s t r o t e  f o r  t h e  p a r i s h  u f  Manchrstbr  2nd r e s u l t d i n  judsment 

- being g i v e n  f o r  t h e  p l a i n t i f f ,  t h e  l e a r n c d  At tarney-at - lzw who 

appeared f o r  t h z  dzfcndont  gave verbal  n o t i c e  o f  .appeal, That 

wcs on t h e  6 t h  o f  March, 1972, On t h e  1 8 t h  o f  March, 1972 ha . 

f i l e d ' a  document which is t o  t h e  f o l l o w i n g  e f f e c t :  

"Take n o t i c e  t h a t  f u r t h e r  t o  n o t i c e  o f  appeal  

g i ven  i n ' ~ p e n  c o u r t  on t h e  6 t h  o f  Merch, 1972,, 

f u r t h e r  n o t i c e  o f  appeal  i s  hereby givcn; 

Take f u r t h e r  n o t i c e  t h a t  t h e  sum o f  025 os s z c u r i t y  

fcr  cos t s  has hegn depos i ted  w i t h  t h i s  n o t i c e "  

qnd then  h i s  s i g n o t u r c  i s  appended thereto,  .. ,. 

En t h e  rn~ttsr  coming on f o r  hea r i ng  t n s  a t t e n t i o n  of the 

l e c r n e d  A t t o rncy  who zppeardd f o r  t h e  a p p e l l a n t  was b rough t  t o  t he  

f a c t  t h c t  f rom t h c  rccar r f  befnrr4 t h e  c o u r t  t h e  p r o v i s i o n s  o f  

s e c t i o n  256 o f  Chnpter 179 havi? n o t  hkrn compl ied w i t h  in t w o  



r e s p e c t s  by t h e  A t t o r n z y  f o r  t h e  c p p e l l z n t  c t  t h e  t r i e l .  T h a t  

s c c t i o n ,  i n t e r  d i n ,  is t o  t h e  f o l l o w i n g  e f f e c t :  

!!The ~ p p e o l  may be t a k e n  and minused i n  open  c o u r t  

a t  t h e  time L I ~  p ronounc ing  judgment ,  b u t  i f  n o t  

s o  t a k e n  t h u n  a w r i t t a n  n o t i c e  o f  a p p k o l  s h a l l  be  

l o d g ~ d  w i t h  t h u  C l e r k  o f  t h e  C u u r t  2nd a copy o f  

it s h c l l  b ~  s e r v e d  upon t h e  o p p o s i t e  p o r t y  

p e r s o n a l l y ,  o r  n t  h i s  p l o c c  o f  d w e l l i n g  o r  upon 

h i s  s o l i c i t o r , w i t h i n  f o u r t c e n  d a y s  a f t d r  t h e  

d a t e  o f  t h o  j u d g r n ~ n t : ~  and 

t h e s e  a r c  t h o  r n n t s r i a l  words  - 
" t h e  p o r t y  a p p e u l i n g  s h a l l  a t  t h e  time o f  t a k i n g  

2 * 

o r  l e d q i n q  t h e  a p e a l ,  d e p o s i t  i n  t h e  c o u r t  t h e  sum 

of t e n  s h i l l i n q s  os s e c u r i t y  f a r  t h e  due  p r o s e c u t i o n  

sf  t h e  a p p e a l ;  znd t h c t  f u r t h e r ,  w i t h i n  f o u r t r 6 n  

d c y s  ~ f t e r  t h e  t a k i n g  or  l o d g i n g  o f  t h d  a p p e a l  g i v e  

s e c u r i t y  t o  t h e  e x t a n t  o f  t u a l v e  pounds f o r  t h e  

p a y r n ~ n t  o f  any c ~ s t s  t h n t  may .be awarded a g a i n s t  

t h o  a p p e l l a n t ,  and f o r  t h r  due  and f a i t h f u l  

C o u r t  o f  fippenl". 

Leo rnud  A t t o r n e y  f o r  t h e  a p p e l l a n t  h o s  a d m i t t u d  t h a t  

payment of t h e  t e n  s h i l l i n g s  o r  one  d o l l a r  f o r  t h e  p r o s ~ c u t i o n  

o f  t h e  a p p e a l  was n o t  i n  f e c t  made a t  t h e  time B which t h e  l a w  

demanded t h z t  i t  s h o u l d  hnvc been  made, b u t  he h a s  a skcd  t h e  

c o u r t  t o  i n v o k e  t h e  p r o v i s i o n s  o f  s k c b i o n  266 o f  C h a p t e r  179 

t h a t  g i v d s  t h e  c o u r t  a  power which i s  e x p r e s s e d  i n  t h e s e  terms: 

"The p r ~ v i s i o n s  o f  t h i s  Law c o n f e r r i n g  a r i g h t  o f  

a p p c a l  i n  c i v i l  c a u s e s  and m c t t ~ r s  s h z l l  be 

c o n s t r u e d  l i b e r a l l y  i n  f a v o u r  o f  s u c h  r i g h t ,  and 

I n  case any of  t n e  f o r n n l i t i d s  zs ~ r e s c r i o e d  by 

t h i s  Law s h s l l  hava been i n a d v e r t e n t l y ,  o r  f rom 

f g n o r z n c e  o r  n e c e s s i t y  o m i t t e d  t o  be  o b s e r v e d  f t  

s h a l l  be l a w f u l  f o r  t h e  Cour t  o f  Appea l ,  i f  it 



nppcar  t h n t  a u c h  o m i s s i o n  h a s  a r i s e n  f rom 

i n a d v e r t t i n c e ,  i g n o r a n c e  o r  n e c e s s i t y ,  znd i f  

t h e  j u s t i c e  o f  t h ~  c a s e  s h a l l  a p p s a r  t o  s o  

r e q u i r e ,  w i t h  o r  w i t h o u t  t k r m s ,  t o  odmi t  t h e  

a p p e l l a n t  t o  imptsach t h e  judgment, o r d ~ r  o r  

p r o c e e d i n g s  a p p u z l e d  f romu.  

Thc q u e s t i o n  which  a r i s e s  f o r  c o n s i d u r z t i o n  i s  wheaher  

o r  n o t  t h e  pcyment o f  t h e  onu d o l l z r  f o r  t h ~  due p r o s e c u t i o n  o f  

t h e  a p p e a l  c e n  be s a i d  t o  b t ~  a  f o r m a l i t y  i n  r d s p e c t  o f  which t h e  

c o u r t  cLn e x e r c i s e  i ts  power unde r  s e c t i o n  266, The nnswur t o  

t h a t ' q u e s t i o n  seems t o  I c y  i n  t h e  c n s e  o f  ulelds  v .  Montego Bay 

Ice Co', L t d , ,  end s m i t h ,  which i s  t o  bt! f ound  n t  pcgu 56 o f  

5 3 . I .R .  I t  is o n l y  n e c e s s a r y  t o  r c f c r  t o  t h e  h ~ o d  n o t e  t o  t h a t  

caee i n  o r d e r  t o  a r r i v e  a t  t h e  p r i n c i p l h  upon which i t  was 

dec ided :  * , 

"A p r e l i m i n a r y  u b j o c t i a n  b e i n g  t a k e n  by c o u n s e l  

f o r  t h e  r e s p c ~ n d c n t  t c  ~ s t z b l i s h  t h a t  a c o n d i t i o n  

p r a c ~ d e n t  $0 e s t a b l i s h  t h e  j u r i s d i c t i o n  o f  t h e  

c o u r t  had n o t  heen compl ied  w i t h  i n  t h a t ,  t h e r e  

b e i n g . t u o  o p p e l l n n t ' s ,  s e c u r i t y  f u r  c o s t s  'hod 

o n l y  been  g i v e n  i n  onG sum o f  t e n  pounds ,  

i n s t e a d  o f  f o r  two s u c h  sums cs r e q u i r e d  by t h s  

p r o v i s i o n s  o f  suc t i c ln  256 o f  t h e  J u d i c a t u r e  

( R e s i d e n t  M i g i s t r ~ t e s )  Law, C h a p t e r  173  - 
Held:  (i) t h s t  s e c t i o n  11(2) o f  t h e  J u d i c a t u r e  

( ~ p p e l l a t e  J u r i s d i c t i o n )  Lnw, 1962,  o n l y  gcve  t h e  

C o u r t  power t o  c x t ~ n d  t h e  t i m s  f u r  g i v i n g  n o t i c e  o f  

a p p e a l  and f i l i n g  g r o u n d s  uf c p p s t l .  The g i v i n g  

o f  s e c u r i t y  f o r  c o s t s  i n  ucco rdnnce  w i t h  t h e  

p r o v i s i o n s  o f  s a c t i u n  256 o f  t h e  J u d i c a t u r e  ( R e s i d e n t  

M n g i s t r c t u s )  Low, C h a p t e r  179,  w c s  s t i l l  z c o n d i t i o n  
, f 

pr:?~:edbnt t o  t h e  f o u n d i n g  of t h u  j u ~ i 3 d i c t i u n  of .the 

c o u r t  end t h b r c  wcs no power ts t r u n t  it ;is a 

f o r m n l i t y  unde r  s e c t i o n  266 uf t h c  s a i d  l zw;  
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(ii) t h c t  s 2 c t i u n  256 o f  t h e  s z i d  lzw 

e x p r e s s l y  r e q u i r e d  " t h k  p z r t y  c p p e z l i n j I 1  t o  g i v d  s e c u r i t y  

wns r e q u i r h d  t o  be g i v e n  by e ~ c h  pn r ty" .  

The  p r i n c i p l e  i n  t h z t  case wauld s p p l y  t o  t h e  i n s t a n t  ca se .  ' 

. It,  sc~rns t3 U S ,  t h e r e f o r e ,  t h ~ t  this p ~ r t i c u l e r  o m i s s i a n  

cnnnot bs t r c a t a d  a s  n f o r m c l i t y ,  P r i o r  t o  t h e  d e c i s i t i n  i n  

deldst c;:su t h e  o r i g i n c l  s e c t i o n  11(2)  of  t h u  J u d i c a t u r e  ( k p p c l l c t e  

J u r i s d i c t i o n )  Law, 1962 r a c d  bs f a l l o w s :  I 
r 

"The time w i t h i n  which n u t i c e  I!I~ a p p u c l  may be  

g i v ~ n  o r  g rounds  of  z p p a c l  mcy be f i l t i d ,  i n  

r e l z t i u n  t o  z p p c z l s  under  t h i s  s e c t i o n ,  may 

be e x t e n d e d  z t  zny t i m e  by t h e  c o u r t g 1 .  

T h a t  s e c t i o n  was emended ::s n r ~ s u l t  o f  t h e  d s c i s i o n  of  W e l d s  v, 

The Flontego Bey I d e  Co. Ltd . ,  znd S m i t h ,  i n  1970,  by &ct  12 o f  

t h c t  yea r .  The nmendment i s  as f o l l o w s :  

" N o t w i t h s t a n d i n g  e n y t h i n g  t o  t h e  c u n t r ~ r y ,  t h e  time 

w i t h i n  which ( 2 )  n o t i c e  t ~ f  zppkz1  may be g i v e n  o r  
, t h e  

s e r v e d ,  ( b )  s ~ c u r i t y  f o r  c u s t s  o f / e p p e o l  cnd f o r  

the duk ~ n d  f a i t h f u l  per formonce  o f  t h e  judgment 

2nd o r d e r s  u f  t h e  Cour t  uf Appe::l m3y be g i v c n ,  

(c) g rounds  o f  ~ p p e z l  mzy bc f i l e d  o r  s e r v e d ,  i n  
"% 
% 

r e l n t i c n  t o  e p p e a l s  u n d e r  t h i s  s e c t i u n ,  mcy upon 

n p p l i c a t i o n  mnde i n  s u c h  mcnner 2s may be 

by t h e  r u l e s  o f  t h o  C o u r t ,  be ux tcndcd  

by t h e  c o u r t  a t  any time", 

I t  appoz ro  t o  u s  t h u t  it might  vgry  well have been  an 

o m i s s i o n  on t h e  p c r t  of  t h u  L e g i s l z t u r d  n o t  f o  i n c l u d e  i n  t h n t  

amendment p r o v i s i u n s  d e z l i n g  w i t h  t h d  e x t e n s i o n  o f  time w i t h i n  

which payment o f  t h e  one  d o l l c r  f o r  t h e  due p r u s e c u t i u n  u f  t h e  

nppeo l  might  ba mrde. T h i s  i s  a s i tu : : t iun  which o u g h t  t o  be 

remedied.  

B e f u r s  f i n a l l y  p o r t i n g  w i t h  t h i s  rnztler,  t h e r z  is one  n t h e r  

' p o i n t  which ? r i s e s  cnd  t h n t  i s ,  nemaly,  whe the r  t h e  w r i t t e n  n u t i c e  

of  nppen l  which wcs g ivun  on  RE l a t h  uf March c c n  b8 slid t o  be  

a n  e f f e c t i v e  n o t i c e  of  e p p s d .  It c p p 2 z r s  frum t h e  d e c i s i u n  o f  
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5. 

t h i s  c o u r t  i n  A, v. J i m  Mns lanka ,  which  wns g i v e n  a n  t h e  2 6 t h  o f  

Mzy, 1972, t h z t  s o  f n r ,  z t  nny r a t e ,  cs n c r i m i n n l  c a s e  is conck rn -  

ed ,  t h e r e  i s  o n l y  c n e  n o t i c e  g f  z p p a z l ,  and t h e r t :  z p p e e r s  no v ' c l i d  

reason f o r  d r z w i n g  2 d i s t i n c t i o n  i n  2 c i v i l  c a s a .  I r e f e r  t o  a .  

p a s s a g e  i n  t h e  judgment  o f  t h s  l e a r n a d  j udge  who d e d t  w i t h  t h a t  

p a r t i c u l z r  m n t t e r :  

I 1 F i r s t l y ,  t h e r e  is 3 m i s t c k a  u f  f n i l i n g  t o  n p p r e c i z t e  

t h n t  o c o n v i c t e d  p e r s o n  is g i v e n  by t h e  l e u  o n e  
. . 

r i g h t  o f  a p p e o l  o n l y  2nd n o t  two ,  t h r e e ,  f o u r ,  

o r  s o  m e n y L r i g h t s  o f  a p p e a l  n s  u r e  n u m e r i c a l l y  

c a p a b l e  o f  deve lopmen t  w i t h i n  f o u r t e e n  d z y s  c f t d r  

c o o v i c t i o n s  i-nd f o l l o w i n g  u g ~ n  s u c c e s s i v k  obzndon- 

ments of  cppe::l. Th6 r i g h t  uf appk, l  is i n d i v i s i b l e .  
-. . ... - ... dhun it is e x e r c i s e d  it i s  dxpendud.. .. . II 

sGerns t o  u s  t h c t  t h e  e f f e c t i v e  n o t i c e  o f  z p p e z l  wes t h u  

v e r b 2 1  n o t i c e  o f  z p p e a l ,  znd z c c o r d i n g  t c  s e c t i o n  256 o f  t h e  lcw 

it wzs c t  t h n t  t irnk t h n t  t h e  pcyment  o f  t h u  unk d a l l z r  f a r  t h c  due  

p r o s e c u t i o n  o f  t h e  n p p e z l  s h ~ u l d  hove b e ~ n  mcde, 

It is c l c n r  f r om t h e  r k c o r d  t h a t  no amount w h c t o v e r  wzs 

I 

p c i d  f o r  t h e  due  p r o s e c u t i o n  o f  t h e  z p p s c l .  I n  t h ~  c i r c u m s t ~ n c u s ,  

'I-") t h e r e f o r e ,  t h e  c o u r t  is  c o n s t r e i n e d  t o  d i s m i s s  t h e  nppe;-1 w i t h  

k costs t h i r t y  d o l l a r s ,  


