In TH& UPREME COURT OF JUDICATURE OF JAMAICA v

IN CEAMEEES

SUIT WG. C. L. C. 421/%4

BETWEER CIECHNEY IRVESTMENTS LTD. PLAINTIFF

AND CROWN EAGLE LIFE INSURANCE CGC. LTD,

PAUL CHEN YOUNG & CO. LTD,
MOUNT INVESTHENTS LTD,.
EAGLE MERCHANT BANK OF JA. LTD. DEFENDANTS

Michael h”‘iuﬂg Pcter Goldson and Debbic Frascr instzuctced by
Lance Hyliten of Mycers, Flotchor & Gorden for Plaiotifi/Applicant

Emil Goorge €. Co; W. K, Chin Seo Q. C; Dr. Lloyd Rarnctt and
Jobn Vasscll instructed by Frank Francis of Dunn Cox &
Orrett fcor Defendants/Tospondonts,

HEAED: 3rd, 4th, 7th, 8th z2nd 18th Novomber, 1294

By a writ of summons datod the 21st day of Qctober 1994 the

plaintiff claimed inter alis, against the first and second defendants.,

"i. A declaration thet the purported transfoer o the first
and/cr the sccond pamcd defendant oFf Onc Hundred and
Ninctecen Millicon, Wine Hundred and Nincty=cight Thousand,
Two Hundrcd anc Eight of the plaintifffs sharces in

Cibcney Group Litd, is null and void znd ¢f no cifect.

2. An injunction restraining the first and sccond named
defendants and theolr servants cr agents from cffecting,
perfccting or acting upon the aforesaid transfer, or from

dealing with the sa2id sharcs in any way.®

On the 24th day of Ccicber, 1991, an interim injunction was

granted by Harrison, J., for a pericod of Fourtacen {14) days..

By a summons dated the seid 24th day of Getcober, 1994, thc’
plaintiff applicd for an interlscutory injuncticn Lo restrain the
defendants "from cffecting, perfecting, or acting up@n.thc purportcd
transfers to the first named defendant and/or the second named
defendent of Once Hundred and Ninetcen Million, HWince Hundred and

Ninoty-eight Thousand, Two Hundred and Eight of the



plaintiff's sharcs in Ciboney Group Ltd., or from acaling with
thoso shares in any way uniil trial of this =2crica”

The following are tha facits, inter alice

The plaintiff (CIL) & public company siocoe 196z, is the
largest sharcholdor in Cibaoney Group Ltd. (CGL), owning

13z, 6zg, 000 cr 4

N
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.1% of ite sharcs. CGL owns 20% of the
Cibuney eddison Resort Hotel and 34.3% of Szadals Ocho kios

tols, twoe hotels in the north ccast parish of Zaint Ann.

hypothocation agreoment with A letter dated tho 20th day of

Decambar, 1992, charging 126, €25, 72 in CGL to
securz o debt cffected by wav «f the first defoundant taking over

a ilcan of $456, 055, G34.57 payablce by the plaintiff. The tcxrms

Ql

of repayment werce agrecd, inter alia, snd a schaodinle of payments

accophed, in that payments would conti

v

e to dulyv 1588 -~ B
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scnedule B to the said agrooment.

in accerdance with provision of the said sgrooment tho

first defondant released from the charge a totzi of 792,815,301 of

+he s3id sharcs, over a pericd of time, tc be charged as sccurliity
7 7 '} -~

for & loan of US$6,000,000 from the Jamaica Flour Mills {JFM} and

'.._l
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the Jama

Mationsl Commercial Bank. Tho procecds of these loans werce paid

£o the first defendent in roduction of its loan Lo the plaintiff

The first defendant thorofore retained 40,182,847 shares
still subjecct to the said charge, having relessed cthexr sharcs
from the charge

It was a spccial cond ii+ion of the said hypothocaticn agrooment
that the first defondant "will nLWdys zctain‘ié; hcld zn
{thce plaintiff's) sharcs in CGL to the cxtent of & market value of

i.33 +imecs the scutstanding 1can balances®. A further conditicon
of the said agrecment was, ° ...if... the valuc ~f any of the

sccuritics in the opinicn of the lender, has depreciated and
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furthor sccuritics of suificient valuc, oeoED

ic Service Co, {JPS) to the plaintiff through the



depreciaticn in valuce has pot beern lodged with the lender....the

}.,.l

g
ender, without noticc....may scll by public ox privatce
581C. .. .the sccurities®. Tho proceeds of such sale should go

tewards reducing the loan balancc.

The first defendent ¢arrics on the busincess of insurancce.

The sccond defendant is a firwm of stoeckbrokers.

The plaintiff complained, probably in April 31994, that it
Qas bcing cvercharged, in thut the first defondant was computing
the intecrest duc on the losn indebtedness, @s compound instcad
of simplc intcrest. The plaintiff wrote to the first defendent
on thoe 1oth day of Scptombor, 1994, and again on the 27th day of
Seprember 19%4, rcepeating the sa2id complaint of a "massive
overcharging”. The first dofendant did not respond. . Negotiations
then tock place between the Attcrneys cof the plaintiff and the

first defendant.

By letter dated the 1ith day of October, 1994, the attorncys
for the first defendant wrote tc the plaintiff expressing its
view thét the valuc of the sccurities, i.¢. the CGL sharcs,; "heas
boen scvercely dcproéiatedg” that the 40,183,847 shares then held
were insufficicent at their then market value ©o cover the balance
of tho loan ét the agreed xatic of 1.33 to 1, =nd requesting, that
within three (3) days, pursuant to thcﬁhypothccatMmr,agrcomcnt
that the plaintiff provide additional sccurity, "o ccver such
deficiency in ﬁaluc....,“ The amcunt of 111,628,649 sharcs in
CGL, was statcd as nccessary “to cover the lozn balance”. The
loan balance quoted by‘thc attorneys for the first defendant

“at 10th Octcbecr, 1994 wms $151,076,124.64".

-

The plaintiff did not provide the sccuritics requested. On
the 18th day of Octcber, 1994, the first deferndent instructed the
sceend defendant to scll the 40,182,847 sharcs and o buy the

21d shares in its, the sccond defendant's neme. The sccond

w

" defendant ¢id sc.



Cnt the 20th day of OSctckor, 19%4 the first Scfondant had
pald off the JFu and JPS Losnt by paying to NCD tho balance
owod by the plaintiff., Tho first defendarnt rocailved from NCB
shzxre certificates for whw 79,815,361 sharcs 4cld as sccuriity
by the seid bank.

ha scld on

r\
H

u)

o

=
0

The shaxre transfeor cextificates for the

the 18th day of Cctober 1984 and the 20th day of Soprenber 1954,

e

woere comploted by the sccownd defeondant on the instructions c¢f the
first Jdefendant and were processcd by the Jamaica Stock Exchange
in the name of the first Scfzndant. The said ceortificates werce
then sent tco ?critat Corpcration, the registrar f£or CGL, for

registration.

Cn the 2ist day of Cctober the plaintiff cobjccted to the
cgistraticn of the said sharces and obteained the szid intcrim

injunction subscquently.

Mr. X}ton for the plaintiff argued that the first defendant

N e

was not cxcmpt from the provisicons of the Moneylending Act; in
that the lcan was not made "in the coursc of ..... and for the
purposes of the first defendant’s insurance business, as
requirac by secticn 13. Therefore, the hypothccaticon agrecoment
was unenforceable, in that, contrary to the requircments of the
said Act, therg was no note »r memorandum, that the documcnts
were signed after the money was leaned and sccurity given, that
no fiied ratc of intcrest was stated as required, and it stated
that the ratc of interesi is subject to increase on the default
of the plaintiff, therefore the debt is irrocoverable.
Altcrnatively, he said, the attempted transfer cf the szid sharces
is invzlid, in that it is z sale to onesclf, which is nct
aukthoriscd by sccticn 3 of the hypotheccation agrocment in the
cvent of depreciaticn of the shares; sccticn 7 permits such a
s2le in the cvent ©f default in payment and nc default was

zllceged by the first defondent. He said further, that, assuming

i

that the first defendant bad thq right to sell, he like a

s

mcrigagec must act in good faith. Continuing, he submitted that

it was nct the depreciation, envisaged by scectica 3 of the
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hypcthecation agrcement that caused the reduction in the

coverage of the loan but the act of the first dcfcndant which

N
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st b¢ deomed to have waived its rights under thoe said scctien.
Ho said that on repayment ¢f the lcan, the first defendant
‘acquired no charge over the sharcs roceived from HCH, and if

it did, it was on the same terms as thosc covaring the leoan from

NCE zné nok upon the terms of the hypothecation agrocment.

Hce concluded that daﬁagos would not be aﬁ adcguate reomedy
- for the plaintiff if it succcceds of trial; tho sharcs arc
unigue. The plaintiff is ablec to give an underxrtoking as to
damzges; the value of its asscts is the relevant factor not its
inability to pay its debts, and if the Court wishes, it may

rgguire an undertaking from scme cther person,

Mr, qu;go,for the first defendant submitted in reply,

CT—ee T .
that the plaintiff is insolvent - cannot pay its debts, that
its balancc sheet at the 31lst day of May 1994, showed its not
current liabilitiés as $237,318,000, that it dccs noct control
CGL which is not its subsidigny and thercforce mz2y not consolidate
CGl%s asscts to its own in cxder tc portray a highexr assct |
‘value of the plaiptiff. The plaintiff cannot mect its financial
cbligations; this'is cvidenced by the fact the fourth defendant
had to pay the plaintiff’s Z2cbt under a guarantee and the fact
" that the directors of the plaintiff so declared at a board
meeting on the 25th day of October, 1994. Acccxrdingly, the
pleairntiff cannoct give a valid undertaking as ww damages and

therefore the application should be refused on this ground.



Furthermore, the nin-disclosure cf leticrs by the plaintiff,

the grant ¢f the ianterim injunction is cf such that the

M

appiication should be refuscd withcout the Court cxaming the merits
~% the casc. Thesce lotters show that on release f the sheares
by NCE to the first defendant = the said shares wore subject to

the hypothecation agrcement, contrary to the plaintiff's

countantion.

He argucd further that the plaintiff has £ziled to show that
it cwod ne money to the fivst defendarnt, in order € show that
the first defendant was not entitled to coxercise its right. He
continuwed, that the first defondant being an insurance company
in the business of insurance is authorised by its momorandum of

does s “as
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asgociaticn as ©
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¢ of its objects to lend mome

-

o It.lcnds
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an craimary commercial fzcility c¢f its busine
moncy in the crdianry ccursc <f its busincess =nd for thc'purposcs
2f its busincss, which terms are purcly descriptive, and once it
dces sc, as barks do, then the first defendant is cxompt from

the provisions of the Moneviending Act. It iends moncy in order
to successfully managce and invest its funds to pay its
policyhclders ultimately. The first defendant is ecquated to such
2 compzny under the English Steatutce which does nct have as its
primary object the lending of moncy and thersfcre is cxempt under
the Mcouneylending Act. The first defendant therefore had the

power t¢ charge the intcrest ratces agreed.

#r. Gecrge argues further that when the value per sharc of
tha 40,103,847 shares held by the first defendant had depreciated
te $1.80 per sharce the szcurity then was $72,327,93¢ representing

ratic of 0.3 tc 1 instezd of the agreed 1.33 tc 1.

3}

‘Pa:agraph 3 of the hypothecaticn agreement authorised the first
defendant to sell, sceing thatAthc plaintiff c¢id not supply the
deficiency in sccurity. The sale on the Stock Exchenge by the
seccnd defendant, stockbrcker con the instructicns of the first
cdefeondant, was a valid szalc, because secticn 3 ¢of the hypothecatiocn
agrecoment authcrisces sale; ;Qan to onesclf. The said St ck

Exchange, using its machincry, is an indecpendant valuator of the
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"price ¢f the shares, as contemplated by sectizn 13 of the szid

agracment which scction authoriscs salce to onself. If the

Court finds that the Stack Exchange valuation did not satisfy

Hh

would merely ke entitled to

"a

theo reguircment - the plaintif

damages, if such price difiered on a subscguent valuation. In

additicon, it being & sale on the Stock Exchange, the first

- defendant is not subiject o “he stricturcs of A mcrtgagec

exercising his power of sale.

He concluded that thorce was no sericus question te be

tricd but if there was, damages would be an adequate remedy fox

the pilaintiff, should it subscquently succeed at €xial. The

plaintiff weuld have sufferad ne mcre than the loss of voting
powcf on its éharcs. It would not losc the right to deal with
its shercs - as thcyrhad already been hypothocated as sccurity
for the lcans which on repayment would revert o the first

defendant,

1f the injuncticn is granted and the first defendent
succccds_af the trizl, its loss would be greatexr than the
plaiztiff”s. The fifst defencant would be in possession of
sharcs whosc valuc is falling and in thc face <f an insolvent

debtcr. Furthermeorce the first defendant woulc be chrchd cf

ecxercising its right of contrcl cf CGL which it has, by its

pcssessicn in cxcess of 50% of the sharcs thercin. If however,
the disadvantages arc the same on both sides, then the greater
strength ¢f the firs£ defendant's case favours the balancce of

convenicnce being excrcised te refuse the injuncticn.

Esch counscl rclied on authorites in support cf his
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The Court respect the sanctity of a contract, and will not lightly,
55 it is szid "brcak.a man's bargain.”

However, the law rescrves to itsclf the supervisory right to
intervene in certain circumstances.

The Moneylending Act cxercises such a regulatory role and imposcs
strlctures in its constant scrutiny of loan transactions. Somc
instltutlons and loan transactions are however coxempt from its statutory
provisions.

Section 13 recads,

{1} This Act shall not apply to =

{d) any Banker, or bersona bona fidec carxyiang on the busihéss
of insurance, in the course of whose and for the purpesces
whercof he lends mONey; seesevee”

An insurancc company is thercforc not automat 1callj cxcmpt from
the ptonslons of the Act. To be so exempt it must be,

(a) bona fide carrying on the busincss of insurance and

(b) in the course of that business of insurance and for the

urposcs of that business of insurance, hc lends moncy.,
%

By parity of recasoning, it secms that some¢ insurance companics
wouyld be exempt in loan transacticns and some would nct., If onc accepts
the conteation of counsel for the first defendant that insurance companics
must lcnd money in order to increcasc the fund of premiums to companics
—which lend moncy would be automatically cxempt, The words "in the course
'of whosc business énd for the purposcs whercof he lends moncy" would
therefore be meré surplusagec or as counsel for the first dcfendant

regards them, mercly descriptive,

The English.voncy-lenders Act, 1990, was considered in the case

of Wright (Constructions) Ltd. ct al vs Frodoor L d. e» al [1967]

e e et e e

1 All ER 433, and is helpful, in the lntcrprctatloh hy thc courts of

T
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the clausc “carrying on busSinGSS eceeceescscscsss iR the
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course Cf ....... and for the purposc whorceof he Icnds MONEY eeveveaee”

Section € of the latitcr Act definces "Meoncylender®.

In the English statutce, banks and insurance ccmpanics arc
agtomatically cxcmpt. A person in the other category, "ieees.. any
person = bena fide carrying on any business not having for its
primary cbjcct the lending of money, in the coursc cf which ané
for the purpcscs whercof he lends moncey® would noad tc prove that
by its cperations it was sc exempt. In thce latier casc, an issuing

hcuse whese primary object was the flotatien of public companics,

mace lcans to a private company, at it was satisficd concerning

1]

this private company that it cculd make capital available to it,
with a view to a flctaticn within a pericd c¢f five (5) ycars. It
was held that the leans were meneylending trznsacticons, but as the
lcans werce made bena fide, for the purposcs of the busincss of an
issuing housc, which was & business not having for its primary
ohijact the leonding of moncy but in the course of which moncy was
lent, thc loans were within tde exception provides by

section €6 (1) (d) of thc Money-lenders Act, 1900.

koskill, J., in his judgment said, at p. 449,
”.e.. the primary cbject of making thesc icans was
nct getting intecrest on the loan or meking a profit
cn the lcan., The making of the loan was merely part
cf thc issuing housc business which was done as a
prcliminary step to bringing the company ccncerned
tc the ultimate stage ©f being ripe for flotation,
when all the conditicns....essential prercquisites to

successful flotaticon were satisficd.,”



In Promer,

Ltd., 78 Shaw ot§9{5A£}?§§] £ Bl1 ER 583,
the said scction & {1} (<) of the Monoy- J,_mcrr‘g;gwggzm
considered and it wae held that a hire purchass finance
company wheste primary business was not the nging of
money but whe lent moncy te ancther so that the latter
could build uvp a stock ¢f motor cars, was a moncy-lender
and not czempt undoey thw Act. Lord Demping in his judgment
said, at p. 586,
¥Take the reguirement t
be '"in the ccourse

SE®
primary businc

hat the lending of moncy must
the busincss,

that is, of
5s which thc pecrson car
crder that it should

4 ke

tho
busincss,

ZiC5 CNecseasdn
in the course of
it musi

of that busines

e

P

the primary
bo associated with =
Lord Denning went on
made i

ransaction
- as to be linked with iteceeccose”
the cocursc c¢f th

mons

o cbscrve that the Llocans werc not
oy ko

hire purchasc business.,
I can well understand that if a finance compan

a dealer in

he said

wore to lend
rder that the dealer cculd buy a special
car wnich was to be put through con hirc purchasc with the
finance ccmpany, then it might be made 'in the course cof?
hirc puvrchase busincss.

Ty

oot
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Hl

o

the
r the purpcesce of

business
xemption

4
the lcnding mast
promoting the busincss,

LcarncJ judge alsn said that the other reguircment,
cf

A D

in oxrder to effcct the
be dcne with the object cf
interest on the lcan..®

s distinct from getting & high rate

s I

In the Privy Ccuncil case of Off1c1al ASelgﬁVF of thc
Propert y cf hhh Hor thor VS, Ek Llong Hln. Lta [1960]

business as

11 ER 440, it was hcld that a ccompany, which carried on
ubber merchan

; shipcwners and warchousc-men
in the ccursc of which they tock gocds intoe store in

a 'godown'
Sred
godown, was lending monoy directly immediately zssociated

dited?

vanced moncy to selaoctol customers whe stored goods in
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with thoe stcrage of parcals ¢f gocds in the godown and therefere

it was "in the coursce ©of business," the monoy was lent. In this

case saction 2 of the Monovlienders Ordinance, *he 1855 cditicn

AR

of the Laws of Singeporo, was in similar terms o secticn 6 (1) ()
of tha English kMoncy-lendors Ackt.

In Edgclow vs,

iqulyggmil918] 1 RE 2065, = g~licitor,

practising his profession, and making lcans to ciicnts and others

e
o
{ﬂ

hcid net be czempt from the Act of 18C0 kuczusc his primary
object in lending was nct &0 increasc his prnfessinal business

and earn professional foos as a sclicitor.

The Jamaicen Moncylending Act, does not in sccticn 13 (1) (d4)

contaii: the werds "not having for its primary obicct the lending

sf monov." However, the words following, namcly, "in the ccursce

of whose business and fcr the purposes wheraecf he laonds money®

are similar in substancc =nd content tc the 1860 Act. The rationale
cxtracted from the above cases is that toe be exompt from

operation of the Act one would need to lend moncy in transactions

inerinsicallly concerncé with the principal business of the lender

[§7)

ne

[AT)

for the purpusc ~f advancing that particular busincss.

In the instant casc the first defendant bora fide carrics on
the business of insurance = thet is its principsl busincss.
Peragraph 3 (22) of its cbjeccte authorises it

"To invest, lond, cr ctherwise deal with uncmployed

moncy, in such mAnner....as may be €hought fit...o"

This provision by itsclf cannot take the first defendant
sut of the provisicns of the Act, unless the 12zn is made "in the

cecurse of.....ané for the purposes of....."its insurance busincss.

“Insurance busincss® is dcfined in Secticn 2 of the
Ipsurznce Act as, ".....thc business cf cffecting and carrying
suk, A€ an insurcr, contracts ¢f insurance, 2nd includes the

busincss of re-insuring lisbilities under such contracts.”



Section 24 permits invostments by ipsurance companics
in Jamaica. Paragraph 13 of the Insurance Regulations, 1972
made apder the scction 24 doafincs investments; in scither casc,
Wes statutory provision made for the meking loccs.  Course 1
fox the first defendant reforved, to paragraph 10 {1} (¢} of
the 1ilth Schedule to the Insuranco Regulaticns, 1972, which

r

reguires a statoment or roport to be anncxed to tho balance

4]

heet of the insurance company, to show intor #1da,

Fesesse.loans sccurod on mortgages of

residential PropPoXiVoce.....lCans soourad

on mortgages of iife insurance” to support

the first defondant's claim to cxompticn.
it seems to this Court, that such a recital in the said 11lth
Schedule is not intcnéed 2 be an cmpowering clausc, but a
more ackrowledgement that civrcumstances do oxiss that
insurance ccmpanics lend money and when they do s0, thesc
are thoe returns that should ke made. The question remains.
Undcr whet circumstances did the first defendsnt meke this

1loan?

In the instant casc the lcan of $455, 055.034.57 made by
the first defendant tc the plaintiff - was for the purposce of
paying cff scveral creditors <f the plaintiff - it prcbably was
not 2 loan that may be deoscribed as concerned with the insurance
busincss of the first defendant. If for cxample, the lcan was
made to the plaintiff for the purposc cf cstablishing & pensicn
fund with the first dcfendant company for the benafit of the
pleintiff’s cmployces, that would™ be a lcan in the course of

and for the purposc of the business of the first Jdefendant.

crd Denning, M.R., in the case of Premoxr Lid., supra, to
further illustrate the meaning ©f the the phrase "in the ccursc
~f busincss®™ referred tc a solicitor who is handling a
trensacticon for a clicnt in the coursc of his business and lends

mcncy ©o that client in cxder to ccomplete the transaction.
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In the circumstancos chis Court is of the view that the
Loz Iy the first dcfendani o the plaintiff will prcbably be
Icund 82t te have beer in the coursc of and for ohg purpose of
its insuraance busincss sud conscguontly the fivse dofendant
would pot be oxempt from the provisions of the Feon woylending Act,

and conscquently would ke subdect &0 its torms.

“The Monceylenders ket is= & very stringonit hoit, and it
invades the freoedom of orntrect botwoen londers snd borrowers

and provents such a contract from being made ¢ +herxwise than in

o7

cartain terms® - Sc said Loxd Henworth, M. &, in Parkficls

e

Trust Lid. vs Cartoe {‘5 41 1 KE 685 rcfcrring T the
Mo .’L\‘..;idCIS Act 1‘7’ Tl T e " : L

Scetion 8 of the Monoylending Act {Jamaicz) provides
that "{1) No contract fir the repayment by & borzswer of
moncy lent to hime......2nd po sccurity givesn by the
borrower.....in rospect of any such contract shall be
cnforceable, unless 4 nste or memcrandum -~ writing of
the contract containing the particulars roguired by this
Section to be made and signed perscnally by the
borrower......and oo such contract or security shall be
cnforceable if it is proved that the nots or momocrandum

afcoresaid was not signed by the borrowzr bafore the

mcney was lent or poefrro the scourity wWas GivioNeeeseesee

3!

(2) The note or mowmrrandum aforesaid sh=11 o-ntain z2ll
the terms <f the contract, and in particulcx shall show
the date on which the loan was made, thoe am~ant <¢f the

principal <f the loan, and the intercst chavygad on the

lzan cxpressed in terms of a rate per cowmtum pexr annum,. ™
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It sccms thet the hypsthecation egreceomcnt with the letter
dated this 20th day of Docembor, 1992, attached 2ud the cguitable
chaxge/cffor to depoesit focument,; together mey satisfy the note

or memcrandum reguired by saciticn €.

The partics preobably signed, making the lozn and delivery
Pt -2

oL owhe sccurity conteomporznccus. FHowever, thoc z23i2 letter ci

:0th day <f Dccember, 1992, statcs the intorest rate “as

t
i
r

3

“As sct cut on the attached Scheduls L, =pplicable
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Juiy 1, 1592 tv.. Hay 31, 19

variable subjcct o any pericdic chrngus,.

After May 31, 1893 thce rate «f intcrost shell be
appriximacely thst yate charged by NC2 I rigage

ns."”

&

and Trust on like 1o

This provisicn £or 2 variable rate ~f intorest may well
not satisfy the reguiremont that the note or memcrandum should
contein the particulars reguired by sccticon 8; Socticn 8 (2)

reguires a ratc por contum per annum - a fixed ratc; Sce

Parkfield Trust Ltd. ws. Curtis [1934] 1 KB &85
’_/___p____—___,,,_...—.—_w—»v——v-» e e el

In that cvent, the reguirement that, in the cvent of

late payment of the loan thae plaintiff is ~bliged Lo pay
®s4 rn intercst aouble that .f the current londing rate® - scc

ctter Gzted 5/7/93 - first cefendant to the plaintiff, is
illegel,, Similarly illeyal, would be clausce 16 <f the letter
¢f the 20th day ~f December 1692 which provides that late
pésment “shell bear interest of EME's penalty rate®, both

Clauses keing in contraventirs of scction 9 I thoe Act.

ates as cxhibited in the said

e

The range ¢f intcorest

schednle A cxceeds twenty (20) per centum por snpum. A

Prosumpticn thercfore weuld =risc under scctinn 3 ~f the Act

thot the intcrest cherged is cxcessive and that the transaction

ig hersh and unconscicnablo.



ihg court w\uld therefore re-cpen the tragsaction in

ccorh:rcm w1th thc provi ons of scction 2 of tho Act.

| Schcdulg B xcflcc ts a payment by the Pluaintiff of
$63,3000,odo.00 ‘on the 15tk day of Dcc‘cm.bcr 1922, Lessclve Talbot
fin his affidavit éatcd:tha 28th day of Octcber, 1964, states fhat
.ihié ?aymcnt was made in twoe (2) installments, tho last-bcihg oh
the 18th dayfof'January 1823. Was this a late payment that
attraétcd "EME's pcnalty rate¥?  Were there othoer late payments
'that incurred pcﬁalty rates and/cr double intcrest peyments by

th2 plai tiff? Wwill a.trial curt, assuming that sccticn 2 of the
Act mpplics, rcgard *ho intercest ratc containoed in Schedulc A or

tho NCB Trust and,Merchant Bank ratecs as statid in letter datced
'tkcIQSth day of Octdbdr_1 994, and annéxod to the s2id affidavit
of Lasselve Talbot, és.applicablc? Waé therc a “messive over-
'charéing“ qf intcrest by the first défgndént - as complained of
by thno plaintiff?"WaS compound intbrcsﬁ chargcd? Tc. what coxtent
wmll v“c IGQuCtluh in intercst charges affcct the kalance of

princ;pal duC’cn thc 11th day of October 1994 - in rclation to

the sgccurity held? Thcsc are matters to be resclved.

,:Assuming; however, that ihc first defendant is cxcmpt from
th¢ provisions of thc.Méncylcnding Act, and thatAit was cntitled
o dcal with thc‘sécurity as it did, the trial court would need
to examine its rights under the agrecement of the 20th day of

Decomber 1992.

Clausc 3 of the hypcthecation agrecement authoriscs:
“If(dcfauit is made in payment....c...or 1iZf before
payment is due the valuc-of any of the sccuritics
in the opinicn 0f the Lender, had depreciated and
fufthcr sccuiitiés «f sufficient value, in the
opinion of the Lendocr, to ccver such deprcciation

in valuc hes nct been lodged with the Lender under

this agrcement, the Lender withcout notice,

advertisemente..-c..(all ¢f which sre hereby waived)

may scll by pubklic cr privatc sale”
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Clause 7 of the said agreement authorises, the lender,
in the event of default, to appropriate any of the seccuritics
cqual tc the amount in defzult te himsclf and have it rcgistcred

in his namec or the name of his nomince.

These two (2) clauses thercfore cmpower the lender to
pass title in the sccurities, c¢n the occurrcnce of certain
ecvents, namcly, depreciation in value of the sccurity and,

default in payment of debt due.

Clausc 8 restricts the plaintiff's right in any such

security and assigns it {co the first decfcndant.

Clausc © authoriscs zn officer of the lender to vest
title in the sccurity in the lender, in tho cvent of defaule,

complement to clausc 7.

Clausc 10 rccites an undertaking by the plaintiff cffectively
to perfect the Lender's title or the purchaser's title in the

securities - a complcment to clauses 3 and 7.

Clause 11 permits the first defendant to dzal with the

securities in any scqucnce.

Clausc 12 - stipulates the stamp duty payable cn the

agrzement,
Clausec 13 rcads,

“At any timec that the Lcndcf sclls, or transfer

or vests any of the securities to or in, itseclf or
any other member ©f the Eagle Group of Eﬁmpanies

or Eagle Financial Network or any nomince thereof,
the valuc attributed to each such transaction shall’
be the market price cof such shares bascd on the
market value of the shares in Ciboney Group Limited
as ascertained by an independent valuator, less the

transferor's cost of transfer.®
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Clauses 3 and 7 are the cmpowering clauscg that autborisc

‘passigg cf title, by way of salc on depreciation and appropriation

o oncsclf on- qcfdult respcc»lvcly. Clausecs 8, 9, 10, 11 and 12

.rccclte thc mcchznlcs inveolved,

Clausc 13 dees not ﬂoufcr any additional power to pass
title. It is a clausc that further rccites the machincry to ke
cmployed. "At any time” means, "in the cvent that®, prosuppo sing

that cither clause 3 or 7 is being cmployed. This court docs not

- therefore agree that clause 13 authoriscs sale by the first

defendant to itsclf, as contended for by counsel for the first
Gefendant. Clausc'- 13 is & comprchensive clause which refers o
what had been cmpowered before, there was no prior autherity in
the agrecment to sell t5 oneself.

When on the 11lth day of October 1994, the first Acfendant

advised that the sharcs had deprcciated it had the wight to

- sell - pursuant to clause 3 of the agrccment. Sale.envisagcs the

existence of & vendor and a purchascr. The first defendant would
then be in the naturc of a mortgagee and thcrcfore.wduld hada an

obiigaticn tc act bona fide and obtain the best price pr=-~ible.

A mortgagec cannot sell o himcelf -~ vide Williawms et al vs

Wclllrgbcrough ‘Borough Council [1975] 3 All ER 462. A sa2lc is
wnét é valid onc where the mortgagec or an assignee from the
mortgagcc and the purchascr are controlled by the samc parson or
is the same pérsén. In addition, the failure to seek a higher
pricevknéwn tc be available is a breach of the obligation of

‘the mortgagee, vide The Australla and New Zealand Banking Progg

VS, Bangadllly Pastoral Cwnpany ct al [1976 77] 13% CLR 195 and

P B

Tse Kwong Lam vs WOng Chlt Scn [1983] 3 All ER., In Farrar vs-

Fdrrars, Ltd [1888] 40 Ch° D 395 a casc guoted with approval

in the cascs of Williaws vt ¥Wellimgborough Council, The Austrolia

and the New Zealand vs Bangﬁdllly and Tsc Kwong vs Wgrg Pnlt Son,

T
Lindley, L J, said, at p. 405,

S \\,_M.,, _—
N
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"A salec by a persown te himself is no sale at
r\rall, and a power ©f salc docs not authorise
the donce of the power to take the property
subjecct to ir at a price fixed by himsclf,
even through such price be the full value of
thc property. Such & transacticn is not an
cxercisce of the power, and the interposition
cf a trustece, althocugh it gets over the
difficﬁlty so far as form is concerned, dces

not affect the substance cf the transaction.”

Eric Jason Abrehams, Investment Exccutive/Equities Traders
employed toc the sccond defendant, stated, in his affidavit
dated the 2nd day of November 1994, "on the 18th Cctober 1984,

I recceived instruction from the first defendant £0 scll on the
best pcssible price and to buy the said shares in the name of

Paul Chen Young and Compzany, 28 nomince, if possible.sceess”

Abrahams rcccived similer instructions on the 20th day of
October 1994 from the first defendant in respect £ 79,815,361
shares cf Ciboney Group Limited. He carried cut both instructions.
He scld the shares at $1.75 per sharc and bought the shar~~ -*

$1.75 per sharec.

Why was it nccessary for the first defendant tc instruct
Abrahams in whcse name he was to buy the shares? Is it the
practice, as submitted to this ccurt, that shares are usually
bcught in the name ¢f the broker? Why was the seccnd defendant
regarded as nominec? - nomines for whom? If it was instrnzic
to buy in the name of Paul Chen Young as nominee for the first
defendant, was the first defendant therefore selling and hvring

in the name of its nomines - its agent?



=19~

Geoffrey Messado, in his affidavill dated the 27th day of
Octobker 1994, okscrved that “the valuce of the stock unit in
CGL on the Jamaica Stock Exchange had been stozdily falling
from $5.70 per unit on 5th July 1993, t0 $3.1i5ccccc.00n
5th November 15993, to $2.40c:.0...0n 7th Scpiombor 1994, to
$1.90..5.¢..0n 3xrd October 1924 and $1.80....c0...ct the 11th day

Of OC’CObcr 1994.00.&00“

This pattcrn shows & loss progressively from 5th July 1993,
of $2.55 in four (4) months, 75¢ in ten (10) monthe, 50c in onc (1)
month and 10c in cight (8) days. Sceing that Abrahams on
18th Cctober 1994, scld 2t %1.75 per unit this shows 2 loss of
5¢c in seven (7) days; and when he scld and bought on 28th
Octcber 1994 at $1.75 pexr unit, this amcunts %2 2 similar loss of
5¢ per unit in ninc {9) days. Would this trond have becen secn by
any prudent brcker as a decrease in losses of the sharc or a
levelling-off in price? Why is it, in the woxris <f the said
Eric Abrahams, "No cother broker......showed arn interest in
purchasing any of the SharCS..e.ses..” in CGL, & company which
owned twce (2) hctels in the northccast parish of 8¢. Ann?
Certainly, tc purchasc 112,598,208 <f 286,000,000 shares in a
company, whilst not giving t< the purchascr immediate contrel,
would amcunt tc a major influential voting right in CGL.
Richard Downer, in his affidavit &ated 3ist October 1994 stated
that 2 seller of shares in a potentially viable entity customarily
realisecs a higher price for the sharcs if it is knmown that

control wouls be gained,

Although the purchzse of 119,998,208 shearces would ncot give
ccitrcl to a purchascr who cwnel nonc of those shares before
purchase, it would rcemain in his hands an influential tool in the
company. The fact that no other broker practising on the
Jemaica Stock Exchange shuwe” an intcrest in thesc sharcs may well
attract particular infercnce at the trial or at its lcwest show

a lack of acuity on the part ¢f such stock brokers.
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The term in clause 13 "......... price of such shares ........... as
ascertained by an independent valuator ........... "‘probab;yfdoes not
incluse the Stock Exchange. In December of 1992, the plaintiff and
the first defendant would have been aware of the fact of share pricing
on the Stock Exchange..,Iﬁ the Stock Exchange was intended the clause
would probably have rcecad "as 1ist9d on the Stock.Exchange", instcad of
"as ascertained by an independent valuator."

In thesec circumsténcés it seems that the sale may not have
conformed with the requirements of law and the provisions of clause 3
of the agreement; It is worthy of note that the first defendant sought
to sell 119,998,208 shares, whereas its® letter to the plaintiff dated‘ |
11th October 1994, stipulated that the number of shares required to
cover the loan balance was 111,628,469. This is.a scerious gquestion to
be tried.

- Mr. Hyltonn for the plaintiff argued that it Qas the act of the
first defendant that created the reduction of the ratio of scecurity to
debt below 1.33 to 1 and not the act of the plaintiff - vide letter
dated 30th March 1994 - first defendant to plaintiff.

It recads, inter alia,

"As a conscguence of Eagle agreeing to release the
stock units, our sharc coverage will be substantially

reduced below the agreed 1.33 COVELBAGC v veennonansnann

The plaintiff's argument may ke valid if it was not reduced -
before, and this releasce created the reduction in the ratio. A walver
might well be implied.

It is true that the plaintiff failed to disclose to the court at
the grant of the interim injunction the letters dated the 28th-day of
October from the first defendant to the plaintiff and~letters dated ‘
the 4th November'and the 8th November 1993, from the plaintiff to the-~

first defendant.
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Althvough the first ofrthese letters refers to = loan that is
irrelovant to these proczodings, the letter of the 8th November
refers to "condition 2 of the letter of Cctober 28, 1993." This
shows that the letters siould have been disclosoed ko the court.
The application for the interim injuncticon was uot based soley
on the plaintiff's contention that the sharcs chizrged toc NCB
ware not subjcect to the hypothecation agrcaoment = (This court

is ¢f thc view that they were). However in spite <f that non-
disclosurce - the plaintifi’s ccntentions arc not untenable,

see S CoC A, Nc. 5/80 Clnrcndon Alumlna Productlon leltcd VS.

Alcoa émllvcr eé cn the 1l4th Zey of March 198%.
S et

I3

In its normal definiticrn - a company is insolvent when

its liebhilitics cxcecd its asscts - it cannct pay its debts. A

company may however have a functioning viable gxistence though

in cliassical terms it is insolvent.

The affidavit of Erncet Thorbourn dated the ZInd day of
November 1993 does reveal on an cxamination of the financial
stetoments of the plaintiff for the yecar cnded 3ist May 1993
anc the ycar 31st May 1994 and the financiel statsments of CGL
for the years conding 31lst May 1993 and 31st May 1994, that its
currcnt liabilities oxcoad its current asscts by §$237,318,457
as at 31st May 1984, He is of the opinion that the plaintiff
is insclvent. He concedcd hrwever that the plaintiff holding
in excess of 20% of the shiares ¢f CGL cculd utilize the cquity

basis = that is rcfleccting its share of CGL's assets.

The: plaintiff has not becen stated te ko in default in
paying 4ts dcbts to the first defendant. Whether the plaintiff
owal rn the cutstanding debt an amcunt of $186,056,589.88 on
Tzallot's calculation or $151,076,124.64 as contzined in the
ictter cf szhe 11th day of Octoker 1994, this balapce is not
Presently payable in its entirety. To use stlvency cr the
plaint¥¢f's liquidity in thoe context of this liabpility is to
ign4re the fact that the dcbt is payable in insteallmcnts over
8¥veral months as they £211 due until it is finazlly extinguished

five (5) years hencce.
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Since Docember 1992 -~ no complsint has boen made of plaintiff

dezfeulting in payment of the dabt.

The plaintiff is still the helder of somn shoares in

CGL, not hypctheccated. It bas also oxhibited ovidence of a
sub~licence agrcoment on tha basis of which it will reccive a

sub-royalty fee of 2% of the gross operating income of the

Cikoncy Raddison Hotel znnualiy, until 2010 Amcunting to in
arneess of US$400,000.00. In additicon, the plaintiff allcgedly
is due tc be psid under tho said agreement in axcess of

US$100,600.00 annually =nd in cxcess of J$16,000,000.00

divicoends on its sharcs in CEL

The sharcs in questisn apart from being # valuable assct
are °f a specific worth., They ropresent a comnadity of special
influential valuc and potontial control of tho company CGL.
Dameges would not ﬁhcrefﬁrc ba an adequate remaecy for the
piaintiff shculd the injuncticn be refused and it succeeds at

the trial,

Cn the other hanéi the defendant contends that if it
succacds at the trial arnd it had been restrained by the grant \
of tho interlocutory injuacticn, demages wouldl ant be an |
adcguate remedy kecausc it would haeve suffered lossces in
investiment yieclds frem the sums paid to NCB, =g well as from
nct being able to deal with the stock unite, =and altcrnatively,

the contrcel of CGL. Certainly, the contrel ~f

.l-

protection ¢of its sharcholders is hardly an covideni nccessity
znd tho possible losses €0 the first defendant can be adcquately

compensated in damages.

The balance of cunvenience ariscs under the “governing

priociples” of Lord Diplock in Amcrlcan Cyanamid Cc. vs. Ethiccn

Ltd, [1875] A.C. 396, If the injunction is refused and the
e

plaintiff succceds <t the tricl, the sccurity in guostion,; the
sharoes in CGL may be unattf~inable to the plainziff, rcsulting

in & 1icss in participating in a specific commodity - damages

woald net be an adeguate romedy.



If the first defandons is restrained, 22 of t£he courts
sbsorvetions, and of the plrintiff’s currant finsncial zbligetions,

if +ho first defendant is rostrained ond it succeoels at the trial,

cnicnce £7
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Créer is made in torms ¢f the summons o
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