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H·1 THE SUPEEl•iE COUKT OF JUDIC1'-'l.TURE OF J'MiAICA 

IN C:P~>J!tlEEPS 

SUIT NOo C. L. C. 421/94 

BE'I''VJEEN CIEONEY INVESTI•.iENTS LTD. PLAINTIFF 

1\ N D CHOWN EAGLE LIFE INSUF:ANCE COo LTL"o 
PAUL CHEN YOUNG & COo LTD. 
!VIOUNT INVEST5.'-1ENTS LTD. 
EAGLE fi"E}(CHl-U~T BANK OF' JA. LTD e DEFENDANTS 

Michc.al Hyltonu Peter G·'Jlds::_-,r, and Debbie Fraser instructed by 
Lance Hyltcn of Hyers u Flctchc:t· & Gordon for Pl-·;.i;·Jt.iff/Applicant 

Emil George Q. C.-; ~r. I·C Chin Sec Q. C; Dr. Lloyd ]::..arnett a.nd 
Joh::1 Vessell instructed by Fr~n.k Francis of Du::::m Cc:x & 
Orrct:t fer Dcfcndcmts/H.csp-::;;."lccnts. 

HEl~TIDz 3rd; 4th 17 7th 8 8th .o:md 18th NovcmberQ 1994 

HARRISON J. 

By a· writ of summons de.tcd the 21st day '.)f 0Ct(J::-cr 1994 i the 

plc.intiff claimed inter alic:," F.J.gainst the first c;:;"J.d second defendants. 

~lo A declaration thE~ the purported trR~sfcr to the first 

and/ or the sccc-nd r2.0.mc·d defendant <:::.'1:: One Hundred and 

Nineteen Mil lie-n u Nine Hundred and Ninct:y=eight Thousand, 

Tvm Hundred anc'-:_ Eight of the plaintiff's shares in 

Cibcney Group Lt~. is null and void ~nd cf no effect. 

2o l~n injunction rcstr~ining the first c:nd scccnd named 

defendants and thoir servants or agents frcm effecting, 

perfecting or acting upon the aforesaid transfer, or from 

dealing with ·the s2-id shares in any 'lilE:..Yo co 

On the 24th day of Octcber, 1991, an interim injunction was 

granted by Harrison, J., fc:r d period of Fourteen (14} cays._ 

By a summons dated tho sc.id 24th day of October, 1994v the 

plaintiff c.pplied for an int.orl::;;cutory injunction te: restrain the 

defo~dants "from effecting, perfecting, or acting upon the purported 

trc:msfcrs tc the first named C.cfcndant and/or t:hc second named 

defendant of One Hundred and Nineteen Million, Nino Hundred and 

Nincty~cight Thousand, Twc: HundJ:·ed and Eight of tbc 

-'/-
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plaintiff 1 s shares in Cib(.l1Cj( G:t"C1tlp L·td., or fr·:•rr:. cKaling .. ' 
1/lJ_ ·c.n 

the;;::,.:::; shi:n:cs in c:tny w::-~y unt.i.l tr:ia.l uf this ~·cz.:.icl)o 0
' 

'T.hc r-cllo·~l·ng· -r·c' ~~~ J..c~c-~- :~tnr ~~,l·~ .J.. J >t~ .. Ct - "-A..l\- ("\ ~~g ...L ... .:. ._ ·-.....~- l~-o 

The plaintiff (CIL) ~ public con~any since 1962, is the 

largest shareholder in Cib~ncy Group Ltd. {CGL~, U\·ming 

132, 628, 000 cr 49.1% of its shares. CGL owns 90% of the 

Cib.~::rv.:::y Fc.:ddisun ~<.csort. H::.l·tcl c:.nd 34.3% of G:o:.::1c~c:1~ C'cho I<.ios 

a.:~tclsJ twc-.: hctcls in th·~; n::·rth ccast pc:.rish ::.~f ;:_;.:: ... ir:t Ann. 

L0 December 1992, 1-J:Jo pl.:.-,in·l:iff execute~~ 1/I.il:h t.be fi:;cst. 

dcfe;n.ci,;:.nt c.n eq:uitablc ci.: .. :'r9c/-.::·ffcr to dcp(.;sit. ,)r: 

hypothecation agreement with ~ letter dated the 20th day of 

Dcc:cmb2:r, 1992v ch?.t:r:ging 128 1, 625c 727 of its sJ:'i.,;x:c~s in CGL ·to 

sccur2 0 debt effected by way c;f the first dcfohd~nt t~king over 

d lc.:<:Jn c.:£ $456u 055.,. 03L.::o57 pc·yoblc by the plaj_ntiff. The ·l:crrns 

of repayment were agree~; irrtGr alia, and a schc~lulc of payments 

~ccoptcd, in that payments wculd continue tr·.' 
•.• "1 

U' 1J.J. }r' 1S99 ~ Sec 

schcculc: E tu the s.:J.id c:;g.t·ccmtcnt. 

In accordance with provision of the sai~ ~grccmcnt the 

fir:s t defendant rclcdscd f:r·c;m t:.he charge a tct.::l c f 7 9 r 815, 3 61 of · 

tha s~id shares, over ~ period of time, tc be charged as security 

for a loan of US$6,000,000 from the Jamaic~ Flr~r Mills {JFM) an~ 

the J?-.anc.ica Public Service Cr.; o (0PS} to "the pL:iintiff through "cho 

N·':ttion.:•.l Ccmmercie:tl Bc.mk o Tho:-.; procccc!s of th.csc lo'ms '"7ere paid 

to the first defendant in reduction of its lo~n t0 the plaintiff •. 
'-' 

The first dcfc:nde,nt t.bcr:cforc :cctaincd ~~o, 182 0 8t27 shares 

s~ill subject tc the said ch~rgc, having rclc~scd ether shares 

frc.:m ·the charge 4 

I ·t w·-s :· spcci "1 c,·.,..,c:,~)..J' ·,n ···f: ·th.., s'~~-"~· J:•v.,...,--·'-n· ,--·c"tl' --·!" '"1or:·~,.-,r··(·r,··:-- .. 0. ~.:1. . -'--"'- •.• J.4. ... ..r..l-~\... -I \.,..! r_ .. k\....~o ""J...t"''-J!.. • ._c;;. l.· ... J.'--=.J-'-.._~ll ......... --. 

th3.t t.hc first dcfcndr.:,ni::; ~'v·lill 6l1ilays r:eta:i:n::... rts hcldc.ti-

(the plaintiff 1 s) shares in CGL to the extent ~f a market v2luo uf 

- '"'3 ,_. · · th ··· t -~--,a·~,· 1--"' b·l " r .cl-·-~~h .... -· ~~J.~·'--i .~. l~.;:, _J.H\CS e ~~u S<..c.D .• l •• g ;.. .. c.D d C\DCCS. ·0. J...L . .l..•- ~...;.!.. C;..,JJC._, __ C"-

of ·the se:1iC. agrecmen·t V:i:.'lS r fjj o,. if.. • the ve.luc ·: f i:tny ·:Jf the 

securities in the cpinicn 0f the lender, ha~ depreciated an~ 

further securities 0f sufficient value, ••. to c~v~r such 
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depreciation in v~luc has n2t been lodged w~th tho lcndcr •••• the 

lender, without noticc •• ~omGy sell by public cr ~rivatc 

s2.lc •••• the securities'0 ~ Th·:' proceeds of such s.3lc should gc 

towards reducing the loan b~lanco. 

'Ihc first defcndc.:,nt~ cr:u::o::ic;s on the bu::;incss ,.Jf insur'-':nce. 

The second eefendant is a firm cf stcckbrckcrsD 

The plaintiff comp1ainc·:i. 9 probably in l~pril 1994; Jchat it 

was being 0vcrcha.rgcd, in ~.:.h~t the first C::.efc:n~~c-.nt. w.::ts ccnLput.ing 

the inte:rcst cue on the lo.::-m indcb·tc6ncss, c\.S C·:..:rnp·:.:und instead 

of simple interest. Tho pl?.intiff wrote to the fir:st defendant 

on the 16th day of September, 1994, and again ~n the 27th dGy of 

September 1991~, repec..tiP.3~J the s0icl complaint cf a nmC'.ssivc 

overcharging". Tho first ~cfendant did not rcspon6., Negotiations 

then took place between the Attorneys of the plaintiff and the 

first defendant. 

Dy letter dated the 11th day of October, 1994, the attorneys 

for the first dcfcn¢ant wrote tc the plaintiff cxpLossing its 

vimll tht.t the value. of the securities, i.e. tho CGL shares, "has 

been severely depraciatc&,n that the 40,183,8~7 shares then hold 

were insufficient at their then market value tc cover the balance 

of tho loan at the agreed ratio of 1.33 to 1, ~nf requesting, that 

within three ( 3) dc,ys, pursuant to the bypothccc1tion agreement 

that the plaintiff provi6c additional security 5 nto cover such --
deficiency in value ••••• " The amount of 111,628,649 shares in 

CGL, was stated as necessary 0 tO cover the lr3n balance 11
• The 

lcc.n bs.lance quoted by tho attc,rncys for the fix:st defcndan·t 

nat lOth October, 1994 w~s $151,076,124.64". 

Tho plaintiff did n~t prcvidc tho securities requested. On 

the 18th day of October, 199~, the first defcn1rnt instructed the 

scccnC defendant to sell the 40,182,847 shares anC -:····-, 
~.__ buy the 

said shfircs in its, the scc0nd defcndant•s n~mc. The second 

dcfcnCGnt Cic SC. 
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On the 20th e~y 0f Oc~obor, 1S94 the first fcfcndant had 

p.:;;.i:~. ::_;ff the JFi':i;. 3.D.d JPS l·::",:;:';S by paying to lS!'CL: t.hc balance 

c.·•.-:r~.:cl by the plaintiff. T!>::.: first c'lcfcnc2.r:.t x·c:c·~:L~;-c(; from NCB 

sh?rc ccrtificdtcs for ths 79,815,361 shares ~cl~ as security 

by the sai6. bank. 

The share transfer certificates for the shares sold on 
C', 

tho 18t.h day of October 1994 2.n.('l. the 20th d::-:y cof Se:pJccmbcr 1994, 

wore cc,mplcted by the sccnJ.v'i ocfcncant on the instructions of the 

first ·:3cfcnc~ant and wcrQ processed by the Ja.n·,?.:i.ic.':\ Stock Exchange 

in tJv;; nc:.mc of the first .~.cfe:ndan·t. The said cor:cificatcs were 

then sent tc Vcr:itat Corpc:-ra.tion, the registr,s.r fDr CGL, for 

r..::gist::r·ation. 

OD the 21st day of October the plaintiff objected to the 

rcgistraticn of the said shc.r~s and obtained the se>.id interim 

injunction subscqucntlyo 

Nr o Hylton for the plaintiff ;::.rgued th.:~t,;. the first defendant 
-----·:::.::=.=:::_-===~ ~::" ~-~;o::.:.:~ 

was r;ot exempt from the previsions of the MoncylcrKiing Actr in 

that the loan was not me::~c !~in the course of ••• o • c:nd for the 

purposes of ~the first dcfcndantas insurance business, as 

rcquire:c by section 13. Therefore; the hypothecation agreement 

we.s unenfur.ccablc, in th?.t;; C·':'ntrary to the requirements of the 

said Act u thc.rc was no noto "'J!: memorandum; thi':1t ·the documents 

were signe6 after the money was loaned and security given, that 

no fixed rate of interest was stated as requircc"'.r c.md. it stated 

that the rate of interest is subject to incrct·,se on the default 

of the plaintiff, therefore the debt is irrecoverable. 

Altcr:nativclyp he said, the attempted transfer of the said shares 

is inv.J.lid r in that it is e:. sale to oneself v which is net 

authorised by section 3 of the hypothecation agreement in the 

event ~;f depreciation of the sbi'l.res; section 7 pcz:mits such a 

s:'.lc in the event cf default. in p:.tyrnent and nc ccfe.ult was 

;;.llcg-c;Cl. by the first dcf·::::nd<~nt.. He said further 6 t.hat, assuming 

thc.t the first defcndc.nt ha(~ L'i.c right to sell u he like a 

mcrt.gsgcc must act in gcY.:.Id fa.ith. Continuing" Y:lc submittec that 

it vms ne:t the dep.rcciation" envisaged by scctic.n 3 of the 
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hypctb.ccatio:a agreement tha:t caused the rcduct.ion :ln the 

coverage of the loan but the act cf the first ecfcnd.snt which 

must.. be:. dccrnec to have w~i vcd its rights under the sa. id section. 

He said that on repayment -:::1£ the loan F the first. defendant 

a.cqui:ced no charge over the shares received frorn HCBc and if 

it. d.id, it was on the scuuc terms as those covering the loan from 

UCB c.:nc not upon the terms of the hypothccaticJn agreement. 

He concluded that d:.uo.agc.s would not be r::.n adequate rcroc.dy 

for the plaintiff if it succeeds of trial; the shares arc 

uniguoo The plaintiff is e:blc to give an undor.t.:>.king as to 

d~illt:;.gcs 3 the value of its assets is the rclev.:m·t fa.ctor net its 

inability to pay its debts; o.nd if the Cou:t:t wishes; it may 

require an undeJ:.·taking frc;m scme other person o 

v~. George fer the firqtdefcndant submitted in reply, 
-~-.. ~ 

that tho plaintiff is insolvent - cannot pay its debts, that 

its bc..lancc sheet at the 31st day of May 199£1; showed. its not 

curran~ liabilities as $237v31B,OOO, that it docs net control 

CGL whic.h is .n.o.t it.s subsiQ..i:;).lty and thcrcfo.:rc. m~y not consolldG.tc 

CGl'0 s c..sscts to its own in order to portray a higher asset 

value of the plain.t.iff.. The plaintiff cannot mac·c its financial 

obligations; this is evidenced by the fact the f8urth defendant 

had to pay the plaintiff 1 s ~cbt under a guarantee and the fact 

that tho directors of the plaintiff so declared 0t a board 

meeting on the 25th day of October, 1994. Accordingly, the 

plc..intiff cannot give a valid undertaking as to dtunages and 

therefore the application should be refused on this ground. 
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Furthermore v the n~ n=c':isclosurc cf lett-ers by the plaintiff 11 

::tt:. t:hc grant C'f the interim injunction is cf such ·t.h0t the 

a.ppli~ation shsuld be rcfuscc~ without the C::mrt cx~1Il'ling the merits 

-:-.,£ t:l-:;c case. These lctb:::t'S show that on relc.:=1so ·~'f the shcrcs 

by NCB t.:.:: the first dc£cn.C:c:.:o.t - the said shdr:cs \>Jere subj cct tv 

the h:;.,pcthecation agreement u c.::-·ntrary to the plc:dx·-.t.iff 0 s 

c-~.:nt;:.;E'tion. 

Be argued further t:lv=;.t the plaintiff hr:..:s f:.dlcd tc> show that 

it:. c·wc::~ r.c mcney to the first ccfendan-c u in ::-Jrc.-::::.: t -. shew that 

the f!rst defendant was ~ct entitled to exercise its right. He 

cr . .nti.nucc, thr.t the first 'Jofond0.nt being e:m ir:csur;::..nce company 

in the business of insuri'lnco is authorisec by it:s rn-:;m.:)randum of 

ass(;cic-:ticn c:s one of its •:)bjccts tr.) lend m:::.T~cy .c'·.r:.c: docs so "as 

an crci.inary commercial f:!cility of its business 0 '
0 It lenc'!s 

m::.x~r.::y in the crdic.mry ccursc c..f its business .:--.nd fr.:::r: the purposes 

.:::1f its business., which t<.::rms ::l.rc purely descrip·t5.VC'c and cmcc it 

dc:.~s sc P as banks d.::, then the first defendant is oxempt from 

the p:t··:wisions c-f the lVJ-::,ncylend.ing Act. It lends money in order 

t.:::J successfully mo.nagc ancl. invest its funds t;:; pE•Y its 

policyhcldcrs ultimately. The first defendant is equated to such 

~ comp:::.ny under the English Stc.tutc which docs net have as its 

p:r:imary Gbject the lending sf money and thcrcfcre is exempt under 

the l.J.~noylcnding Act. The first defendant thcrof-::.rc had the 

power tc charge the intcrosJc rates agreed. 

£:12' ~ George a.rgucci further that when the value per share of 

the 40"103v847 shares hole~ by the first defendant ha.d depreciated 

tc $laBO per share the security then was $72q327,936 representing 

a rati;:; of 0.3 tc 1 inste2d of the agreed la33 tc 1. 

Paragr~ph 3 of the hypothccaticn agreement authGriscd the first 

defendant tc sell., seeing thc:t the plaintiff · c\i(~~ not supply the 

deficiency in security. The sale on the Stock Exchange by the 

seccnd ccfcndant, stockbrckcr en the instructicns c-f the first 

dcfcn:le.nt, was a valid salc2 because section 3 of the hypothecation 

asrc.cmont authorises sale, C!vcn to oneself. The sc:dc St ·ck 

Exch:::mge, using its machinery u is an indcpcnc,c.::i'.t valuator of the 
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·price c-f the shares, as c.::::21t:cmplatcd by sccti::n 13 ::.f the said 

agrccmcx).t v-thich section .~ut.t,r:·z·ises sale: tc cmsclf. If the 

Court finds that the Stock Exchange valuation did not satisfy 

'the :l:-cc:::uirement - the plaintiff would mcr:cly be entitled to 

d::una.gcsu if such price differed on a subscquont valuation. In 

a6.6it.ic·n.u it being a s-::.lc ,:; .. n t:hc Steck Exchange!' the first 

dcfc:>ldcomt is not subject: t.o ::he ·strictures c.f ;:, mcrtgagec 

exercising his power of salco 

He concluded that there was no serious question to be 

t:2·icd but if t:.hcrc was, d0Irl.2.gcs would be an c:,clcquatc remedy for 

the plaintiff., should it :::ubscqu~ntly succeed at t:rial. The 

plcd.ntiff would have suffon:;d nc· mc·re than tho J.c:ss of voting 

power C'n its shares. It ~-;culd not lose the right. ·to deal with 

its shc.rcs - as they had .J.lrcctc1y been hypothecated c.s sccuri ty 

for th.o leans which on rcpaym.:mt wc-uld revert to the first 

dcfcndr..nt. 

If the injuncticn is granted and the first ccfcndcnt 

succeeds at the trial, its loss would be greeter than the 

plaintiff's. The first defendant would be in possession of 

shares whose value is falling and in the face cf an insolvent 

dcbtc,r~ Furthermore the first defendant would be deprived cf 

exercising its right of contrcl cf CGL which it hcs; by its 

posscssi0n in excess of 50% of the shares thcrcino If howovcrg 

tho disadvantages arc the se~c on both sidcsv then the greater 

strength of the first defondant 0 s case favours the. balance 0f 

convenience being exercised to refuse the injuncti~n. 

Each counsel relied on authorites in support C'f his 

submission. 
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Tho Court respect the sanctity of a contractr and will not lightly, 

as it is said "break.a man's bargain." 

However, the law reserves to itself the supervisory right to 

intervene in certain circumstances. 

The Moneylending Act exercises such a regulatory role and impose$ 

strictures in its constant scrutiny of loan transactions. Some 

lhstitutions and loan transactions arc however exempt from its statutory 

provisions a 

Sec~ion 13 reads, 

•a ( 1} This Act shall not apply to -

(d) any Banker, or persona bona fide carryiag on the business 

of insurance, in the course of whose and for the purposes 

whereof he lends money; •••••••• " 

An insurance cbmpany is therefore no~ automatically exempt from 

the provisions of the Act. To be so exempt it must bor 

{a) bona fide carrying on the business of insurance and 

(b) in the course of that business of insurance and for the 

purposes of that business of insuranccv he lends money. 

By parity of reasoning, it seems that some insurance companies 

would bo oxempt in loan transactions and some would not. If one accepts 

the contcution of counsel for the first defendant that insurance companies 

must lend money in order to increase the fund of premiums to companies 

~which lend money would be automatically exempt. The words "in the course 

of whose business and for the purposes whereof he lends money" would 

therefore be mere surplusage or as counsel for tho first defendant 

regards them, merely descriptive. 

The English-Money-lenders Act, 1990, was considered in the case 

of Wright (Constructions) Ltd. ct al vs Frodoor Ltd. ct al [19671 
,---.-------------------------------··~---------------~-------- . ._. --~---· -~~------ ·--·--

1 All ER 433, and is helpful, in t:hc interpretation by the courts of 

the-· clause "carrying on business . ...... 
•••••••••••••• 1n ~o 
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course of ••••••• and for the purpose whereof he lends money . . . . . . . . . 
Section 6 of the le..tt.cr Act defines 'J.Vloncylcndcr 1 

• 

In the English sta.tutc u banks and insurance ccmpanics arc 

automatically exempt. A per sen in the other c;=rtcgc:-~ry, n • ,. • • • • • any 

person - bona fide carrying c.n any business not hewing for its 

primary object the lending of rnoncyr in the course cf which ana 

for the purposes whereof he lends money" would nocei to prove that 

by its operations it was so exempt. In the latter case, an issuing 

house whose primary object was the flotation of public companies, 

macic le:cms to ·:i private company, at it was s:::.tJ..sficci concerning 

this private company that it could make capital ?.vcilable to it, 

with a view to a flotation within a perivd of five (5) years. It 

was held that the loans wci.·c moneylending tr?nsac-tions, but as the 

loans l,.:.-cre made bona fide 7 for the purposes of the business -of an 

issuing house, which was a business not having for its primary 

ohj..cct .:th&· landing:. of money but in the course af ~h.ich money was. 

lent, the loans ~rc within the oxccgtion pr0vidcs by 

section 6 (1) (d) of the Money-lenders Act, 1900 o 

Roskill, J., in his judgment saidu ctt p. 449, 

19 ~··~ the primary object of making these loans was 

net getting interest on the loan or m0.king a profit 

en the lc..a.n. The mo.king of the loan wc.s merely. part 

cf the issuing house business which was cone as a 

preliminary step to bringing the company ccnccrned 

t:o the ultimate stage of being ripe for flot::J.tion, 

when all the conditicns.~ •• csscntial prerequisites to 

successful flotation \\rcrc satisfied. 1' 

" 
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In Prcmor 8 Ltda ~s Sh3w Brothers [1964] 2 All E~ 583, 
-----·----------

t.Le: said section 6 Ui {Ci) ·:)£ the I·~\oncy~l0iv3.c:r:s Act was 

cc.nsidcrcd a.nd it vd.s held that a hire purckv::sc .;:;· 
.~-l.nancc 

company whose prim.=o,_ry business was not t.hc lc,Dding of 

mc·ncy but who lent mox:,.cy to .:mother sc t.hco.t the latter 

could build up a st.·c~·ck of motor cars, was s. mcncy-lcndcr 

a-.n.d not cxclTtpt unom~· t.he: Act. Lora Denning- in his judgment 

saidu at P~ 586v 

"Take the requirement that the lending of money must 

be v in the cou.:csc ·.)f 0 the business 11 t:ha.t. is; of the 

primary businc·ss ~;;rhich the person carries en ••••• oin 

order that it should be in the course 8f the primary 

business Q it must. bo associated with o. t.rc:nsaction 

of ·that bus incss 0 sc as to be linked vi th i ~c ••••••••• 11 

Lc.rd Denning went en t:o cbserve that tho lc,dr.s were not 

·~ m"=.dc in the course of the~ b.iro purchase business o Ee said 

en I c.:-~n well understand t.hc.'lt if a finance compc:,ny were to lend 

mcmcy tc..: a dealer in order ·that the dealer ccu.let buy a special 

car v.1l>.ich was to be put t .. hrough on hire purchase: 'il'!ith the 

finance ccmpanyu then it might be made 'in the course of' the 

hire purchase business. en 

Th::; learned judge alsn ~aid that the other requirement, 

0'fc.:t: t.hc purpose of ••. o business", in order to 0ff·cct the 

excmpt.ic::n" the lending rr.·u.:::;t. be cone with the obj cct c f 

-~· promc:-ting the business, 11 c.s distinct from gct.ti:<.1g a high rate 

of interest on the loan •• ~ 

In the Privy Council case of Official Assig~cc of the 

Property of Kch Hor Khc·m.1 vs. Ek Liong Hin. Ltd [1960] 

1 1>.11 ER ~40, it was held that a company, which carried on 

busi11ess as J:"Ubbcr merchants u shipowners and -v.;r.::crch·:rusc-mcn 

in t:hc course of v.rhich they ·took goods into store in a 1 gcdown 1 

an(l advanced money to scloctc··:. customers whc stc·rct. goods in 

tho goc\own" 'VlaS lending rncncy c:irectly immcC:iatcly associated 

-

--f ~ . 
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w1~h tho storage of parcels cf gocds in the gc~cwn and therefore 

it vvc-.s ~~in the course of business,'' the money \'1<--:.s lent. In this 

C2,_sc section 2 of the !tlcnc;ylondcrs Ordinanccr ·the 1955 cditic.n 

of "chc Laws of Singapore: u Wc'.s in similar terms t:c.' section 6 ( 1) (c) 

of tho English Moncy-lcndors Act. 

In Edgclow vs. ~.:;_:'ccElwC;e [1918] 1 F.B 205u a s-:-,licitor, 
.._..-- ~~-~-------~ ------ ~--~-------- ,_- <'"0- ~---~- ----------~---------

pr!:lct.isir!g his prcfessir.·nu ."':nc1 making leans tc: clients and others 

wa.~ held not be exempt from the Act of 1900 bec::o.u::::c his primar:y 

cbjcct; in lending was nc-:·t. t:c; increase his prr;fcssj_.··nal business 

and earn professional fees ~s a solicitor. 

The Jamaican l¥Kmcylcnding Act, docs nYt. :t:n section 13 (1) (d} 

cont.aii;. the words ~<nut hi:;.ving fer its primary ;)bjcct the lending 

~f muncy. 11 However v the \17U.tds following, nam·-::::ly u cE in the cc-ursc 

cf whe:sc business anc fc:c t.hc purposes whcr.ccf ho lends moncy 11 

arc similar in substance ;:-:;nd content tc the 1900 Act. 'I'hc rc:,tionalc 

extracted from the above c0.se:s is that to be cxcrr~pt. from 

8pcration of the Act one wculd need to lend mcj'>.cy in transactions 

.incrinsicallly concc:r·ncd 'idth the principal business of the lender 

anc for the purpose ')f ac'lva.ncing that particulo.r btlsinc.ss. 

In the instant case tho first defendant bona fide carries on 

the business of insurance = that is its princip;--1 business. 

P~ragraph 3 (22) of its ~bjccte authorises itv 

alTo investu len6., cr otherwise deal 'V"iit.h unemployed 

m-:mcy, in such mP:,.nnc.r: •••• as may be thought fit ..... .. 

This provision by itself cannot take the first defendant 

: .. ut c_,f the pre;visions of tho l:i..ct, unless the 1-:;.:-.n is made 
11 
in the 

ccursc cf ••.•• anc for the purp-:Jscs of ••••• "its insurance business. 

~Insurance business 0 is defined in Section 2 of the 

Insurance Act as, " ••••• tho business of effecting and carrying 

0ut, AS an ins~rcr, contracts cf insurance, 3nd includes the 

busin:.:::ss of re-insuring lic-,bilities under sucb. ccntracts." 
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Section 2/J: permits investments by insu:rc1ncc companies 

in Je>.maica. Paragraph 13 ,_,f the Insurance Re9ul-::tic,ns !/ 1972 

m·3dc un.c:cr the scctic:n 21 ck:::fincs investments 9 in .':;.ci ther case 
8 

wa::;; statut::.~·ry provisiun m.:.:-.dc fc.r the making l·:.:c.id.:>. Course 1 

fGr the first defendant rofcrrcdr to paragraph 10 (1) (c) of 

the 11th Schedule to the Insurance RcgulationBJ 1972c which 

:.t·cgui.t·cs a. statement or :r·:..--::pcrt tc· be e:nncxc::J. t.c· the balance 

sheet:. --:;f the insurance c:::m1pe:"~'Y u to show in·tcr t·li<:1 il 

" ••••••• loans sccuzcc un mortgages of 

residential propcrtya ••••••• loans secured 

'.:m moxtgages (::f life insurance" t:.:.' supp::::c-t 

the first dcfcr:.rt~nt ~ s claim tc cxempticr:, o 

It seems to this Court Q tj:t:J.t e-uch a rcci to.l L:-., the scdd 11th 

Schc,::.ulc is not intended tc be an empowering cL:.usc u but a 

mere a.ck:nowlcdgcmcnt th:.it circnmstanccs do ,::;;x.ist. tbat 

insurance ccmpanics lcnc~ m.cncy dnd when they d:J sc' v these 

arc 'chc returns that sh:,uld tc made. The question remains. 

Undor what circumstances did the first dcfcndi'U\t mc-·kc this 

l:~:oan? 

In the instant case the lean of ${55, 055;03G.57 made by 

the first defendant tc the plaintiff - was for the purpose of 

paying of£ several creditors cf the plaintiff - it probably was 

n.:)t 2 lean that may be described as concernccl ·w-ith the insurance 

business of the first defendant. If for examplcp the lean was 

made tc the plaintiff for the purpose of establishing a pension 

fund with the fir:st dcfcndc:mt company for the bcriofit of the 

plc:intiff 0 s employees u that woulo ~ be a lean in the cc,ursc of 

and for the purpose of the business of the first defendant. 

Lcxd Dcnningr ~l.R. in the case of Prem::.::r Ltd.p supra, to 

further ill'..ls·tratc the mc::.ming cf the the phr.'-SC ~u in the cc.ursc 

c-f business" referred tc a s;:-,licitor who is hc::.ndling a 

transaction for a client in the course of his business and lends 

mc,ncy tD that client in o.t'c1cr to ccmplctc tho tra .. ns?ction. 
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In the circumsta.nc.:;:.s ;,;his Court is of t.:t,c: view that the 

.L·2:.J.i. b.~ the first dcfc:":!G.c:,r:.~-:: "cc the plaintiff ~.;ill p:crbably be 

icuna n~t to h~vc been in ~be course of and £0~ ~De purpose of 

its j_:t'.E:<Urancc business ::;·~l·:::. c::..-;n;:-.cqucntly the f:i.rs;:;. r'-.e;fcndant 

w.::ulc r.:·-::·t. be exempt fr:::;m t:hc previsions of the· I'~:c:c.cylcnding Act., 

a.n.:':! c:_:nscqucntly w.:uld. be subj cct t'.:-1 its tcrr;,s 0 

"The Iv;Dneylci'.dcrs l~ct is a very .string::::j:,-~·- 2\c~-c.u and it 

inv::·,dc:s the fr:cedcm ;.:: f c··-r.;t:;:·~-~ct between lcn,-::c:-:s ;,n(' borrowers 

c:m.c. p:r:>~vcnts such a cc.:Yt:c:::.ct from being made .: '::-1-:c~::~,Jisc than in 

ccrt3in tcrmsn - Sc said Lsr· B2nworth. M. Ro in P0rkficld 

'I'rus~·c I.,tc:. vs Car:tcs ·. [ 193 (l] l KE 685 u referrin-g t,. · the 

M.:-nr;;~ylcDdcrs Act 1927 o • , .:: 1u.- ~"-· 

S(..:Cti: .. :n 8 r:Jf the. J>:'le:nci lending Act {J&LI.aicc::.} prcvidcs 

th.:'":t 0
' (1) Nc. ccntract f-~.Y the repayment by ·"'.1. J:.Y .. ·:t·:r :-·wcr of 

:mcmcy lent tc him., o. o. ,end D() security given by the 

bJrrc;wcr ••••• in respect: cf any such con·tr;::.c"!:: srwll be 

onfcrcca.blc, unloss c.o. n·.~;tc cr mcmcre:ndum ,~ ¥lri ting uf 

the contract cont~ining the particulars required by this 

ScctLm tc be made <:m·:S. signed perscnally hy the 

bc.:r:·rcwer •••••• and J:'.~ such contract ::>r sccuri ty sh?-11 be 

cnfcrccablc if it is pr.~·vcd that the n.:.Yt<:::: .:r 1ncmc..randum 

P.fc,resaid was n::1t signco by the borrc-w:::.r be f.-: rc the 

mcney was lent or bcfnrc the security w~s given ••••••••• 

{2) The note or l!lcm:-::ccmdum 3fc.rcsaid sh:=-.11 c.;.·.ntain 3.11 

the tc.r:ms cf the c,~;r.tr.·<.1ct v ·3nd in particuL x shall show 

the date e-n which tJ:· .. c lc_..:;.n was made, the: c;m'•unt cf the 

princip~l of the 12~n, and the interest charged on the 

l=an expressed in t.crms c·f a rate per ccr.d:um per annum.·~ 
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It seems thc.t the :byp:~t.hccation ag-rcenK1.;t: wi·th the letter 

d"l·tcd this 20th cb:'i' cf Dr..:cc;;nber u 1992, attachcc~ :::·.r;cl the equitable 

cl1.c-.r9c/c.:ffer t-:- deposit c-:,~cuw.r..nt, together ma,y s.jtisfy the note 

::-,r mc:mcr<:,ncura required by S('Ct.icn e.. 

The parties prob~bly signed, making the ~ten and delivery 

cf ·:;.he sccuri ty c<.:mtcmp:: r<:,ncc-us. HC'iriCvcr u th-::: s-: .. i·--=' letter cf 

t.i>C 20:ch da.y c,f December, 1992; states the ir:.·<~_c::;n-st rate '~as 

"As set cut 0n the attached Schedule L~ ?pplicablc 

J'uly lu 1992 t·.· rL':y 31, 1993 •••••• '.I'his :c:-c·tc is 

variable subject tr any pcricdic ch~ngus. 

After Xay 31, 1993 the rate of interest shall be 

apprcximacoly th~t rate charged by NC3 h rtgagc 

and Trust en like loans." 

This provisicn f2r ~ variable rate ~f interest may well 

n.-t: satisfy the rcquircmc::.1t that the nrJtc cr momc-:c?ncum sh,.::.uld 

c.:.nte.in the particulars :r·cqui.rcd by scctic·n 8.7 Scctic.n 8 (2) 

requires a rate per centurr. per annum = a fixe:.} rc:,tC'J Sec 

Parkfield Trust Ltd. vs. CUrtis [1934] 1 KB 685 
-·~-------~-_,_., ______________ ~-~-~~--~----------' 

In that event" the :t·cquircment th.3-t, in ·th.::.; event r_')f 

l=:ttC p.:..yrnent r;f the lc,an ·the: pl:sintiff is nblis;cd -::.-, pay 

OC ·- ,_ • , , • • 1 t' . c th 1 - • II c.ii_ :· .. n l.nterc:st:. u .. ·UO C ··r:·'i't:: .·L C current cnc.ang :rate - seC 

letter dated 5/7/93 - first ecfcndant tc the pl~intiff, is 

illcgccl. ., Similarly illcsF',l 9 v?:_;uld be clause 10 ._ i: the letter 

cf trh.c .20t.h O.c.y c-f December 1S92 \vhich prcvidcs ·thut lc.te 

P·=·.il1:>~41t ~~ shc.ll bear intc.r.·ost. ·:'£ EiviB us penalty :,;:;:,.to cl !i beth 

C I-n- b • • t • f • 9 + • -·-" ... t>Cs ·c~ng ~n c:;ntrc.vc:.i. 1.-D c scct~.._)n ._:, .... tno Act. 

,.,.,r._ f . l- ' h . ' . t - . . . ~ LJ~ rango c 1ntcrcs~ rates as ex 101 cG 1n tne sa1a 

schc;:.~ulc A exceeds twen-ty ~ 2 0) per ccn tum per 0innUin., A 

p:ccsum_l?ticn therefore w,_,ul:::i "~rise under scctir:,n 3 .. : f the Act 

th~t the interest charged is excessive and th~t tho transaction 

is h':.rsh and uncc-/nsci~ <:wblc. o 
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The ccurt would t~~rafora re-open the tr~nsac~ion in 

accordenct: with the pr.:wisions Gf section 2 ::of ·th,:; 2~ct. 

Schedule B reflects a p~yment by the Pl~intiff of 

$63 3 3000 v 000.00 ·on· the 15th d<:·1y of December 1992 o Lassclve Talbot 

. in his affidavit dated tho 28th d~y of October. 1994. states that 

this p;;:.yment was mcdc in twr:-· {2) insto.llmcnts 3 the last being on 

t:h6 18t.h day ·Jf J<Jnuary 1393 o Was this ;::. 1~~-i..":':: p;;~ymcnt that 

attracted "EMD 1 s penalty r~to"? Were there othar late payments 

that incurred penalty r2tcs ~nd/cr double interest payments by 

th~ plaintiff? \~ill a trir.:.l court, c-,ssuming t.h,:,t se:ctL::m 2 of the 

Act applies, regard the interest rate contained in Schedule A or 

the NCB Trust and Merchant Bank rates as statc5 in latter dated 

the 28th day of Octobdr 1994, and annexed to the ~~id affidavit 

cf Lc:sscl vc Tc:•.lbot r c.s applic:::.blc? VJas there A nnE ssi ve over-

charging" of interest by the first defendant - as compl~incd of 

by t.ho pl?.int:lff?. W.::.s compound interest chc.rga•::"',7 Tc:. whc.t extent 

v;il:.L the: r.cduction. in interest cha.r:ges affect tho balance of 

principal due en the 11th d,::ty ·::-f October 1994 - in rciatiotl. to 

the sccur:ity held? These arc matters to be rosclvcd • 

. Assuming, h~;:;,wever u tha-t the first defendant. is exempt from 

t:hc provisions of the Moneylending Act u and thr::··t. H: was cnti tled 

~o deal with the security as it did, the trial court would need 

t~. oxc.mine its rights under the agreement of th•) 20th day of 

December 1992. 

Clc:::.usc 3 of the hypc--thccation agreement aut.horises ~ 

·~rf c~cfault is roo.c!.c in payment •••• ~"" .,r::>r if before 

payment is due the ~aluc of any of the securities 

in the opinion of the Lender, had depreciated and 

further securities 0£ sufficient valucu in the 

opinion ~f the Lender, to cover such depreciation 

in value ha.s nc:t been lcdgcd with the Lcn~cr under 

this agrccmentu the Lender withcut n~ticcc 

advertisement .. ~ c ~ ~ o. (all c:f which ;-;re: hereby waived} 

may sell by public cr private salon 
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Clause 7 of the said agreement authorises, the lender, 

in the event of default, to appropriate any of the securities 

equal to the amount in default to himself and have it registered 

in his name or the name of his nominee. 

These two (2) clauses therefore empower the lender to 

pass title in the securities, on the occurrence of certain 

events, namely, depreciation in value of the security and, 

default in payment of debt cue. 

Clause 8 restricts the plaintiff's right in any such 

scc~rity and a~signs it to the first defcndanto 

Clause 9 authorises an officer of the lender to vest 

title in the security in the lender, in tho event of default, 
·-

complement to clause 7e 

Clause 10 recites an undertaking by the plaintiff effectively 

to perfect the Lender's title or the purchascr~s title in the 

securi t.ies - a complement. to clauses 3 and 7 o 

Clause 11 permits the first defendant to deal with the 

securities in any sequence~ 

Cl~use 12 - stipulates the stamp duty payable en the 

agreement. 

Clause 13 reads, 

"At any time that the Lender sells., or transfer 

or vests any of the securities to or in 6 itself or 

any other member (;:;f the Eagle Group of Companies 

or Eagle Financial Network or any nominee thereof, 

the value attributed to each such transaction shall. 

be the market price of such shares based en the 

market value of the shares in Cibonc;{ Grc,up Limited 

as ascertained by an independent valuator, less the 

transferor's cost of transfer." 
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Clauses 3 and 7 arc the empowering clauses that authorise 

passing of title, by wuy of sale on depreciation and appropriation 

to oneself on dcfaultv respectively. Clauses 8u 9c 10~ 11 and 12 

rccoitc the mechanics involvcdo 

Clause 13 docs not confer any additional pov-Icr to pass 

title. It is a clause that further recites the machinery to be 

employed. 11 At any time 0~ :mcans 11 '
1 in the event that 0

' !I presupposing 

that either clause 3 or 7 is being employedo This court docs not 

therefore agree that clause 13 authorises sale by the first 

defendant to itselfu as ccntcnded for by counsel for the first 

defendant. Clause· 13 is o. comprehensive clause which refers ·i:o 

what had been empowered bcfore 1 there was no prior authority in 

the agreement to sell to oneself. 

When on the 11th day of October 1994, the first ~ofcnd&nt 

advised that the shares had depreciated it had the :t'i~'hc to 

sell - pursuant to clause 3 of the agrcementc Sale .envisages the 

existence of a vendor and G purchaser. The first defendant would 

then be in the nature of a mortgagee and therefor~ would had an 

obligation to act bona fide and obtain the best price pr~~iblc~ 

A mortgagee cannot. sell ta him2::::lf - vk1e. r·?:i lli.r:n-ns ot al vs 
---~----·-·--· ---·-----~-----

Wcllingbcrough Borougb Council [1975] 3 All ER 462o A sale is 
---------

net a valid one where the mortgagee or an assignee from the 

mortgagee and the purchaser arc controlled by the same p~rson or 

is the so.rne person. In a.ddition., the failure to seck a higher 

price known to be available is a breach of the obligation of 

tho mortgagee r vide The z~u.stralia and New Zeal~.md Bank~~<J Grou~ 
----~ .. -

vs .. Bangadilly Pastoral c,::ompany ot al [1976!'"77} 139 CLR 195 and 
-·-· ---,.._co---·--------~--------·-" -------

Tsc Kwong Lam vs Wong Chit Sen [1983] 3 All ERo In Farr.nr -V-S--

Farrars1 Ltd. [1888) 4o Ch" D 395, a case quo-te4 vJ.th app·rov~l 
' . -·--·"·-·------------- ~---··- ~ 

in the cases of William;;; vr.: t'·iollin.gborough Council, The Aust:r.Dlia 

and the New zealand vs Bangaoilly and Tse Kwong vs Wcng Chit Sen. 
~-------------~--·----- --··--- -·---- ----.:: ... 

Lindley, L J, said; at Po 409v 
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"A sale by a pcrsc:n tc.: himself is no sale at 

all 0 and a power of sale docs not authorise 

the donee of the power to take the property 

subject to i~ at a price fixed by himsalf 0 

even through such price be the full value of 

the propcrtyo Such a transaction is not an 

exercise of the power, and the interposition 

of a trustee, although it gets over the 

difficulty so far as form is conccrncd 0 dccs 

not affect the substance of the transaction. 11 

Eric ~ason Abraharns u Investment Executive/Equities Traders 

employed tc the second defendant, st~tcd 9 in his affidavit 

dated the 2nd day of November 1994, 11 on the 18th October 1994, 

---' I received instruction from the first defendant. to sell on the 

best possible price and to buy the said shares in the name of 

Paul Chen Young and Company o as nominee o if p:.:;ssible ••••••• 11 

Abrahams received similar instructions on the 20th day of 

October 1994 from the first defendant in respect c:f 79,815,361 

shares of Ciboncy Group Limited. He carried : .. ut both instructions. 

He sold the shares at $1c75 per share and bought the sh;:or..-~ ~ .... 

$1.75 per share. 

Why w~s it necessary for the first defcncant tc instru~t 

Abrahams in whose name he was to buy the shares? Is it the 

practice, as submitted t:J this ccurt, that shares a.rc usually 

bcught in the name of the brc,kcr? Why was the second defendant 

regarded as nominee? - nominee for whom? If it was instr,~-:;;..~d 

to buy in the name of Paul Chen Young as nominee f,::;r the first 

defendant, was the first defendant therefore selling and ~·pr~ nq 

in the name of its n::-minec = its agent? 
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Ge:c,ffrey Hcssado 11 in his c.ffida.vi'G date:d. t.:hc 27th day of 

Octobe:r 199/i q observed t.h-::'.t '~the value of the 3tock unit in 

CGL em the Jamaica Stock Exch<::nge had been ste;,:;:;dily falling 

from $5.70 per unit on 5th July 1993, to $3.15 ••••••• on 

5'ch November 1993, tw $2., 40 o o ••••• on 7th September 1994, to 

$1o90. o o •••• on 3rd Octob0r 1994 and $1.80 •• o c". c c::n the 11th dc.y 

o~ October 1994 ••••••• ~ 

This pattern shows a lc,ss progressively frcm 5th July 1993, 

of $2.55 in four (4) months" 75c in ten (10} m:):nd1s 11 SOc in one (1) 

m:Jnth and lOc in eight !\8) days. Seeing that l'ilirahams on 

18t.h October 1994 0 sold at ~;1o75 per unit this shews a loss of 

Sc in seven (7) days; and V<lhcn he scld and bcugbt: ::m 28th 

October 1994 at $1.75 p.;:,;r unit" this amcunts t::-1 a similar loss of 

Sc per unit in nine (9} days. Would this trond. have been seen by 

any prudent broker as a dccroasc in losses of the share or a 

levelling-off in price? Hhy is it, in the ~1o:c::~s c;f the said 

Eric Abrahams F "N::J other broker •••••• showed c:':.T: interest in 

purchasing any of the shflrcs.,oo••••••" in CGL, c. c::;mpany which 

owncC.l. twc (2) hotels in the ncrthccast parish .:-:-£ St., Ann? 

Certainly, to purchase 119 11 998,208 of 286,000,000 shares in a 

comp.:my, whilst not giving tc the purchaser immediate control, 

would amcunt tc a major influential voting rigl:lt in CGL. 

Richard Downer u in his ?.ffidRvit d:':lted 31st oc·t.c)bcr 1994 stated 

that a seller of shares in a potentially viable entity customarily 

rc.:l.lises a higher price for t.hc shares if it is kn::wn that 

control waul~ be gainci. 

l-ilthough the purchase -:::Jf 119.,998.,208 shc.rcs -v-muld not give 

central to a purchaser who cwnc~ none of those shares before 

purchase: it wou1~::. remain in his hanc:s an influential tool in the 

companyo The fact that n<:.: c·thor broker practising on the 

Jamaica Stock Exchange sh·.~1-IO~-~ an interest in these shares may well 

attract particular inference ,..,. 
'~- the trial c.)r at its lcwest show 

a lc.ck of ac•.Ji ty on the part cf such stock br(::~kers" 



-/ 

-20-

The term in clause 13 " ......... price of such shares ........... as 

ascertained _by an independent valuator ........... " probably. ,docs not 

inclusc the Stock Exchange. In December of 1992, the plaintiff and 

the first defendant would have been aware of the fa~t of share pricing 

on the Stock Exchange. If the St~ck Exchange was intended the clause 

would probably have ·read "as ·listed on the Stock Exchange", instead of 

"as ascertained by an independent valuator." 

In these circumstances it seems that·thc sale may not have 

conformed with the requirements of law and th12 provisions of clause 3 

of the agreement~ It is worthy of note that the first defendant sought 

to sell 119,998,208 shares, whereas its·'letter to the plaintiff dated 

11th October 1994, stipulated that the number of shares required to 

cover the loan balance was 111,628,469. This is. a serious question to 

be tried. 

Mr. Hyltonn for ~he plainti~f argued that it was the act of the 

first defendant that created the reduction of the ratio of security to 

debt below 1.33 to 1 and not the act of the plaintiff - vide letter 

dated 30th March 1994 - first defendant to plaintiff. 

It reads, inter alia, 

"As a consequence of Eagle agreeing to release the 

stock units, our share coverage will be substantially 

reduced below the agreed 1.33 coverage ............. " 

The plaintiff's argument may 0c valid if it was not reduced 

before, and this release created the reduction in the ratio. A waiver 

might well be implied. 

It is true that the plaintiff ;failed to disclose to the court at 

the grant of the iriterim injunction the letters dated the 28th day of 

October from the first defendant to the plaintiff and letters dated 

the 4th November and the 8th November 1993, from the plaintiff to the,~. 

first defendant. 
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Alth:_rugh the first of these letters refers tc' ;:: lc·<:~cn that is 

irrolcv:"lnt to these prococdings u the letter of tb.c 8th November 

refers to "condition 2 of the letter of October 28, 1993.~ This 

shows th:::.t the letters sJa:)uld h&vc been disclc.;scd ·to the court. 

The application for the interim injunction 'flaS ~::c:~-t based solcy 

en the plaintiff 1 s contention that the shares ci.:J.t:.rgcd to NCB 

were: not subject to the hypu-:::hcco.tion agreement = (This court 

is .::;.f the view that they >.Ncr·c} G However in spite :::f that non-

disclosure - the plaintiff 9 s contentions arc not untcnableu 

see SoC~C.A. No. 5/80 Clarendon Alumina Production Limited vs. 

A1coa c"',clivcrcd. en the lecb dG.y of Iv.:.arch 1988 ~ 
.........---.-· -~------

In its normal definition - a compc.ny is ins0lvcnt when 

its liabilities exceed its assets - it cannot pay its debts. A 

comp.;:my may however have a functioning viable c.::;.dstcncc though 

in classical terms it is ins~lvcnt. 

The affidavit of Ernest Thorbourn eatc~ the 2nd day of 

Nov0mbcr 1993 docs rcvcc.l en c:,n examination :::f -c.hc financial 

stc.t:.~m0nts of the plaintiff fer the year ended 31st I-lay 1993 

Emd the year 31st. May 1994 and the financial stc'b:::mcnts of CGL 

for the years ending 31st May 1993 and 31st May 1994 8 that its 

current liabilities exceed its current assets by $237,318,457 

as at 31st May 1994. He is of the opinion th~t the plaintiff 

is insc:lvent. He conceded h::-,v-;cver that the plaini;iff holding 

in excess cf 20% of the sl,:::~:r:cs e;f CGL could utilize the equity 

basis - that is reflecting its share of CGLus assets. 

Th~ plaintiff has not been stated to be in default in 

paying its debts to the first defendant. Whctb8r the plaintiff 

c:>woc. J.::n the outs·tanding debt c.n amount of $186u050 3 589.88 on 

T.:'i.l~ot g s calculatiGn or $151 v 076 8 124.64 as ccm:\':c.incd in the 

lct·tcx: cf '::he 11th day cf October 1994, this br~lc..ncc is not 

presently payable in its entirety. Tc usc sc,lvcncy or the 

pla.:Lnt~if 1 s liquidity in tJ:-~o ccntcxt of this liccbilit.y is t0 

ign;...;rc the fact that the .:~cbt is payable in inste.llm-~nts over 

S>~veral months as they fall due until it is fi.D':'.lly extinguished 

five (5) years hence. 
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Sir1cc Dr.:;ccmber 1992 ~ nc· cc.'mpl;~,int has been mc:.0.c· uf plnintiff 

d~faulting in payment of the debt. 

The plaintiff is s·till ·the holder cjf s:::rrtc shc.~:t·cs in 

CGL, nat hypothecated. It h~s 2lso exhibited ovi~cnce of a 

sub-licence agreement on the basis of which it will receive a 

suh=rc~·Yc~lty fcc of 2% r:;£ ·t.\",c gross operating irtcc.Jrn.::: of the 

Cibonoy Raddison Hotel ennu~lly, until 2 010 ?.Tflc.•U::J:ting tr_; in 

ox~css of US$400,000.00. In addition, the pl~intiff allegedly 

is duo tc be paid under ~hs said agreement in axccss of 

US$10o,ooo.oo annually ~nd in excess of J~lo,ooo,ooo.oo 

divic'i.c~ ... fs .on its shares Ln CGI.o 

1'b.c sh;:;.rcs i11 qucs·i';i··~n c:;pc:.rt. from being- ,-=- vt·,lu<7.'.ble asset. 

arc of Cl specific worth_ They :r·cprcsent a c::.mrrw:.di t.y :)f special 

influcnJcial value c;.nd F.:d:;.ont.ial control of t.hc; cr:cmp.:my CGL. 

D.::.me.gr,:.;s would net thercf,:.r:o be an o.dcquatc rcmocy f<::r the 

plaintiff should the injunction be refused anC it succeeds at 

th(,.: tri.:.l. 

On the other hand, the defendant contends that if it 

succocds at tho trial and it had been restrained by the grant 

of the intcrlocutCJry i.nju;1cticn, d<:.magcs woul•"'< nn·:: be an 

adequate remedy because it wauld have suffered lcsscs in 

investment yields from tho sums paid to NCB, ~s well as from 

net being able to deal with tho stock units, ~n~ alternatively, 

'___./ 
tho control of CGL. Ccrt~i~ly, the control nf CGL fer the 

protection of its shareholders is hardly an evident necessity 

~nd the possible losses to the first defend~nt c0n be adequately 

cc,rnpcnsatcd in damages. 

The balance of c~nvonicnce arises under the Rgover:ning 

principles 'i of Lvrd Dipl·.~•ck in Americ:1n Cyam'\mid Cc. vs. Ethicc.n 
~--------~~---·· _,_ -------------·· 

L trL [ 19 7 5 ] A • C • 3 9 6 • If the injunction is refused and the 

pln~ntiff succeeds dt tho trial 7 the security in question, tho 

shar:r~s in CGL m:~y be un,:d:.f.::·"'.inElble to the ple>.int.i :Cf ~ resulting 

in C.<. less in participoting in a specific commcdit:y n• damages 

would net be an adequate remedy. 
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If the first dcfcn~~n~ is rcstra1~cd, mi~~ful cf the courts 

.::bsc:cv:=oi.:ic:>ns 
0 

c=,r;d of 1.:bc pL::ir:ti ff o s current iii''<r•CL-'<1 -:=.:bligations Q 

if th~ first defendant is ~cstrRincd end it succc~~s ~t the trialg 

it. 'I!J'. 1Ul5 be accqu~tcly C ~l.ip:;};S."~tccl in Oi"lffi3<JC::." o Th0rc arc serious 

qu:e:;s:t.i· :ns t--:-:· be tried. 

In my vimv the b2'1.l-':'JJ.CC :_ f c':;nvcnicncc f~v···urs the grant 

of the injunction. 

or ocr L:. 1uac1c in 

Oct:.c·bcr: 19 9 4 • 

t·:::l:tillS C:f the 
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