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No appearance by or en behalf of Office Towers Ltd.

ROSS J.
Lot me bugin py saying that this motion has

been extremely well argued on both sides and that I am
most, grateful to Mr. Leo Rhynie and Mr. Muirhead for the
detailed research they did in order to assist the court
with all the authorities to which they referred in the
course of their submissions,

This is a motion by the apnlicant Citibank N.A.
against the respondents Office Tocwers Limited and Adela
International Financing Company 5.A for an order that the
exparte order ¢i the Master In Chambers made upon the
application of Cffice Towers Limited on li?th Jafgag%ﬂﬁ?75
No. E 202 of 1974 in this honourable Court which said orxder
reads as follows: -

"That the time for registration in manner

recuired by section 93 of the said Act of:-
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1. An cquitable mortgage dated the 1lst day of July,1974,
and made between Office Towers Ltd and Adela International
Financing Company 3.f. of the property therein menticned
to secure the repayment of all the liabilities of Cffice
Towers Ltd to Adela International Financing CC. S.A,
whether incurred before or after the deposit of the
duplicate certificate of title therein mentioned to cover
an indcbtodncos of U.S $925,000.00 equivlent to J $839,437.50
to a rate of interest which exceeds by 34% the
arith metic mean of the London Inter Bank offer rate
guoted to Commercial banks as being the rate at which such
banks are able in accordance with their usual practice
to acquire dollars US currency in an amount to the
aggrcgate amount for the time being outstanding to Adela.,
Interest shall accrue from day to day and shall be computed
on a 360 day a year |
" be extended to 14 days from the day

of the order to be made hereon on the ground that the

omission to register such equitable mortgagc “as due to

inadvortence;
?

"pg spt aside or discharged on the grounds that:-

(1) Paragraph 7 of the affidavit of Joan Z=. Parris sworn
on the 11th day of December 1979 (sic) filed in
support of the application in the said suit No E 202 of

1974 which states: -

"There are no charges capable of registration
under section 93 of the said Act affecting the
property of the company except the equitable mortgage

herein before mentioned and described in favour of

ok



Acdela International Financing Co. 3.4." contains
a material misstatement of fact in reliance upon
which the said order was made.

(2) The applicant in the said Suit NC. E 202 of 1974
Office Towers Ltd failed to make full and fair
disclosure to the court of all relevant facts and
in particular the fact that

(a) the alleged charge in favour of Adela
International Financing Co, S.A. dated
1st July,1974 was in fact executed on *14th llay,1974
(b) the fact that therc was in existence a
27th February,l1973
mortgage dated L created by the
applicant in the said suit No, E 202 of
1974 in favour of Citibank N.&. formerly
First National City Bank as a result
whereof the learned Master node his
order under misapprchension of material
facts.

(3) The applicant's attorneys-at-law, as officers of

the court failed in their duty to examine with care

the material at their disposal and to ascertain

the true facts viz
(a) That First National City Bank was the
. Y
registered propritor of a mortgage dated

27th February,1973
(b) that tho mortgage in favour of Adela

International Financing Co S,A. was oxecuted

3
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14th May,1974 1st July,1974
on the . and not L the date appearing

thereon, o
before permitting the affidavits of Joan Z. Parris
- e 1 10th January 1975

sworn on ‘1lth Decenber,1974 and Lto be filed in the said causc
thereby misleading this honourable court in relation to facts
material to the said application.
Mr. Leco Rhynie in a very detailed submission argued the
case for the applicant and referred to relevant cases in
suprort of his submissions,
He made the following points: -
(1) that this court had jurisdiction to set asid: an order

nade exparte

(2) that on any exparte aprlication the utmost gocd faith

1

must be observed
the
(3) that it is/duty of the ap:licant on such an apslication

to make full and fair disclosure of all relevant facts
within his knowladge

(4) that the rationalc for the rule is obvious: the
applicant is the only person aprearing in the
proceedings as interested persons necd not be served;
the only ecvidence on which the court can 2¢8judicate

of

is evidence given on oath by or on behalf/the

applicant
(5) that failure to make sufficient or candid disclosure

may suffice to causc the order tc be,set aside

S

(6) that sec., 93 of the Cpmpanies Act which provides for
registration of the charYe in guestion

a ligquidator
states that the charg®is void against Land creditor

UF



(9)
(a)

of a company unless prescribed particulars are
registered in the manner prescribed within 21 deys
after the date of its creation and setgout the
particular charges to which the secticn apnlies,

that the rationalce for thic requirmment of rcegistration
is that it is designed to give notice to prosnective
creditors of the company that property of the

company is subrject to a charge to enable a prospectiva
srcditor to determine the degree to which he is
prepared to make a loan to a company with its
proverty as security.

that the Legislature regarded the rationale as being

S0 persuasive that it has unequivoeally declarced

that charges not r egistered in proper time would
be void against such creditors and that it 1is

relevant to ep.preciate that in January,1975 when

the

Towers applied for leave toxcgiste;[mortgage out of
time that mortgage was null and void against secured
creditors of the company, and so it wa&sof the utmost
importance to Towers and Adela to correct this omission
That sec. 99 of the Conpanics fct:

gives the court jurisdiction e oxtend time in

specific circumstances only

gives the court power to impose such terms and
conditions as secm to the court just and expedicnt

and it has ho .n the invariable practice of the

courts to inscrt in the order granting cextension

Z
D



that the order is to be without prejudice to any

rights acquired between the expiry of 21 days within
Whid

registration-sc: Buckley J.'s judgment in Re Joplin

Brewery Company Ltd (1902) 1 Ci,D.

(10) 1If an innocent judge, assuming bona fides of the
applicart places reliance on the affidavit to the
effect that there does not exist any rights of any
creditors, it is understandable that such a judge
would make the order without inserting the proviso=—
the abscnce of the proviso protecting the rights of
absent creditors is explicable only by reference to
the misstatement contained in para 7 of Miss Parris
affidavit which stated

"There arce no charges capable of registration under section

93 of the said Act affecting the rroperty of the comrany

except the cquitable mortgage herein before mentioned and

described in favour of ..dcla International Financing Company

S.haL"

(11) Miss nggs was aware of the mortgage of Citibank

in 1973 and of the fact that the mortgage permittae:’

the accrual of ‘dditicnal rights affecting the

-

rroperty; she is an attorncy and an officer of tho
court, she was an associate of the firm of Clintcn
Hart & Comrpany who werc 2cting not only for

Cffice Towers but also for Ndcla so she had full

knowlodge of all the relecvant facts; as such, in

")



those circumstances she had a duty to make full disclosure
that there existed a first mortgage, the Citibank mortgage
which permitted furthor advances to any ~goregate that to
her knowledge Citibank did make further advances by which
they acguired additional rights and that some of these
advances were made between the date of creation of the Adela
mortgage and date of application by Towers fof extension

of time to register the Adela mortgage*

(12) The: effect of the order of the court is to male valid,

ab initio the mortgage in respect of which aprlication was
made in relation to securced creditors and the liquidator
so it is deened in 12w never to have been void; if rendered
valid ob initio it gains priority cover rights of cother
secured creditors whose rights accrued subscguent
to date of creation of mortgage, unless the order contains a
proviso that the order is without projudice to the rights of

the
rmartics acgquired prior toz&ime when the mertgage shall be

actually registered,
and
32) Because further advances were made were undoubtedly rights

acquired against the property, then the orxrder oug... to have
becen made subject to the proviso-but the trial judge could
only makc such a provisco if he had facts before him which
indicnte the existence of creditors other than A-ela with

rights accruing against the property during the reriod

the Adela mortgage remained unregisztered, Not only did

.

he not have all the cvidence bofore him s wvas misled by

one of the statements he hnd before him; The only exrlanation

|



of the omiscion of the wroviso is because of para 7
of affidavit of Miss Farris which convayed the
impression that the »roperty was unencumbered,
The courts in coxercising thoir discretion under S,99
of the Companies Act to g rant cextension of time have
consistently regarded as paramount the interest of
absent creditors who have acquired rights during
time that the mortgage in r egard to which extension
is sought was void; an appligant who has knowledae of
the oxistence of such creditors and acquires rights
has a duty to preducc such cevience on an aprlication
under S. 99 especially ac such an ap-~lication is made
exparte; if such an applicant s made cxparte; if
such an applicant fails to do so, h:e has not observed
the uberrima fides requirement of those making
avplications and this failure to sc¢ disclose is
suficient grounds to sct aside an oxder made in
these circumstances; a fortiori wherc there is a
mistake made in such application that no such
creditors exist.
It is not sufficient to allege inadvertence and lead
evidence in regard to inadvertence in application
under 5.99)it is n:cessary and incumbent on an
ap~licant~ tc lead all the evidence relevant to the

exercis® - by the court of the power ccnferred by

Fara 7 of lMiss Parris affidavit is susceptible of no
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other mecaning other than that the land was uncncumboraod
by any charges vhich $.©3 requires to be registered.
The explanation given in Miss Paé%s subsequent.
affidavit smacks of an after-thought as she is thero
saying what she had intended to say in the o2arlier
afficdavit
(17) the fact that the mortgage was executed and delivered
on £}4ﬂnlbyiégg%t stated in the affidavit before
thd Master- that is the date of its creation. The
14th May,1974 1st July,1974
mortgage was crcated on L and dated 'L and
that affects prioritics.,
During the cdurse of these submissions Mr, Lceo
Rhynic referred to various authoritics incluciing
the following cases:- Boecker v Noel (1971) 1 W.L.R 803
The Ioren (1908 ».201

Lazard Bros and Co,v Midland Bank Ltd (1933) A.C.307

Bloonfield wv. Screnyi (1945) 2.A.E.R. 646

Ellinger v, Guiness ct al (1939) 4A.2.R; 16

Re Joplin Brewery Co. Ltd (1602 ) 3 ¢i By, 79

Re Ehrmann Bros Ltd (1906) 2CH D.6§7
Watson v. Duff rorgan ct al (1974) ] . 5.2.R 794
In rec Monolithic Building Co. (1915) 1 CA.D. 643
Halsbury's Laws (4th Edition) Vol., 7 »maragraph 87,

In his submissions Mr., Muirhead began by observing
that if Mr., Leo Rhynic's submissions werce corrcect the

Fituation could perhaps nroperly be met, not by the

e
~ S



=10~

discharge of the order as sought but by a mere variation

to include the usual proviso, as the ap~licant would suffer
no disadvantage and it would ensure that no disadvantage
accrues to Acela between 1975 and the present time
particularly having rcrard to the prevision in the F.N.C.B
mortgage empowering F.N.C.3 tc make further advances.,

He then read the provisions of secs.93-100 of the
Companics Act and the matcrial in support of the aprlication
in the form of the cxhibits to Mr. Virtue's affidavit.

he
Having gone through these exhibits A-N L-went on to
make the following submissions: -
(1) That the finding of the learned Master that the
failure to register was duc to inadvertence was not

is
challenged the applicant / saying that therc has not

becn sufficient disclosure and that therce has been a
lack of uberrima fides; this submission does not go
to the foundation on which this order is based,
(2) That the submission based on para 7 of the affidavit
of Miss Parris is no ground at all because the
rplicant would have had to go on to say that the F.N.C.D3
mortgage was at thé time of application by Office
Towers to registcer out of time the Adela mortgage
"capable of registration", i.e., a mcrtgage which
required registration 2n: was capable of registration]
the F.N.C.B mortgage at the time ¢id not require

registration; having been already registcored clearly

distinguishes it from ono capable of registration



(5)

(3)

-11-
not having been registered,
The statutory grounds for cextension of time
uncder S. 99, Companics Act are accidental failure
to register, inadvertence, or some  other
sufficient cause, or some ground which is not of
a nature to prejudice the position of creditcrs
or shareholders of the company or that on other
grounds it is just and equitable to grant relief}
each of these grounds is independent of the others
and in the aprlie,tion of Office Towers the crder
was sought and granted on one ground viz inadvertencea,
The learned trial judge having becon satisfied as
the law roguires in regard to inadvertencsa granted
lecave in accordance with the established principles
and practice that such orders are freely given
unless the delay was occasionced by fraudulent intent
or alternatively proceedings for winding up had
alrcady commenced.
Once the learned trial judge was satisficed that
a $tatutory ground as rovided for in s, 99
the
exists for granting of[prder for extcension of time
to register and there is no recason for denying
the application the Judge may impoce a limitation
on the order if the ¢fccamstances sC warranc.
In the circumstanczs, if therc were creditors
whose rights might be prejudiced by the late
registration, then the court in accordance with

the practice “hat has devoeloned would impose
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limitations in the form of the usual proviso.

(6)

(7)

(8)

- ~ There were no such
creditors- because at all material times F.N.C.B
mortgage had alreacy been registered and both in the
correspendence and in terms of the adela mortgage
FWN.C.B's mortgage was rcecognised as a first mortgage
with all the priorities which the law confers therceon;
accordingly at the time when Miss Paris afficdavits

the
were sworn and the ap:rlication heard[:F.N.C.B nortoage
having alrecady been r cgistered 1as no longer
capable of registraticn and there were no other
croditors with charges capable of registration.
Any advances made by F.N.C.B under that 1st mortgage
would come under its umbrella and would be protected
by the charge created by the 1lst mortgage and these
advances would not require registration as it is the
charge and not the advances which is capable of

registration

Looking at the complaints of the applicant he submittodl

that the allceged misstatements and or non

disclosure relate only to factors which may or may not
might

or mightir[bot havo affected the inclusion of the

proviso, but thesc complaints do not aff-ct the

grounds viz inadvertence, upon which the order

extending the time for registration was granted®

the
As to[bomplaint that the date of e xecution of the
14th May,1974 let July,1974
mor tgage was anc not L (the arrlicant
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relying on para 8 of statement of claim in support of that

allegation), the paragraph itself states that the instrument
1st July, 1974
was dated and tho effective datz as cvidenced by tho

mortgage instrument is

1st July,1974
L and this is the date cof its

effective creation., Further, the complaint as to the date

does not affect the ground of inadvertence uron which

the order for extension of time is granted., In addition, in

the circumstances of applications of this kind and in the

instant apolication for extension of time for the Adela

mortgage the difference in time between ]jiplﬂyﬁg74fﬁd

1lst July,1974

L'would in the nature of events constitute 2 de miminis

complaint,

(9) 1In regard to the comrlaint as to the absence of an affidavit

of solvency this is not a legal requirement, nor is it

a factor in the consideration of the application for

&

cxtension of time- nor is there any ecevidence that Office

Towers Limited was going into liquidation or that any

winding up proccedings were contemplated or instituted at

the time of the application.

(10) In regard to the complaint directed to para 7 of the

affidavit of Miss Farris that it contains a material

misstatement of fact in reliance on which tho said order

was granted, for reasons already adduced, that is not

a factor on hich reliance is placed in the granting

of the orcder (which was granted on the ground of

inadvertence) and further, that the contents of the

paragrsoh are truco,

i,2. that oxcernt for the odela
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(1
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mortgage, therc were no charges capable of

registration as the FL.N.C.,D mortgage had long
since been registerced, The inclusion of the
provisc would arisc 1if there was a creditor
with a charge capable of registration within 21
days and which charge would be affected adversely
by the late registration under the grant of leave
by the court to register the Adela mertgage out
of time but here there was no nossible prejudice
that could accrue to anyone,
As to the complaint of the aprlicant that there
was a failurc to disclosc the F.N.C.B mortgage
there was no necessity to disclose the existcnce
of the registered F.N.C.3B mortgage as the
registration itsclf had cnsured and accorded
F.N.C.B the prirrity and the protection which the
law® allows; this therefore could not be a material
fact for the consideration of the Master for
extension cof time
The attorneys for the applicant Office Towexrs actod
properly and never failed in their duty by way
of disclosure of material facts or otherwisc
to the court in support of tho application fer

oxtension of time tor egister the Adela lMortgoge.



(16)

~15.

The auvthorities cited indicated that an cxparte
order may be sct aside on grounds that the court
was misled as to some material facts relative to the
ground on which the jurisdiction was inWoked or the
discretion exercised, These cases are applications
for leave to serve out . the jurisdiction they are
very scrupulously examined and leave can only be ¢given
by a judge of the High Court in the special circumstanc
laid Jdown; this was clearly evi‘ent from the cases
examined as ihat it amounts to is making a foreidner
amecnable to the jurisdiction of the local court,
In the absencc of an attempt to deceive it would

not be right for the Judge to set aside the exparte

-

order, and in the present casc it had not bcen allococd

that there was any attenpt to deccive.

The ground on which the Judge granted leave for
registration of the mortgage out of time was
inadvertence and the complaints do not in any way
impinge on this issue,

Limitations must be appropriate to the circumstances
and Buckley J cxpresseed the opinion in the Joplin
casce that there was no newd for the proviso in casc
in. which the order could not prejudice the rights
of any creditor

In consicdlering this aprlication the court should

of time was nade hy Office Towers 2nd that there

e
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has becn no allegation of impropriety negligence gp
fault made against the innocent mortgagee, delal
further the setting aside of the order would have serious
consequences on Adela who would suffer irreparable
damage and perhaps very grave financial loss as it
would render Adela's mortgage woid under the
provisions of the Act gnd destroy its security. The
balance of convenience dictates the dismissing of the
application,

(17) The prejudice to Alela has been agiravated by inordinate
delay on the part of the applicant in aprlying to set
aside the ordcr; the affidavit in regard to Qdelay explains
the delay only after the opinion of Mr, V.C. Blake was
obtained, but says nothing in renard to “he period
from January,l1975 when the order was made to July,1978
when e sought and obtained Mr. Blake's opinion a2 period

of 3% y:ars.

(18) The gravemen of F.N.C.B's complaint is that there were
facts which viere cither misrepresented or not <discloscd,
and if these facts had been presented to the court, it
weould have resulted in the addition of the proviso to
the orcder for the extension of time made in January,1975
therce has been no allegation that the Judge improperly
excrcised his discretion and accordingly the court shcul.l
be mnst reluctant to interfere with theorder for
extension of time granted in exercise of thxt discretion:

and shoul< Aismiss the motion
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If the court is of the viow that the nroviso oucht
to have been included cither by way of oractice
or Zut of an abundance of caution nc prejudice
can accruc to F.N.C.3 becaunsce their priority is
??muuved up to date of registration of the
Adela mortgage in January,1975 and in view of the
hardship and injustice that wceuld be accasioned
to Adela by setting aside the registration, the
court should invoke its inhcerent jurisdiction
and dismiss the motion in toto, but add to the

order a supplemental order in terms of the usual

provisc,

In the course of his submiscions Mr, Muirhead
dealt with some of the awthoritics cited by Mr Lec
Rhynie, as well az the following authorities:-
Re Mendip Fresc Ltd (1901 T.L.ID 38
Re Kris Cruisers Litd (1948) 2 A.E.R 1105
Fennington on Company Law (2nd edition) 384
(or 3rxrd edition p. 411)
RE Scowby  ( ScowhY vScowbys) (1897) iC hD 741
Mr. Muirhead submitted that the scowby
case raefzrrzed to above was authority for saying
that the court had powar to make a cupplemental

b

or-er adding the usual proviso (as submitted by him)

to the orler malce by the loarned Master in January

1975,

In renly Mr. Leo 2hynie dealt with the
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points raised on behalf of the respondents and in particular
he subnittad that the court had no pover to make o supplemental
orcder as suggested or to make any variation cor amendment

to the order of the learnced master and he referred to the
following authoritices: -

Hals Laws (3rd ed.) Vol. 22 paras 1664-1671

Ford-Hunt v. Raghbir Singh (1973) 2 AER 700

freston Banking CC. V. William All Sup & Son (1895) 1 ch ﬁqlél
McCarthy v Agar (1933) 2 K.B. 417

Supremc Court Fractice (1976) C.20 r.1l1 at p.35C

Let us first consider para 7 of the afficdavit of
12th Decenber,1974
é,mhich has alrzady been set cut in full, Mr Leo

Rhynie submitted th>t this war a misstatement ds it was not
correct that there are no charges capable of registration
under scction 93 of the Companics Act affecting the property
of the company except the aqguitable mortgage in favour of
Adela, since the F.I1.C.B mortgage was then in existoence; on
the other hand Mr., Muirhead submitted that the F.N.C.3

mor tgage was not then a mortgage capable of registration as
it had alrcady beon registcered and strov: valiantly to
nersuade the court to his view.,

I somctimes wonder these days whoather Jamaicans

have joined Alice in Yenderland where words me2an what we ot
them to mean. If the F.N.C.2 mortgage is ~ mortgage
registrable under the provisions of sec.93 does its

registration undor that section render it unregistrable

uncder the saoction? TFut in this form it scems clear th at
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it ccould not accord with common sense tosuggest that once

the mortigage has been registered under Scec.23 it boconas
unregistrable thercunder, If instead of using the teorm
"registrable" we usc the term which Miss Parris used, i.o,
"capable of registration” the position is the same. Can it beo

said that a m .ortgage which is capable of rogistraticon under

Sec. 93 having been registered thereunder, immediately bocomas

=
O
=

by virtue of such registrat incapable of registration

thercunder?. I am more than a little surpriced that an

Attornay ~t 18W having m-de a statement that there are no

charges capable of registration under $.93 cculd attempt to

Jjustify this statement by saying that a charge registered undox
capable

this section is no longer a chargczéi’rcgistration under the

section Mr. Lco Rhynic was more than kind, I thought in the

restraint he shocw2d in  his couments on Miss Farris! affidavits

in conncction with this matter, I consider that the explanation

offered in her affidavit of 18/6/79 was a poor and unsuccessful
attempt to cxplain what I regard as a sericus and material
misstatement of fact in the affidavit before the lcearncd Master
who must obviously have been misled by this flat unqualified
statement which must have conveyed to the learned Master the
clcar impression that there were no incumbrances registrable
(i.e.,capable of registration) under s. 93 except the Adela

mortgage.

Even if by some stretch of the imagination it were
possible to accent the explanaticn cffered, it is clear Irom

the authcorities that fa. oxparte aptlications there should
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be full and candid disclosure and Miss Farris was under

a duty to scet out fully the facts relating to the F.N.C.3

mortgage for the information of the lonrned Master at the

time of the arplication by Cffice Towers, and she did not.
It scems to me that one of the issuces betwean

the applicant and resrondent in the action E 29 of 1975 is

the question of priorities betwmen the Adela mortgage and
14th May,1974
any avances made by the F.N.C.B betwecen the and

the date of registration in January,1975,

Fara 11 of the applicant's amcended defence and ¢/claim sttt

in part "alternatively the sccond defendant (the aprlicant
says that up to the ¢th Cctober,1974 it was induced by

the reproescntations of the plaintiff (the respondtnts)

their scrvants and or agents to belicve that the plaintiff's

said mortgage was intended to rank subsceguent to all
advances made by the 2nd defendant to the 1st Jefendant
an® paragrarh 5 of the reply te thedefence and counter-
claim statcs"¥ith reforence to paragraph 11 of the
defence the plaintiff says that it ncver represented by
itself its servant or agents that its security would
rank subsequent to all or any subsecqucnt advances nace
by the scecond defendont ceeereeasces!

I note too oxhibhit M (to afficavit of Mr. Virtuc
21 st Noyember,1974 .
: £ om qu7V1rtue of

Messrs Manton & Hart to Messrs Clinton Hart & Com:any

(for the attention of Miss Parris) in which refercence
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is made to a mecting and discussions as well as to the
question of prioritics of thoe mortgages.

filthough Mr, Muirhcead stated that the respondents

affirm that their mortgage is dated and effective by agroement
1st July,1974
as from L it is clear that this document had been eoxecut 2’

carlicr and the statement of claim in B 20 of 1675 gives the

14th Magh%$7

. 4 .
date of oxecution as L ne doubt one of the issues

was
in the action No., E 29 of 1975 is likely to be what /the date of

creation of the document, which date appears relevant under
the provisions of Sec., 93 so if advances were made by F.IL.C.G
14th May,1974
under its mortgage subsequent to L this question will
be rather important having regard to the fact that registration
under the grant of extensien of time by the Master renders the
Adela mcrtgage valid as from the chte of its creation and not
the

fromut é. date of its r:gistration,

Again there is no reference in Miss Farris!' affidavit®

14th May,1974

to the date of the L wthich according to the statement
of claim is the “ate of its excecution rr creation; it would
be more than a little surprising if Miss Farris failed to
appreciate the significance of this date (having regard to
the correspondence exhibited) and it was a little less than
frank to have omitted any rcefcrence to this date in her

affidavits.

Attorniqf are officers of the court and the court

sheuld be able to rely on and to act on the statement of

attorneys tc tie court- hcew much more so the affidavits

any

of attorneys | oon L armlication made ox parte jond faith

f
K
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must be observed; it is the duty of the aprlicant to
make full and fair disclosure to the court of all the

relevant facts within his/her knowledge,

It seems abundantly clear to me thnt in the
application by Office Towers to the Master for extension
of time to register the Adela mortgage there were not
only material misstatement but also that there was lacking
the full and candid disclosure to cnable the Master
properly to adjudicate on the aptlication and to exercisc
his discretion; the failure to put before the Master all
the relevant material facts was such that he was unable
to cxercise properly his discretion whether or not to
add the usual proviso which as Buckley J said in the
Joplin case ought to be added in every c ase, unless therc
is good ground nct to do so. .if the Master had been aware

i

of the F.M.C.B mertgage, that/ vas registered
and that it provided for continuing advances I have nct
the least doubt that the learned Master would have adled
the proviso; as it was he was misled by Miss Parris'
affidavits into believing, as is clear from the affidovits
that there was no registrable encumbrance on the propzrty
except the Adela mortonge and in those circumstances
omitted to add the proviso in his oxder.

On the authorities cited, I am satisficed and it

that I have an

appearced tc be comaon ground)@ﬁnhcrent juriscdiction
to scet aside an order macde ex=-partce, ~nd that applicants
have a duty to make full and fair disclosurc, 4Although
the casecs cited deal with ex~parte ap-lications to

scrve a writ out of jurisdiction the same princirles

in
apply to an applicmnt[ﬁther ex-parte arvlications

such as the ¢onc macde before a Master under section

09, Companics fict with which wc are now coneverned.
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The guestion now ariscs. Do I set aside orxde
of Master or do I dismiss the apulication or Do

I have nower to make a supplemental oxder as Mr,

Muirhead submits I have?

Mr, Leo Rhynie submitted that only the
€Eourt of Lipreal can vary or alter an ordler or
judgment- this statement being subjoect only to
certain limited cascs in which a court can vary
its own orcder, He distinguished the case of
Scowby by peinting out that the supplemental orler
made in that casc was macde only on the grcund
that facts not available when the criginal order
was made had subscquently bhecome available at
the time of the application for the supplemental
orcder, and the court hsld that in the changed
circumstances it could makae the supplcemental order,
general

He submitted further that the @ . rule is
that the court has no jurisdiction to vary an order
after that order is passed and entered, and this
present case does not fall within any of the

recognisced exceptions to the general rule.

With this submission I am inclined to agreco

I am satisficd that this case does not fall —within
any of the reocognised cxceptions to the gencral
rule that this court has no jurisdiction to vary
an order aftsr it has been rassed 2PC entcred or
to make a supplemental orcder and accordingly,
I have no power to make a supplemental corder or
to vary or amend the corder made by the Master,

This being so, what coursc cdo I adopt?

Mr, Muirhead submitted that thce balance of

convenience favours the respondent, acdela, the
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innocent ¢ portoaca@~agoinst whom there was no allecation of

impropricty, neglisrenc: or fault, and ti:at the proner
course would he to dismiss the ap lication; he further
submitted that there had been inordinatce delay in bringing
(N‘l this application to the court an? that the reasonsfor deley
werc not satisfactory.

In considering this last submission I bear in mind
that it was open to Adela to have taken steps to register
the charge under S. 93 of the Companics Act within the
prescribed period, but that, like the compnany Office Towers
Limited, Adela failed to act to effect the registration of

the comrany so it would seem that there was some neglect

<m/ on the part of Adela as well in regard to the registration
of the mortgage.
When wce turn to the question of the delay on the

zart of the applicant in bringing the present apclication;

I think I ought tc tear in mind that the application
before the lcearned Master woes an ocx=parte aprlication, the
applicant was not a party to this application and one
. forms the impression that somce time may well have elapsed
C
bifore the applicant become awarce of or considerced it
necessary to dig up the details of what transpired at
the hearing of the cx~-parte application before the
carned Master. It seems to me that in the circumstances

of this case it cannot properly be said that there was

'.-l .
(\
I8

inordinate delay in making this application to set
the order,

Taking into account 211 the variods submissiocns madce
on both sides and the authorities to which I have bean
refcrred, it sceems to me that having been satisfied that
not only was there not full disclosure to the Master but
also that he was misled by para 7 of the Miss Parris
affidavit to which reference hnas boon made and would if

all the relevant facts hod heon ut before him have made an
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order limited by the usual proviso, This is a probpar
case in which te excrcisc my discretion and set aside
the order of 13/1/75 nade by the lonrned Master and it

is ordered thot the metion bhe granted in the terms set

out in the notice of motion filed h.orein.

Costs to be taxed or agreed- to he zaid to the

applicants by the 2nd respondent, {idela,

Leave to argpeal is granted.



