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JAMAICA

IN THE COURT.OF APPEAL

SUPKEME COURT CIVIL APPELL BO: 75/89

BEFORE: THE HOW¥N. MR. JUSTICE ROWE ~ PRESIDERT
THE HOH. MR. JUSTICE FORTE, J.A.
TEE HON. MK. JUSTICE GORDOR, J.4. (AG.)

BETWEEN | CLLUXEWDOR PRIxISH COUNCIL
AND STANLEY EWAN APPELLANTS
AND JUNIE GOULDBOURHE KESPCHDENT

{(iidministratrix of Estate
Earnold Gouldbourne

Dr. Lloyd Barnett & Patrick Brooks for Appellants

John Vassell for kespondent

24th, 25th July & 29th October, 1990

GORDON, J.4. {&G.)

in this appeal the appellants sought the reducilion
of damages awardec bykclarke J.. to the respondanit under the
Fatal Accidents fict and the Law keform {Kiscellanecus Provisions)
act. Thé incident out-of which tiie action arose occurred on
l¢éth Octobex l93$ when the deéeased Farneld Gouldbcourne died the
result of an acc:idenc beutween ;he car he was driving and a
vehicle owned by the {larendon Pavish Council and driven by
Stanley uwan. “The facts were not in dispute.

Barnold Gouldbourne was acv the time of his death a
Minister of Reliéion and was incharge of the Worxth Street United
Church of Jamaica énd GranC Cayman,; Kingston, he was aiso a
teacher onrthe éfaff of the st. Jago High Schocl. Apart from

his emcluments as « pastor he occupied with his wife a rent free



.

four bedroom manse at 5 Hopefield avenue Kingston 5. Utilities;
light, water, telephone were paid by the Church.

Reverend Couldbourne was a graduate of Mico College
and the University of the West Indies. He had confirmed plans
to go abroad and read fér his Mascers in Theclogy. Iilthough
this would not have affected his remuneration as a Pastor it
would have equipped nhin more adeguately to fill the post as
Moderator of the Circuit in due course..

Evidence was given by nevergna bgnuel Smellie,
General Secretary of vhe Church, that-the deccased's emolaments fox
1952 and 1993 would be $3,112.00 annually, for 19&e $11,815.C0
increasing to $25,571.00 in 158%. HHe was suh;ect to transfer°
There was also evicence of the amounts he woula have lecelved
cver a similar peiiod from his teaching zotivities.

“he deceased dled ageu 33 years intestate, without
issue, leaving hie widow and tather as aepandants. He was in
good health. The learned trial judge applied a multipliexr of
fifteen {15) years.

In assessing the pre-trial damages under the Fatal
ccidents act the trial jucge used the data supplied re the
emoluments from the Church and the cchool, the market rent value
of the manse and the assessed valug of the wtilities. In s0
doing the amount assessed and awarded was $370,304.00 to whiéh
was addec¢ Ffuneral expenses of $2,766.00 giving & totél of
$373,570.06. in assessing the post-trial damages he used the.
multiplicand of $84,100.00 pased on the dependency for the yeér
1964, and assessed the damages at $7OG;833.GDrtnus, making the
total damages assessed under this act at $1,G7é,4@3; it was
agreec that the deceased spent 37% of his net salary ffom ﬁhe
Church and from ceaching on himself, the mulﬁipiieand useé
therefore was u3% of this net total salary to which was added

the value of the manse and utilities.
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1n assessing camages under the Law Reform

{Miscellaneous Provisions) ict the

court's decision in Jamaica Public

trial judge considered this

Service Co Ltd vs.

tlsada Morgan et al C.CT.C.k. 12/8

i

awarded'$5}600;00'for loss of expectation
for lost years earnings. He assessed the
at $139,323.00 which sum should go to the
che widow

of the intestate ana the anount

He concluded h:is assessment by sayings

"in sumeary the awards are

delivered 5th May,

1946, He
of life and $6%1,¢15.00
value of the reversicn

estate of the fatner

should get at $£57,252.

as follows:

Dr. Darnctt condensed the L5 grounuas of appeal filed

{a} Under the Fatal mccidents ot
the sum ©f 21,074.403 Minus
5857,292 = $517,1il

(b} Under the Law keform {Miscellaneous

Provisions) iHCt

(i) Loss of expeccation of
life 35,0u0.0C
{ii) Damages in respect of
the deceased's loss ol
carnings in the lost S
years 691,015.04
TOLRL $556,615.00

0F the Law heform act award tche amount to
gc to the widow is $55%7,292 and the amount
to go tc the estate of the deceased’'s '
fathier's (sic) is $139,323 ($8596,615 minus
3557,292).

v awacd intecest on the pre-trial lost
years carnings of $7235,383 at 3% from i&th
Uctober, 1982 to the dth July. 1986%.° The
Plaintiff is to Lave her costs whtich are
to be taxeG if not agreed.” SR

into three,; viz:
() The learned tiial judge was wrong
in the figure selected as multiplier.
{ii) He was wrong in not scaling down the
amcunt he selecled as net income re
fringe benefiis.
(iii) Loss of expectatior of life fixed at

$5,000.0¢ does not accord with
figure normally iixed.
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Dr. Sarnett contended that the multiplier of 13 years
was toc high and did not accord with decided cases from this

Court of which Stone v. Dyer C.a. 7/88 delivered 9ih July 1990

was the latest. in that case previous cases were.reviewed and
the judges were unanimous that a multiplier of 15 years in a

case where the deceased was. 35 years old was too high.gnd it

was reduced to 1l years. . On the muliiplicuand he contended that
no account. was taken cf contingencies and uncertaintigsland

there was no taxing down. He submitted further that the benefits
the intestate enjoyed at the time of his deach were attached

to his office ws pastor of the Rorth Streei Church and were
approved by the committee of that Cﬁurch; that there was no
evidence he would have rece;veﬁ_similar benefits in future
postings hence there was no jusﬁificatioﬂ-for the 100% projection
of that benefit into the-future and that there were also
uncertainties attached to the benefail he re¢eived from teaching
and these were ignoreé_in theﬂéglculations.

On the loss of expectation of life Dr. Barnett said
that while he was not contending that $5,000.00 was unreasonable,
the established pattern is $3;GGG,OG.

- Mr. Vassell contended thaﬁ the learned trial judge
applied‘the'co;re;t-princlples znd arrived at a just assessment
which shoﬁld.ﬁe-allﬁwedLio stand. There wgs no basis, he
submitted.for Df. barnett's submission that the awaxc should be
reduced by 50%. LIf ther2 was merit in those:submissions a
reduction of 1¢% was all that was indicated. The multiplier
of 15 years he submitted was not so high that the court should
interfere. |

The firstjquestion-that falls to be determined is
the multiplier thav siould be applied in this cases We cannoc
ignore decisions'of this couﬁi dn tﬁiﬂ.sgbﬁeCi‘ There are

three cases that have 1o be ceunsidered.
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in Samuel farrett v, Clinton Thomas
& V.W. Lee & Sons 5.C.C.i. L14/BU
{unreported) the judgment of the -
court was delivered on tth October,
1981. Eere an injured driver aged
35 @t the date of trial had an
award of a multiplier of 15 years
reduced by this court tc one of 11
years. o

“In Cacil Wong v, Winston Willians
C.C.Clh. B3/61 (unreporied; celivered
“on itdth CGeiober, 1982 this. court
approved a nultiplier of 10U years

for damages for loss of earnings for a
truck driver aged 37 years at the
“time of trial. . '

in Jamaica Public- Service Co Ltd v.
flsada Mo.gan {(supra; the Court oI
Appeal approved a multiplier of

14 years as appropriate for a man who
died at age % in excellent health.

The pattern that emerges from an examination of these
cases is that the multiplier is age-related and that if a
multiplier of fourteen (14} years is appropriate for a man aged
25 years a muliiplier of L5 is inappropriace for a man aged 32

years.

in Dyer vs. Stone {supra) this Couit considered the

cases abovementioned and concluded that con the basis of establisheu
authority where the deceased was of the age of 35 years the
muliiplier should be eleven (11} vears. In this case the deceased
was 33 years at the time of his death, he had enjoyed good health
and had no physicel complaints. The leavned trial judge applied

a muliipliecs of i5 years. We considered this is in excess of

the permissible limits and accordingly reduced the figure to one
of twelve {(iZ) yecars.

"ne deceasced had been a Minister of Keligion and had
in addition, zaught in the St., Jago High Schocl, earning
substantial sums, which were credited to the dependency. He was
subject to transfer in his vocatiun as a Minister of Religion
and on ithe evidence of weverend Samuel Smellie this transfer

could place him anywhere in Jamaica. Conceivably, a transfer



could place him where,his services as.a teacher.wexe not
requirea cir where the scnool hat regul“ed hlS serv1ces was
so far removed from h1¢ Jase that it woula not be eccnonlcally
feasible fur him to accept appo¢ntmunL or the expenses attendant
on his acceptance of the pOSt e. g. ervell*ngy woula substantially
affect his earnings; We found thut theve_was virtue in
Dr. Barnett's submié ;ion that the deceased cula be pochd where
the fringe benefits at tached to the pObt m;ght not be as ample
as those provided for the North Street PdSLO’a 1n~such an
event his earning ab bility would be.affected resuluing in a
reduction of his contiibution to the uomcs tic COnségﬁium and
thus the dependency. _Tha learned-tkial judge ih arriving at the
multiplicaid did not give consideration o or make allowances
for the uncerizinties as-indicated above. We considered that
the justice of the case required a reduction of 15% in the
multiplicand determined for the f£ringe benefits of urilities
and rental and the centribution from his salary from teachinyg.
“The award for loss cof expectaticn of life was
abnormal it is therefore reduced to $3,000.0¢ for conformity.
The result therefore is that the appeal is allowed
and the damages awarded in the court below reduced as followss

{a! Under the Fatal /iccidents iict, sum
of 571¢,730. minus 5374,035 = 3342,05%5 .00

(b} Under the Law Reform {Miscellaneous
Provisions Acu)

{1) Luss of expectation of iife $3,000.00
{11) Damages in respect of deceased’s

loss of earnings in“*the lost

Years _ $464,544.00

total - $4¢7,544.06
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Cf the Law Reform act, award, the amount to go to

the widow is $574,035.00 and the amoun: to go to the estate of

the deceased’'s father is $%0,309.00 ($464,544.00)

(=)

interest on the pre-trial earnings of

go ]

3% from lith October, 1582 to dih July, 1589.

[4

sappellant to have his costs of appeal

taxed.

- $374,035.00).

$209,3680.00 at

agreed or



