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IN THE CLURT CF APTEAL '
L _ , o
R.M. Civil A=peal No. 107/70. - S 4 - - :
s S L o S
o> ... -+ ' BFORE: The Hon. Mr. Justice Luckhoo - presiding
(\ S A ~ The Hon. Mr. Justice Edun ) ;
h e ‘The Hon. Mr. Justice Hercules (Ag ) : .
i . . . - .
l N S .y » ' . . ,
e L ' ' B A !
i ' © . DERVAL CLARKE ) | ST T e T
| RS PARFUMS JA, LTD.) v, = WINSTON BROWN o
Hr. Nanrlce Tenn for second-naned defendant/anpellant |
Mr, H. Bdwards, Q.C. for plaintiff/respondient, &
. 15th January, 1971, ‘ ' =
‘ . . - - ) N . . - . E
/"‘ ~, }{ERCULES’ J.A.. (-Ag' ) .
~<:"- ., This is an appeal from the judgment of the learned Resident
Magistrate for the parish of St. Cathexine delivered on the 27th of = - ¢
A . ) ‘ ’ : . . Lo |
October, 1970, _The plaintiff/respondent had clamﬁcd aqg ainst the first :
. ‘and sec:nd-named defendants to recover the sum of seven hrndred and .
.seventy-six dellars and thirty cents ($776{30) danages foxr negligence,
_for that on oxr abcout the 24th day of Febrnary, 1970, the first-naned
defendant whilst acting as scrvant oxr agent of the second-naned N

‘K\“ defendant/aprellant drove moior vehicle leitered and —mwbered AE 560 owned
by the second-named defendant/appellant negligently and or carelessly

aleng Srunsuick Av -nue in the parish of 5t. Catherine and that vehicle
collided with'notor vehicle AF 220 which was owned and driven by the L
. : , _ 5

plaintiff/respondent. £

[ RS —

The second-naned defendant/appellant counter-clained to recover.

five hundred and twenty-two dellars and sixty-six cents ($522.65

‘also for negligence, alleging that the plaint 1Ef/;es:onoent's vehicle ran

‘:lnto and collided with the sec*nd-na;ed cefencad t/appellant's vehicle
the%eby causing danage, The learned ResLdeqt Magistrate entexed judg-
ﬁeht for tie plaintiff/respondeﬁt in the sum 6: six hu eureﬂ ane fifty
dollers (5650) aga nst both defend ants with. cosﬁe'fifty—one dollars and
sinty benﬁs;($51.60),.enﬁ"he also d1°.issed the counter-clain, I+ is
to be noted, thut at the trial, the second;named defendant/appcllant
did not attend,‘buf the first-n Aed oefcndaﬁi appeared in person. ;Naw,—~w

at this aupeal, <he second-naned defendant/anpe llant is represented

B i/ and not -
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and not the first-nanmed cefendant , - . I

~award judgment against the second-naned defendant/appellant as

‘gave evidence that he was the driver of the vehicle and that the

The facts o thz case have not been touched in the argunent

of learned coursel for the second-naned defendant/appellant, but .

. what was submitted was that the learned Resident Magistrate could not

.

there was no evidence on which he could properly cone to the con-

.clusion that the first-naved defendant was the servant or agent of

the.second-naned defendant/appellant. But the first-named defendant’

.

said vehicle was owned by tle second-named defendant/appellant,

- Learned counsel submitted that that evidence was inadnissible.

That submission is not acceptable, - It seems that the evidence
which came from the first-named defendant was clearly admissible.

Learned counsel also submitted that although there was a

~counter-claim by the second-named defendant/appellant, the counter-
© clain is not factual, it is merely suggestive and cannot be held

" against the second-named defendant/appellant. I find that the

‘counter~-claim forms part of the reccrd of the procegedings in the

~ case, and the learned Resident Magistrate could properly take

notice of this.

It was held in the case of Brown v, Stamp and Cthzrs that:

"Jhere there was no evidence as to the relationship between the owner

and the driver at the material time there was prinma facie presunmp-

“tior that the driver was the servant or agent of the ommer,m This

case is reported at (1968) 13 W.I.R. 146, following the well knoum

case of Bernard v. Sully (1931) 47 Times Law Reports, 557.  This

- principle was again adverted to in the case of Rambarran v.

Gurrucharran, (1970) 1. A:E.R., 749. At page 751, in the Jjudgnent

of Lord Donovan, paragraph h, it 'is stated:- "Where no more is knowm

~of the facts, therefore, than that at the time of anm accident the

car was owned but not driven by A it can be said that A's ownership

" affords some evidence that it was being driven by his servant or . :

agent ..."
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I find that on the evidence before him, on the state of !
: .. ‘ ; ‘ : ‘ &
. . . X e 4= . ' [
- the record, and in the light of the authorities referred to above, i
T s . \d - - . - - . !
<;‘\': the 'learned Resident Ifagistrate had ample material upon which to ;E
. ; , - .

i cﬁé to_the~bohqluéion that the firétfnamed defendant was the

‘;'QﬁéerVant ér'agent of theisecondenamed défendanf/appellant.

; R This was the only poiﬁt'taised‘by Jearned counsel for the R _"J
: sgcoﬁd;named«defendanf—dp?ellant, and T s=2¢ no reasoﬁ to diéturb |
‘::fhe findings of -the 1earped Resident Maéistrafe. '4Iuwou1d |

therefore dismiss the appeal with costs thirty dollars ($30.00)

.

N  %: ; to plaintiff/respondent. : C A o . | | .
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