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Q‘REY, PQ (I“Go,

This was an appeal against an assessment of damages by
Langrin J, in the Supreme Court on 9ch May 1990 whereby he
awarded the infant plaintiff $30.000.00 as general damages and
further, against his refusal Lo allow an awendment to the
statement of claim 1n ordeir to include the psychiatric conse-
quences of the injury suffered by the plaintiff,

The statement of claim particularized the injuries

suffered as followus:

i. J{brasions to the right side of
the face and lips.

2. Haematoma to the right side of
the forehead.

3. Multiple abrasions to both hands
and feet.

4, .brasions to right eyelids.
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"5. Right subconjunctival haemor:ihage.

¢. Gcar measuring four (4) by three
(3) centimetres anterior to the
hair line,

7. Damages to the optic nerves."
it some time before the date of assessment, the plaintiff's
attorney-at~-law furnished the defendant's legal representatives

with copies of medical reports by Dr. kandolph Cheeks Consultant

lieurosurgeon and Dr. .ggrey B. irons who i1s a consultant psychiatrist.

The latter's reports were in the following terms:

"

December 4, 1940

TO WHOM iT MiY COUCERU
re: Ketisha Clarke, age: 10 years

This serves to certify that Ketaisha Claike
was examined by me on the 7th December,;
19G8, for complaints related to a motor
vehicle accidenc on 13cth January, 1586.
She complains of poor memory and feelings
of nervousness. Her parenis and teacher
reported that she is fearful and anxious,
very agitated and is not performing as
well in school as she used to, prior to
the accident.

On examination 1 found her to be suffer-
ing from mild motor incordinarion
manifested by difficulty in the drawing
and writing tests.

She suffers from slight swelling of the
face below the eyes, but shows no
evidence of paralysis or gross movement
disorder. She also has poor short-term
and long-term memory, but is otherwise
grossly normal.

There are howaver, unresolving areas fcr
which . have requosted the following:

(1) that she return to
Dr. ManGua Chin for
further eye testings;

(2) that a report be written
by her teacher, and

(3) I have ordered a EEG to be
done at the University
Hospital as soon as possible
to determine any disorder
in brain activity that might
precipitate any further 111-
ness.
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"Based on my preliminary findings I
estimated that she has sustained a
20% deficit in her overall cognitive
functions. However, i expect this
deficit to improve over the next
five years or so."

May 3lst, 1939.

TO VHOM 1T MiY COHNCERH
RE: Ketesha Clarke

This serves to certify that 1 have
completed my assessment of

Ketesha Clarlie based on a series
of mental status examinations and
a review of findings of her other
doctors. She does indeed suffer
from a post traumatic depression
which has improved markedly over
time. iler disability in this area
would be estimated at approximately
15%. Hore importantly however,
she alsc shows evidence of a pout
traumatic learning problemn.

Her ability to acyuire new
information since the accident has
been impaired by approximately
25%. 1t is my reasonable opinion
that her overall psychiatric dis-
ability is somewhere in the region
of 20%.

it 1s very difficult to offer a ~
concrete prognosis, but similar
cases have shown marginal improve-
ment depending on the degrec of
interest and rehabilitation. She
is very keen and I expect her not
to become worse over time,"

The defendants paid into court an amount of $35,000,00 a
fact which, of course, would not be communicated to the i¢rial
judge,

it the hearing,; Dr. Irons gave evidence on behalf of the
plaintiff without objection, and was cioss-examined, During the
final addresses, Mr. Gcott ¢.C. applied for an amendment to bring
the statement of claim in line with the evidence. This was refused.

in his reasons, which were helpfully recorded at the end of his

notes of evidence the judge, notes as follows:
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"i refused an application to amend
the particulars of injuries to
include brain injury at ithe state
of proceedings when addresscs were
taking place. 1 placed great
reliance on the findings of the
Consultant Neuro Surgecon who had
seen the plaintiff on the day of

accident.”

We are at a loss to understand the reasons which persuacded
the judge to that decision, especially as he had allowed evidence
to be adduced,; which in the state of the pleadings, would be
inaamissible as irrelevant. The reason expressed is plainly with-
out foundation. Section 259 Civil Procedure Code ordains:

"259. The Court or a Judge may, at
any stage of the proceedings;
allow either party to alter
or amend his indorsement or
pleadings in such manner,
and on such terms as may be
just, and all such amendments
shall be made as may be
necessary for the purpose of
determining the real guestions

in controversy between the
parties."

We would have thought that having allowed in this additional
evidence, which related to findings of a psychiatrist who had
examined the injured plaintiff nearer the date of hearing, the
judge would have gone on to consider i%s effect on the damages he
was called upon to assess. Support for this approach can be had

from a decision of the English Court of appeal in Domsalla and

hnother v. Barr (Trading as i.B. Construction) and Others {1949

3 11 E.R, at 437. in that case, as in the instant case, evidence
was led as to facts not pleaded, without objection.
Edmund Davies L.J. (as he then was) at page 493 =said thus:

"By adverting to the plaintiff's intention
Lo set up in business on his own account,
there was being introduced into the case
an entirely new element which had received
no adumbration at all in the statement of
claim. For that reason, in my Jjudgment;
the plaintiff was going outside his plead-
ing, and objection might properly have
bean taken to the leading of such evidencc.
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"The objection, however, was not made,
and accordingly it is not right, in
my judgment, for this court to say
now it will neot have regard to such
evidence as was called in support of
this new, unpleaded matter; but that
in no way relieves the court from the
duty of carefully assessing such
evidence as was adduced in support of
this entirely novel allegation."

Widgery L.J. at page 495 to the like effect said:

"I1f in this case the plaintiff desired
to make one of the planks of his

claim the proposition that he had
hoped to maiie moncy as the owner of

a steel-erecting business, it was
vital, in my judgment, that that
natter shouvld have appeared in the
pleading, so that the defendants

could be apprised that this important
factor would appear at the trial.

That was not done. liad there been
objection to the evidence relating

to the plaintiff‘s future prospects

it might well have been that that
objection should have been sustained.
I agree with Edmund Davies L.J. that
in the circumstances of this case, and
having regard to the fact that there
was no objection; it 1is right for us
to consider such evidence as there was.

We think this is persuasive authority which we should adopt.

Mr. Gosdon Robinson however contended that this Court was
noc entitled to interfere, if the judge had indeed considered the
further evidence and concluded thal it could not influence the
award of damages.

1t seems to us that the statement in the note of his
reasons for judgment - "I placed great reliance on the findings
of the Consultantl Neurosurgeon who had seen the plaintiff on che
day of accident" causes us some disquiet. We are not entircely
satisfied that this evidence was put into the scales and weighed.
if it were, then the learned judge misapprehended its significance.
This Court is entitled in those circumstances to interfere with
findings of fact. It is our clear duty carefully to assess that

evidence ourselves having regard to what occurred at the hearing.
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We cannot accept the airguments of Mr. Gordon Robinson
that the evidence of Dr. Irons was inconsistent with the evidence
of Dr. Cheeks who had examined the plaintiff shortly after
admission on the day of the accident. So far as relevant, he
found the injuries stated in the particulars of claim. He stated

in his report as well:

“I saw her for follow up on 3rd
February 1988 and found her to be
neurologically well and free from
symptoms, 1 detected no sign of
mental status change, no evidence
of personality change or loss of
intellect and nothing to suggest
that brain damage had occured. Ghe
does have a scar measuring four by
three centimetres which is
anterior to the hair line and con-
stiilutes a cosmetic defect."

When the plaintiff was taken to Dr. irons, it was i
relation to the accident in which she had suffered physical injuries.
This is made quite clear in both his reports. i.ccordingly there is
no foundation for the argument that the plaintiff could have
received some further injury subsequent to her examination by
Dr. Cheeks. That suggestion was never put to Dr. irons in any
shape or form. lor can we agree that Dr. 1rons' evidence is in-
consistent witih Dr. Cheeks' report because the former had said
in evidence at page 11 "1 found signs of brain damagerand the lalter
had stated at page 15:

"... I detected no sign of mental
status change, no evidence of
personality change or loss of
intellect and nothing Lo suggest
that brain damage had occured.”

It seems to us that Dr. Cheeks could only be understood as
saying that at time of his examination he saw no signs from which
he could conclude that there had been brain damage. Wecessarily
and obviously, "mental status change, personality change, or loss

of intellect" are all indicia of brain damage but they are not

exhaustive of relevant or appropriate indicia. When Dr. irons
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gave evidence - he stated not just that he found brain damage -
but that "I found a deficit in terms of memory - which is an
indication of post-traumatic injury."
We understood from Dr. irons'reports that there was some
defect of her pychological functions (20%) which would not
worsen and within 3-5 years would improve to the extent of 5% -
10% of normal. We consider, in the light of that evaluation, an
additional figure of $30,000.00 as reasonable in the circumstances.
For these reasons, we waried the awaxrd in the Court below
to that exient. We made no order as to the costs of appeal
because we were of opinion that counsel for the appellant ought to
have applied for the amendment at a time much earlier than he had,
in fact, applied. WUWe however affirmed the order in the Court below

as to costs.



