iN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO: 96,/8%

COR: THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. #R. JUSTICE GORDON, J.A.
BETWEEN HATHAN CLARKE DEFENDANT/APPELLANT
AND GERHEL HANCEL PLAINTIFF/RESPONDENT

Patrick Foster for Appellant

B.E. Frankson for Respondent

i2th October & 18th December, 1992

GORDOH, J.A.

in this appeal the appellant challenged the award for

general damages mads by Pitter J., on the 14th of November, 15&65
a8 bzing "inordinately high and excessive so as o justify a dis-
turbance by the Court of Appeal.® This, the appellant submitted,

"the court has jurisdiction to do by virtue of the principle stated

in Flint v. Lovell [ 1935 1 X.B. 354 at 300 and S.C.C.A. 45/85

Jamaica Public Service Co Ltd v. Winston Barr,® {enreported). The

o

the appellant was not challenged.

The plainuiff's injuries are stated in the particulars of

claim thus:

‘1) Head Injury with loss of Consciousness,
(2} 2 om Laceration to Dorsum Rignt Forearm.

,-n.
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~—

c¢m Laceration te Posterior Aspect of

{(4¢) Fracture of Righz Fepur.

{5} 10% Permanent Disability of Left Lower Limb,

lozrned trizl judge's detzrminaticn of fhe issue cf liability against



Iwo medical rsports were tendsred, Ly consen:, by tihe plaintiff to
support the claims he made. Injuries 1-4 supra were lifted from

en Buchignani, consultant/surgson at Spanish

foa

the report of Dr. E1
Town Hospital, dated iSth May, 19%8. Injury 45 is taken from the
report of Dr. Paul ilrighc, Orthopasdic Registrar at the Universitcy
Hospital.

ine piaintiff’s evidence re thz injuries reads in part:

"3 was hit out -~ not in my ssnses. ...

i remainzd in hOSHL al ch ninz {9)
months and one week ... I felt pains

in right leg and right hand and head.
Lven now I feeling paias in right

leg. ... I not walking in the same way
before accident. I now walk and drop.™

il Cross-gxamination he asserted that he was hespital:ized to Cctobar

nis stay in hospital. He

Qx

i9¢%, then he admitred he had overshain

agr=ad that Dr. Wright's x T2port was correct he had been hospitalized

Ca the avidence adduced, the =rial Jjudge awarded 322,100 in

special damagesand $1065,000 in Geoneral Damages with interest at 3%.
We were not assistad by a writien judgmeni or notes of an oral
judgment, if any, givan Ly the lsarped <rial judge. The notas of
evidence show that cn behalf of the defondant it was suvbmizred that
the award should bse in tha rang= of 545,600 -~ $50,000. Thesa
submissions were supporiad by reference to cases in “Recent Perscnal
Injury Awards made in the Supreme Court of Jamaica® (Khan's Reporc}).
The court’'s atzontion was also direchac w0 the medical reporis.

Cn behalf of the plaintiff, Mr. Frankson GoRs not appear
°n record to have cited any cass in suppcrt of his submission for
an avard of $130,0006 ~ B120,000 for pain and suffering. He
menticned the 10% permanenc disability given in the medical report
admicted in evidence,

in the abseace of any ascistance from a judgment as a guide
to the method by which demagss wevse assessad we are cbliged to

examine the evidence te detarmine whether the award made was just.,

[
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The submissicns made by ccunssl in :the c below and
Lercre us were predicated on ths basis thart the respondent has
i a 10% perymanent partial disability as claimed in item
of the parciculars of injuries (supra). The respondent's
2vidence that he now walks and drops is supportive of his claim
for chis disability.
it 1s necessary now to consider the medical raporr of
Dr. Paul ¥Wright befors proceeding %o an =2xaminzation of +he
assessment wade by the learned trial judge. I will give this
report in full:
" 25th May, 1586
PO WHOM LT MAY COWCERR
MEDLChL REPCORT Cii GERUEL HANZEL - AGED
45 YE&ARS
This patient was sesn in the Jub-Pauisn
clinic of the Crihopaedic Ssrvice of the
Universicy Hospital of the West Indiss,
on the Sth Fabruary, 298¢, &A% that Lime
nﬂ complalvea, thal on the 30th January,
1%8¢ he was inveolved in 2 motor vehicle
accident. He did nct losce conscicousness,
put sufferad injury oo his right albow
and right lowsy liwb. He was raken o
the Spanish Town Hospital whers he was
sacn, and admitted, and his right lower
limk placed on skin traction. He was
w@n transieryad to this Hospital on
¢rh February.
Examination ravealed 3 man in distress.
He had:
{a) Infescitad lacs “ations X Z wo hisz
right slbow, % i
of movement of
{2} Swellen, deforms
f‘._.g..i.

=
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fracture

comminu
of the mid-shaft of the right femur.

E-rays revealed

His wounds were clzaned and dressed

and he was admitted To our
Crihopa=zdic ward, whsre he was placed

te
—_

cn 1% lbs. of tract



"On the Z0in Februvary, 13566, he was
takan te the Maln Cperatving thesurs
wiiers undsry a gengral apasesthaetric,
he had open reducticon, and intiermnal
ixaﬁlen of the fracturs shaft of

ot Fh

ur. H1Z posT-operative

Course was unsventful and on the

Zoeth February, 1%é¢, he was dig-

charged from hObplErL on crunches -

acn-waight bearing.  Wo tuun feliowed
i regular intervals in our ous-
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On the 24¢h March, 1%8¢, nie was
reviawsd in our clinic. His wounds
ware healzd, cleap and dry, and he
nad a full range of wovemenrt of tihis
raghit knes and hip. Hoe was advisad
o pdr‘ial JMight bear on the limb,
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raached

On the 1%th May, d
¥y. e was
g
£

his maxipun medica 2COVD

pain free, and had full zran

movepent of the Knes. 1is
was healaed and solid.
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He 1s wow fully recoversad,
Tne plaintiff said Dr. Wright was the Doctor who itreatad

him and Dr. Wright's report is detailed. It gives a full account

of the wreaument administersd and the svatus of the injury over
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that tihe patient's “posi oparative course was unsventful.® The
patient was secn and examined on 28th February, 24ch March, 28ihn
april and 1Sth May 1986, The raport is dated ZUth May, 1%88%. The

rzport shaws iLhat on Z=th March “he had a full range of movement of

the right kaes and hip," “on Z8th &pril he romained pain free and

reachad his maximuwm medical recovery. He was pain free and had full

sl

raage oi movamsnt of the knes. His fracturs was healed and sclid




fi; He was Totally dischled from 30th
January 1966 until Z¢tn February,
L8864,

He had a 30% disabil
usz of his l=ft low:
the Zith April, 1%8g,

{3) Whan tvhiz was radeced to 10% and

{4} ©On the date of :the repert which
follo,ow an @xamination on the 19%th
May, 19%8¢ the last sentence and
paLagzaph of the repcrt states 'Ha
15 now fully rzcovered'.

There 1s no certification of a permanent limp {walk andg
drop) or permanent diszbility or intermittent pains. There is
cartification of full recovery from trauma which had an uneventful
post operative history.

Mr. Frankson's final submission to the trial judge suggested

Ga2neral Damagss,; Loss of Amenitiss 10

oe

partial disabilicy $45,80¢
Pain and Suffering $1066,000 ~ $1Z0,000." There is no evidence to

support an award for loss of amencitises. The damagss Lo be assessad

i
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herzfore pramarily for pain and suffering occasicned by a

h
Q
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cture of the right fewmur from which the plaintiff had made full
I#COVery.

My, Fostar submitted that the amcunt awardad as general
damages was inordinatsly high and sxcessive o as te justify a dis-

turbancs by this court. This principle stated in Flint v. Lovell

(C.h.) 1935 1L X.5. 334 at page 360 was adopted and applizd in

Jamaica Public Service Co Litd v. Winston Barr £.C.C.A. 45/855. In

Beverley Dryden v. Winston Layne 5.C.C.A. 44787 dated i2th June,

/
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1885 {uareported). The isjura

i
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the infant plaipciff suffered

PERSORAL THJURIES

“Badly crushaed rigit lowe:r liwb with compound
fracrure of the right tibia and fibula.
Shock and substantial loss of blood.



RESIDUAL DIBABLLITY

Lcar oveyr anterior aspac: of right leg.
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Enock knee deformicy of the leg {fracturec
nad not basn reduced).
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Scarring at fracture site (107K 2%) with
Z ingcision scaxys above and below this s
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g which was blgger and %" longer
£ la=g.

e surgery could bo undortaken

3 uncertain as to whathsr the

Y would be removed,
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1ing and loss of amenitiues $25,006G. This court held that the iearnad
trial judge assessed damages on the wrong principle which accounted
some overlap. Tha court went on to say por Canpbell, J.i. "even if

the learned trial judge assaessed on 3 wrong principle, i1t is the

global figure which i

)

important and unlaess this figure is shown
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This court in Layne's casz (supra} examinod Hoel Gravesandy

o
2o0

[

cred 14th FPobruary,

wnere an award of $%0,000 was readuced to £50,000 and FKenneth Xelly v.

for

Michael Bennett C.i. 453,/87 (unrcoported) where an award of 26,000

in Gravesandy®s case the injur.ies ware 18ss severe than
those in Layne®s casz: Tho plaintiff suffercd (1) a compound
fracture. of the tibia and fibula and {2} deformity consisting of

shortening of the injured leg. No oIrcent
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disability was given as the doctor gtated thac a bone opération might

2

Gissbriities resulting therafrom comprisad (1) compound fracture of



the right

¢f the right <high
npent parcial disab:
5% -~ 10%, Thess

rlaintiff

injury to ono

in Layne's casa

said:

[y

He continusd

&t page 3

foot and

in Layne's case in so far as it invelvad
lower limb. Delivering the judgmant

roal
ablcﬁ is

-
icaving an ugly and unsigh:tly scar,
lity of the raight lowser limb
similax ©o fthose

injuries wera

{Campbell, Downex

L

Lo be compensaitad

itacive support for this
est & Son Litd. v.

Shephard

{3)

was assassad

.». & physical injury without consequen cas
wou;d aittract only a newminal award. It is
the conscguance of the diaajxl ty which

1ly measures the loss t whicii zhe dis-

‘6 whﬂr Lﬁrm Reid at p. 3440
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compensa
i1t, Ffor what and
ARG anxicty which
two views abouib the
kind of compsnsacion.
18 simply being
lrs% of pis lsg
is digestion. Thsa
less Is not so
ury ag thsa loss of

do
maptal strain
There are
for this
ne is that the man
CDIﬁp“DSd‘_. ad for theo
the impairment of
other is thas his
much nis physical iaju
Lhose opportunitiss to 1g a full and
normal iife which are now denzad o him
by his physical condi.ion - tha
wuliituds of doprivations a
annoyancss which he muss
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would vhink that the Iﬁmnamy man is,

at least aft st few monihs, far
l2ss concarn nis physical injury

wed
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$oor

than abouft the dislocation of his normal

1:fe. Sc I would think that compensabioh
should b2 besod much less an the nacure
of the injuries than on the cxtent of

Lhe vnju%cé nan's consﬁqunnt¢ai diffi-

cuilLies in his daily life.”

of his judgment

n Layne's case Campbell, J.&.

i Emphiasis adde
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<f the couru

{2} laceration of the inner aspec
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sustained by the

scarring and

zordon, JJ.A.) Campbell, J.A.
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OILLSOQ and Mr. Dale accept

1sned principles that por-

ry awards should be regason-
5 €d witn moderaticn and

that so far as is possible comparable

injuries should bs compensated by

comparabls awards.®

These principlss wera reiterazed in zhe judgment of this court in

5.C.C.A. 57/08 Devon McFarlane vs. Frederick Barnett =t al

{unrsported) Rowe, P. Forie, Gordon

Jet

delivered 22th QOctober, 19¢%
Jd.&. ) thus:

“ldany cescs werce cized as the
submissicns of counsal urged that
thers should be consiatqncy in
awards for comparable damage. This
hzs always Loen the approach adopted
by the Courts.'

cerations on the left

ol
ALl

The plaintiff in this case had {1) muitipla

-y -

upper face and vight log. (2) A comminuted fracture of the proximal

‘third of the laft femur and of right tibia. He was hespitalized
from Zé4th Zprail, 1987 until Tth oeopiambai, 1987 (4%) months and

his residual disabilicy consisted ¢f {a) malciple scars,. (b) slight
bowing at the fracture siks of the fenmur, (c) the left lower limb
was %" shorter than cthe right and (d) he walked with a slight limp.

The scars on the l=g had a tondency to keloid. There ware also

multiple superficial scars to the face. The Court reviewzd awards

mad2 in & number of cases and concluded that the award of $35,00u

was too low and an award of $97,0660 would be XKCessive, The award

U

The guestion of 2 misinterpretation of the medical evidence
was 2ot argued in this appeal and it may be considered that as vhis
is 80 it should not be the basis for 2z detorminacion affecting the

damages asscssed. Accepiing that as correct the conrt observes that

in Dryden v. Layne the plaintiff suffered rasidual scarring,

2

ceformity and an overgrowth of +he right leg. The permanent partial

oy

5

disability was assessed at 15% and the award of $7C,0860 was approved.



in Gravesandy vs. Moore thare was deformity consisting of

a shoruvening of the injured lag. Thore was no stated percentage
of permanent partial disability and ths award was raduced from
$90,00C to $50,000.

in Relly v. Bennett therz was an ugly and unsightly scar

on the inner aspect of the right thigh couplad with an assessad

5 - 10% permanent parvial <isability of the right lower limb. The

award of $26,000 was incroased by the court to $75,0G00.

C"J

in Devon McFarlane vs. Frederick Barmett there was scarring

1.4

and deformity. The injursd limk was shorter than the cther and
the plaiatiff walked with a limp. The award was increased from
$35,000 to $60,0098

In all these cases ther: was deformity and permanent partial
disability of 2 - 15% and the rangs of awards was $56,000 to $75,600.,
Even accepring the plaintiffs sviden thar he walked with a liwmp as
true, his injury being no one leg enly the award of $160,000 is out
cf lina with the awards made in the cases roviewed. This court
considers that zn award of £60,000 to the plaintiff in this case is
appropriate.

The appeal is therefors allowed the amount of $100,000 ser

aside and an award of 560,00C substituted. In all other respacts

the judgment of the learned wrisl judge remains unchanged.




