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thic order wag made pursuant to Section 36(15) of the
Firearin's Act. On 3th Anril, the apnellant recvecsted the
czond resnondent o Inform him of the reaszons for his action
bnt was never favoured with any reply. Acting in accordance

with Section 37(1) {c) of the lirearm's Act, tie avpellant on

the 13th hpril, lodged an appeal with the rMinister of Mational
Gezurity.  The appeliant received from the Minieunr on
4th llay, 2 leotter acknowledging the receipt of the apreal and
alzo advisine that the “apnropriate authoriis™ wiz., the
firgt respondent had bacn asked to furnish a rerort on the
mather. ks late a5 Julsr the enpellant hod not heen advised
of ony decision regardirg the result of his anyeal, That
gitvation remaine® unchenged un to October 1807 when the
~slicant clearlv frucirated bv the conspicucus lack of
wuoeney displaved by the antheorities, applie® to o judge in
the Supreme Court fox, znd obktained leave for extension of
time to apply for an ordexr of certiorari to guwash the decision

of *he first respondent made on 3rd ppril, 1287. The grounds

~
w
2
P

iiich the anpellant relied were stated thue:

"{1) The aforeseaid Superintendent:
Folice contrary to rulus ol
pr1n01nle of natural justice
2 : 1\Lﬁrn1nat10h to rovo”>
the applicu. t's firearms liconces

=#ithout having cgiven the hplicant

a chrnce to e heard and hap friled

end/or neglected apnd/or refuzsed and

continues to refuse neglect ox fail
te give any reasons for the zaid
rovoeations,

{2) ¥kat thzre are no grounds rox which
the Supcrintendent of Police could
have cxercised his “uthorit3 T
revocke the Epplicanrt's firvec:ms
Yiczneces and the decision w0 do so
is tharefore in breach of the prin-

cirles of natural justice.
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HFebruary, 1920 and this

srmvination. There is one

cither foctor to be notoe to comnlete this hictorical intro-

duction and it is this- Just Four “Aays beforo tho hearing

hegen in thke Full Cousit,. the second respondent nuimitted to
Thi Court his reasons Zor the revocation of tha anpellant's

licences by way of an affidavit

In thie Court, 'w. Cronkt nut at the forefront of

Lis oareuments; Lorxd iclock's three heads wion thich

~diministrative action igs sulject to control bw il

’“"71 (S0

vy namely, "illagrlityt, Yirrationality© annl “procedural

inmyorriety®.  In Council of Civil Service Unicus ve. NMinister

£~
¥

the

s, MR )

for zhe Civil Serviee [13753] 1 A.C. 379 at paowsn 116+411,
Lzernred Law Lord ewnressed himsclf thus -
ality' as a ground oo judiciel
tha® the decisicn-mnker nust
~orrectly thoe law th:t regulates
"wiswon -making nower T oauslt give

ty it. Whellher he has or not is par
ezcaellerce a justiciable question tc be
decided . in the event of digpuf :
parsons, - dudoes, by vbo' the 1ic1al
power o7 bt state 1s exerci ?‘TL

© K-~
a9
\'“ 3

D
K.
(™

¥ T mean whot cnn by now
ho o n

.y rﬂfnrr\d to as 'Hﬂ plet:
(I.ssociatad Yrovincial
Pictt "orses Ltd, v. Wednesbwry Uorporation
[1945) 1 2.8, 223). It eonlier to 2 decision
& 50 outrageOU' in ite definnce of

-

lozic or of rccented roreal standards that no
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"sensible person who had applicd bhis mind

to the guestion to be decided could have
arrived at it., Whether a decision falls
within this category is a question that
judges by their training and expcrience
should e well eguipped to answer, or

else there would be something hadly wrong
with our judicial system. Tc justify the
court'a cexercise of this role, rcsort I
think is today no longer needed to Viscount
Radcliffe's ingenious explanation in
bdwards v. Bairstow [1956] A.C. 14 of
irrationality as a ground for a court's
reversal of a decision by ascribing it to
an inferred though unidentifiable mistake
of law Dy the decision-maker. 'Irrationality’
by now caon stand upon its own fect as an
accentaod ground on which a decision may be
attacked by judicial review.

I have described the third head as
'procedural impropriety' rather than
failure to ohserxrve basic rules of natural
justice or failure to act with procedural
fairness towards the person whe will bhe
affected by the decision. This is because
susceptibility to judicial review under this
head covers also failure by an adrinistrative
tribunal to observe procedural rules that are
expressly laid down in the legislative instru-~
ment by which its jurisdiction is conferred,
even where such failure doesg nct involve any
denial of natural justice.”

Before outlining the arguments, I think it would be helpful to
eramine the legislative regime for revocation of licences
under the Firearms Act. Section 36 (1) and {(2) of the
Firearms Act is the autheority for revccation and as section
37 is referred to therein, subsection (1), (12} and (2) being
the relevoant provisions of the latter section, are all set out
hercunder:
“36.~-{1) Subject to section 37, the
appropriate authority may revoke any
licence, certificate or permit if--
(a) he is satisfied that the holder
thereof is of intemperate habits or
of uwnosound mind, or is othorwise
unfitted to be entrusted with such a
firearm or ammunition as may be
mentioned in the licence, certificate

or permit; or

{(b) the holder thereof fails to comply with
a nntice under section 35,

10H.
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“{2) Where the appropriate authority
revoles any licence, certificatc or permit
under scction 18 or 46, he shall give notice
in writing to the holder thereof-—-

ing that he has revoked such

(a2} specify
licence, certificate ox permit;

'.J. I'd

{b) reguiring such person to deliver up
such licence, certificate or permit
to him on or before the day (not
boing legs than three dayvg after
delivery of such notice) specified
in such notice.”

"37.--1{1} Subjecct to this section. zny
aqgrlnved party may within the prescribed
time and in the presecribed monner appeal
to the Hiinister against any decision of an
apprupriate autherity-—

{a) refusing to grant any application for
& licence, cextificate cr perait; or

(b} amending or refusing to amend any
licence, certificate or permit; or

(c) revoking or refusing to revcke any
licence, certificate or permit; or

{(d) refusing to grant any excmption
pursuant to subsection (3) of section
35A or any certificate pursuant to
subsection (4) of section 353.

(12) vhere any aggrieved party appeals to
the llinister pursuant tu paragraph (d) of sub-
section (1}, the firearm or ammunition in
relation to which the appeal is made may be
retained by the holder of a licence, certifi-~
cate or permit in respect thereof until such
time as that appeal has been determined.

{(?) Upon the determinatior of anyv
appeal under this section the minigter shall
give to the anpropriate authority against whose

decisicn such appeal is taken uUCh directions
as the liinister may think £fit.

The term “aprropriate authority" is defined in
Section 38 of the Act and for the purposes of revccation of a
Firearm User's Licenge is -~ the chief officer «f police for the
police division in which the applicant resides. In this case,

Superintendent Greyscon, the second respondent, was the

“appropriate authority®. The "appropriate authority"” must be

1032
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sntisfied that the licence holder is of intemperate habits or

of unscund mind or is otlherwise unfitted to be entrusted with
a firearm mentioned in his licence. There is no requirement
for the Superintendent or Chief Officer to intirmate to the
helder his intention %o revoke or to call or him to show cause
<;» or tu hear him. The right to revoke is subject to the right of
the aggrieved party to appeal to the Minister. The Firearms
{(ippaals to the Minister) Regulations 1967 by paragraph 4
raquires the "appropriate authority" within 14 davs of the
raceipt of the notice of appeal to forward to the i'inister, a
stotement in writing setting out the reasons for the decision.

By paragraph 3(2}) the aggrieved party is required to state his

@ srounds of appeal. These grounds may be supported by him in
("j nerson or by his attornev. The Minister is not obliged, however,
o

tc a2llow any appearance before him.

This then is tha regime set up by statute, and it
involves two tiers, and to be precise two individuals. Where-
aver executive action is irvolved, the law requivres the
official to aét fairly. Rut it is a misconception that at the
firsc tier, there is necessarily and inevitably any require~
mant for a hearing so that the citizen might disabuse the

(wf first tier official of any wrong impression. Z%Lord Denning in
"

P, V. Gaming Board for ZSroat Britain, Ex parte Eenaim and Anor.

f1S70] 2 All E.R. 522 at p. 533 pointed out that there are no
inflexible rules as tc the applicability of the rules of
natural justice. He said this:

*I thinl that the board are bound to
observe the rules of natural justice.
The question is: what are the rules?

. It is not possible to lay down rigid
() rules as to when the principles of

’ naturnl justice are to apply; nor as

to their scope and extent. Everything
depends on the subject-matter; (coocso”

1035
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The subject matter in this case is the licence to hold
or rossess a firearm. There is no constitutioral or legal right
tn own a firearm or tc be allowed to hold a firearm. The
entitlement to or the rcfusal of or the revocation of a grant
of a licence is in the hands of the police. The Firearms rct

(:ﬂ is concerned with the control of, the use,and misuse of
firearms in this country. The incidence of violence involving
guns is such that the greatesf care has to be tslien to ensure
that such weapons do not fall into the wrong lrands. The
ivelfare and security of the entire country is at stake. The
national security must bhe a matter of the greatest concern.
Criminal activity is unarguably a matter'which affects national
security.

655 The revocaticn of a licence to hold a2 firearm cannot,

in ny view, be equated to the revocation of A fjockey's licence

vhere a man's livelihcod is at stake. The loss of the use
. 3

a firearm is not a loss of security since guns are false

security. FPobberies and hurglaries are often committed for

tha purpose of acquiring firearms from householders licensed
¢ have such weapons. No matter that we were told that some

P of\the appellant's guns were secure in the vault of the

L~J | Jamaica Pifle Association.

“’ 1 have already indicated that it is now accepted that

where executive action is concerned, there is a duty to act

frirly. Mr. Grant's arcuments as to legitimate expectation,

[3

2in

2

1

r disappointed adds nothing. There iz little cdoubt that
the holder of a firearm licence has a legitimate evpectation
that it will not be arbitrarily withdrawn but I am not
attracted by that principle as a basis for saying that the
“appropriate authoritv® nust act fairly. If the Court is to
intervene, it must be shown that the statutory procedure is

insufficient to achieve juztice and that to require additional

10y,
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steps would not frustrate the apparent purpose of the

legislation. Sece Virgo Enterprises Ltd. & Ors. v. HNewport

Foldings Ltd. & Anor. {(Unreported) dated May 15, 1989.

Py section 36 oI the Rct the appropriate authority
ie entitled to revoke the licence but that power is subject

to a right of apreal to ithe Minister. It is at this point/\

\ L
A

that the right te be heard operates, for by the Firearms \;
(Bppeals to the lMinister) Tegulations, the aggrieved partygi
is able to present hig side of the storxy/ He is given no
right to be seen bhut he must be heard. He can submit the
grounds of his appeal. 7These regulations provicde that the
“apnropriate authoritv” st supply the reasons for its
decision to the Ministzsr. There is no requirerent that the
reasons should be supplied to the aggrieved party by the

anpropriate authority. In my view, this is of significance

for it shows that the statute does not intend that any

hearing should take plaze before the "appropriate authority”:
A chief officer of police might well be acting contrary to
lav if he were to supply the reason for his decision to any
nerscn other than the Minister., It is at the hearing before
the Minister that attacls on the basis of illegality,
irrationality and procedural impropriety can properly be
pursued,

As I pointed out in Virgo Enterprises Ltd. & Ors. v.

Ueyport Holdings Ltd, & Ors. M.A. Nos. 1, 2 & 3/89 (supra),

ot

at p. 7:

"There secmed to be an underlying fallacy
in the arguments advanced before us that
there was unfairness because the applica-
tion was mede without affording the tenant
an opportunity to be heard, granted that
his contractval obligations as a2 tenant
might he jeopardised. It may fairly be
asserted that there 1s nothing inherently
unjust in rzaching a decision which has
adverse "consequences to one party in his
aksence. Yyaical examples are ex parte

101e
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"applications to a Court or an application
toc a Justice of the Peace for a warrant
to arrest some person.”

The Statute by allowing a hearing by the Minister, after
revocation by another official, provided a procedure vhereby
,,,,, ) ) the principles of natural justice, for example, reasons for
the decision and a hearing, could be satisfied. I am quite
unable therefore, to appreciate where the procedure in its
setting operates unfairly to the holder of a Firearm User's
Licence to the point where we are called upon to supply the
legislative omission. See the observations of Lord Wilberforce

in Viseman v. Borneman [1969] 3 All E.R. 275 at p. 285, cited

with approval in the Virgo case (supra). This is enough, in
ef!> ny view, to dispose of the appeal, but having regard to the
/ importance of the matter generally and the pertinacity of
Mr. Enos Grant for the appellant, it is now necessary to
consider his argumentsz undexr Lord Diplock's three heads.

Before doing so, however, I think I should comment

on a statement appearing in the judgment of the Full Court.
It was in the following terms:

"However careful examination of Section 36

of the Firearms Act makes it plain that

the function exercised by the appropriate
authority is purely administrative.”

-~
. If it is being suggested that because the function exercised

( by the appropriate authority is administrative and thus the
; Court could not judicially review it, such a view is wholly
E misconceived., The modern attitude is that judicial review,
XV’”that is, an application for an order of certiorari, mandamus
or prohibition, is no longer limited to bodies exercising
(wf some judicial or quasi-judicial function but extends;to

administrative proceedings. See for example, Ridge v, Baldwin

[1963] 2 All E.R. 6. If, however, that statement is to be

understocd to mean that the statutory procedure cof the Act did

1038




w1 Qe

not give to the appropriate authority, the duty to hear the
appellant but to the Minister then, it is unimpeachable. Since
the judgment went on to mention Requlation 4, I think the
latter view is to be preterred. BAs formulated, however, the
statement is likely to give an incorrect view of the reason
for the decision of the Full Court.

I can, therefore, return to Mr. Grant's arguments.
Under the first head, he complained that the Supoerintendent of
Police misconstrued the provisions of the Firearms Act, Section
36 and also Regulation 4 of the Firearms (Appeals to the Minister)
Regulations 1967. Specifically he was urging that the
Superintendent's power to revokes was exerciséble if the holder
of the licence was of intewmperate habits or of unsound mind or
fell within a similar genus of "otherwise unfitted”. We were
asked to apply the “ejusdem generis" rule because the word

"otherwise"” had received such a construction in Eton Rural

District Council v. Thames Congervators [1950] 1 Ch. 340,

The Court in that case was called upon to construe the word

"otherwise” in Section 9 of the Land Drainage Act 1930 -

"it shall be the duty of every catchment board to take steps
for the commutation of all obligations imposed on persons by

reason of tenure, custom, prescription or otherwise to do any

work {whether by way of repairing of banks, maintaining of
watercourses or otiherwvise) in connection with the main river
cosssoess [emphasis supplied]. The cases are, in ny view,
plainly distinguishable. 1In the present cace, we are called
upon to construe a phrase "otherwise unfitted” in the Firearms
Act. In my view, "otherwise" has the ordinary dictionary
meaning of "in other respects”. The list of disabilities form

no particular class; a drunkard and a mad man have altogether

diggimilar characteristics. The intention of the statute is an

oxw
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irmportant aid to construction. The plain intontion of the
statute is stringently to control the possession of firearms,
The fact that a specialized Court has been created to adjudi-
cate in gun related offences is more than ample proof of that
intention. As undoubtedly it is the police who are charged
with enforcing the law, it would be absurd to suggest thnt a
licence holder could commit gqun related offences or’any other
serious criminal offence for that matter and be immune from
having a licence previously issued to him, revecked by the
"appropriate authority”.

The conclusion is, in my judgment, irresistible, that
“otherwise unfitted"” includes a person vho is involved in
criminal activity. Such a person, Mr. Grant contended, fell
entirely outside the class or genus which the gection
prescribed. 1 am guite unable to accede to that proposition.

In this regard it was also said that the
"appropriate authority® had no good reason for revoking the
order. The reasons for revocation were discloéed to the Full
Court in an affidavit filed by the Superintendent of Policge.
There are two material paragraphs, viz., paragraphs 3 and 5
wmich I set out hereunder:

"3, That acting on reports received from
certain credible intelligence sources
regarding the applicants illegal involvement
in the narcctics trade and the illegal export
of currency out of the island, I became and
am satigfied that the applicant is a person
unfitted to be a holder of a firearms users
licence.

5. That I am not in =z pogition to disclose
the sources nor the details of the reports

as I am of the considered opinion that such
revelation will compromise the integrity and
efficacy of police investigations into matters
of this nature, break the honoured principle
of strict confidentiality of information
received from police informants and collabo-
rative intelligence sources, local and
international ...ccieccnncosccstescoecnnoss

10%%
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The allegations against the appellant consists of reports
received from police SQuﬁfﬁgq;and-ih”respect of these}’
privilege was being claiﬁéa;, No “#ithority is needed for the
proposition that the police are not" obliged to divulge their
sources and indeed Mr. Grant wassnét so naive as to suggest
the contrary but he objected to: the appropriate authority
claiming a privileqe on the basis of national security. That
right, he said, was reserved for the Minister. He prays in

ald Section 35A(1):

"35A441§3LWhere the Minister is satisfied
that it is necessary in the interest of
national security -so to do, he may by
notification in accordance with subsection
(2), requirc the delivery to the appropriate
authority, of such firearms and ammunition
as may be specified in the notification,
subject to such terms and conditions as may
be specified in that notification.®

That section is not concerned with any claim of privilege by

anyone or any ground for divulging a source to a Court.

The basis of the rule against divulging sources is
public policy. The officer was saying no more than that it
would be injurious to the public interest to disclose his
sources. National Seacurity is surely synonymcus with the
public interest. The rule was emphatically reaffirmed in

Attorney General v, Briant [1846)] 15 M & W 169 and Marks v.

Beyfus ({1890] 25 Q.B.D. 494.

Finally, under this head of illegality, Mr. Grant
argued that the reasons belatedly supplied, amounted to an
after~-thought and therefore to be dismissed as unrcliable.
This arguﬁent is based on the fallacy that the mere fact of

supplying the reasonc outside the 14 days time limit

prescribed by the Firearms (Appeal to the Minister) Regulations,

must lead to the inevitable conclusion that thcy are without

foundation. Their lateness in my opinion, is as consistent
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with inadvertence a® inefficiency. &t all events, the
appellant was at liberty to apply for an order of mandamus

to compel the Minister to hear his appeal and the Court would
direct the "appropriate authority” to sﬁpply the reasons
required by the Regulations. At that appeal, the appellant

would be entitled to he heard in fesponse to the allegations

()

against him.
With respect to “irratienality"”, which means that

the decision was so outrageous that no reasonable tribunal
could come ot it, Mr. Grant was content to placé before us
some amorphous grounds in support of that head. I give an
example ~ "as the Superintendent had no reason for revoking
the licence, no appropriate authority properly directing

() itself on the relevant law and ACting reaéonabiy, would have
revoked the licence or tshuh into account irrelevant factors."
“hat has been said under the head of illegality is, in my
view, sufficient to show that there is no vestige of merit
in these grounds. Under the head of procedural impropriety,
lecarned counsel mentioned the fact that the Superintendent
falled to give either a hearing or reasons to the appellant,
Mothing further need he szid in this regard as it was earlier

(vj considered.

hd Before parting with this case, I desire to observe
that when a Superintendent of Polica is exercinins his power of
revocation of a Firearm User's Licence, he is not required to
act judicially; he is reqguired to act fairly but that does
not involve either hearing the holder or giving him reasons. P

For zll practical purposes, it means having a prima facie 4<V

case, or acting bona fide. He is obliged to give his reaségg_?”
only to the Minister if the holder is aggrieved by the decision.
But the Minister is bound to hear him or his legal represen-

tntive and the Minister is bound to provide him with the

1Dgo
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reasons for the decision to enable the holder, as an
aggrieved party, to rebut any allegations made against him,
The Minister, it seems to me, must act fairly, but I have no
need to consider Ministerial action any further for the

appellant choose not to prosecute his appeal to finality.

I would accordingly dismiss the appeal and affirm the
judgment of the Full Coutt. The respondents would be entitled
to the costs of the appeal.

10%L




DOULDER, J.A.

r. Raymond Anthony Clough an Attorney-at-Law has a
covious complaint agoinst ﬁuperlntendent Greyvson as his
Firanrms licences were ravoked by that Superintendent who is
the "appropriate authority® for the parish of 5t. Zndrew. He
Lar a right to appual to the Hon. Minister of National Security

he has institnted stips to have that apperl heard and

determined. On 15th July, 1987 that Minister informed

e

- ¥rank Phipps, 4.C., who then represented IFr., Clough, that

o

{i

w2 matter was boing investigated and that as ooon as there was
» duclsion or it he weonid be advised,

It vas then open o KFr. Clough, the appellont, to
avait the decision of the llinister or to institute proceedings
ny wav of mandamus to compel the Minister to hear and determine
thz appeal in accordance with Section 37 of the Firearms Act
{the nhct). Instead, the anpellant went before iinlcolm, J., in
Chrabzars on 20th Octohwr, 1987 and secured an cxtension of
ine to apply for an srdayr of certiorari to bring up and quash
he Accision of Suporintondent Greyson, which revoked ﬁis
liconces on 3rd April, 192387,

Parhars at thisc stege it should be pointed out that
tart IV of the Act deals srith the grant and issue of licences.

The relevant part cof fection 29, reads:

\

"22.~=-{1} Zupijcct to this section and to
sacticng 28 nnd 37, the osrant of ony
licence, coertificate or permit shall be
in thae discretion of the aprropriate
authoricy.”

Thon when we coma to the proviso of that section which reads -

_ "pProvided that such a permit, certificate
or liconce ohall not be granted to o person
whomn tha anannrlaL» authorlfy has reason to
belicve to e hf intemperate habite or unsound
mind, cv te e for any reason unfitted to be
entrustzd vvith such a firearm or amaunition:”

[emphasis supplied]
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It iz clear that at the stage vhen the licences were granted
thaot the Superintendent wbn granted them had rcason o believe
that the appellant was a person fit to be entrusted with
Yivearms, but circunstances may change and the Superintendent
iz also entrusted wifh nowers to revoke a licence. See
Saction 36 of the Act helow,

In the proceedings before the Full Court (Volfe, Ellis,
Panteon; JJ.), that Court made an Order dismissing the motion
krovght by the appellant. So the revocation order stands, the
firearms have been surrendered to the Superintendont as
reguested pursuant to Section 36.(2) (b) (3) of the Act which
impnzes a criminal sanction of a fine not exceeding twe
hurdred dollars or tweive months imprisonment for »ailure to
comply with the notice to deliver up the fircarms. Also the
appoal before the Hon., Minister remains to he determined.

L was against this background that Hr. Clough
appcealed to this Court o have the order of the fupreme Court
set aside, on the grounds that the Superintendent had no
jurisdiction to revoke his licenceswithout a hearing and that
tho requirement of natural justice also obligad him to give
re~sons to the appellant fcr his decision. These grcunds
have been cheracterised by Lord Diplock as “"procedural

imnroprieties”. See C.C.S.U. v, Minister of the Civil Service

1198%) A.C. 374 at 411,

et

iac Superintendont Greyson required to hear the

appellant beiore he revoked his firearms licences?

The decision of Superintendent Greyson to revoke the
IFircarm User's Licence in respect cf four Smith & Wesson
revolvers and one Browning Pistol was embodied in a letter to

the appellant of 3rd April, 1987. The Act which is a criminal
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stotute prohibits the possession or use of firesarms without a
licence. HMoreover, Parliament considers illecal possession of
firo~yrms 30 serious an offence that there is a special
(ﬁ) nrisdiction - the Gun Court - which is empowered to hear and
determine "firearm cffences” for which the mayimw. sentence is
1ife imprisornment.
Secticn 36 (1) of the Act which was re¢lied on by the
Sunerintendent to revolae the licences, is important; it reads:
"36,~—{1} Eubject to section 37, the
approprizte authority may revoke any
licence, c.rtificate or permit if -~
y ) {2) he is satisfied that the holder
) therenf is of intemperate hakits
- or of unscund rmind, or is other-
wise mnfitted to be entrusted with
such n firearm or ~mmunitiwn s may
he nentioned in the licen
certificate or permit; or
(b) the holder thereof fails to comply
with n notice under section 35.7
The important issue o7 construction is whether a licence may
be revoked,on the basis that the "appropriate autherity"” was
<;; satisfied that the appellant was of intemperate hahits, or of
g urzound mind, or is othmoruise unfitted to be entrusted with
» firzarms, without aceonrding a hearing. The plain vords of the

statute dc not support the contention that a hearing is
reguired for section 26 {2) roeads:
"36,—(2) Where the appropriate authority
ravokes any licence, certificate or permit

under scciion 18 or 46, he shall give notice
in writing o the holder thereo f~—

{a)

kg

ceifying that he has revolied such
cence, certificate or permit;

G

(b) reguiring such person to daliver up such
licence, certificate or perait te him on
or bcfvre the day (not being less than
three days after delivery of such notice)
specified in such notice.”

T interpretation which accords with those words indicates

that once the licence is revcked the "appropriate authority”
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natural justice.
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must 80 spucify the revoeation and reguir: th.. appellant to
deliver up the licenco.
Moreovaer, the failure to comply with the requirement
| czinpulated, Section 36{2} {h), brings the crimina! sanction
Qv} into play; see Section 236(3). That there should bearight to

re a purgon was accorded a privilege and it is

is recognised by the Courts and thay will

terpret o statute to conform tc the irules of

Parli~ment or more realistically,

parliamentary counscl, iz also aware of the fundamental

nature of the ricght

cence or A

« 3

5 “, 1
\
|
’;

Ect. Section 36 ie =made
rirrecation order by the

vigions in Section 37. Thie is

schome,

fircarms licencesin th:: first instance by tha

for prowmptitude is

o a hearing before the revocation of a
privilege and they have provided for this in the
“Subject to secticn 37" s0 that any
Superintendent is qualified by pro-
is an admirable ] gislative
required in the revocaticn of

superintendent amd

the rore deliberate process pertinent to an appeal to the Minister

another nember of the exccutive where the right to a hearing

L y is

Bcfora

¥afzr to Section 38(5)

At gection

3= 1. N
As tha

rexich of S5t. Andrew

in igene was whether ho had a jurisdiction to

respon

©o issue and revelke licences was never questioned.

provided for in Section 37.

examining Secction 37, it is appropriate to

vhich defines the "approwriate

rcads:

38, (i} The =ppropriate authority for
the grant, amendment or revocation oF
any Firearm User's Licence or Firearm
Dlspoczl Pormit or Firearm User's
(Enploygc')) Certificate shall be the
chief oifficer of police for the parish
or pclica division in which the gpollcant
for such llccncc, permit or certificate
resides ox corxries on business.”

dent ig the ohief officer of police for the

in which the appellant resides, his authority
What was

revoke without a

108
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hearing.

It is now approprinte to turn to Secticn 37 of the

4

Jiet to examine the poweru of the Minister on appeal. Since

this is where a hearing ic obligatory, Secticn 37(1), so far

ns nmaterial, reads:
37, = (1} Subject to this section, snny
aggrieved narty may within the prescribed
time sl in the prescribed manner appeal to

the Minigter against any decision of an
approprinte authority--—

" 000 00703060004 008050 080808000 800000 D O0OCC © O 6 O

(¢} revoling or refusing to revolie any
licence, certificate or permit; or ...."

Azort from providing for o right of appeal, Section 37 also
ctipulates the powars of the Minister on an appeal. Here is

howr 37 (1) (2) defines i

s

"
P

"37.,~~{2) Upon the determination of any
apreal under this section the Minister
shall qgivce t2 the appropriate authority
against whose decision such appeal is
teken such dircections as the Minigter
may thini: fit,"

»)

ne of the puzzling aspects of this cas¢ is that
~2lthough notice and grounds of appeal were servesd con the
Guncrintendent and tha Minister on 13th April, 19887, appealing
Zrow the decision of tha “appropriate authority™ and the
Minister in a letter of July 15, 1987, indicated that the
matter was being investigated, no attempt was made by the
~ppeilant either by correspondence or by way of mandamus to
have the appeal determined according to law.

It is puzzling bacenuse the then Minister, The Honourable

Fvroel Andersen, in his respense to Mr. Phipps, stated the

correct constitutional nosition which was that “the matter is

one which could have beer discussed with my Formanent Secretary.

"heae who advise the lon., Hinister no doubt had in mind the

cypoeiticon of Lord Creen in Carltona, Ltd. v. Commissioners of

“Torte and Ors., [1943] 2 11 E.R. 560 at 563 whore he said:

inte.
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"In the adwiristration cf governmeni in
this country the functions which are
given tc ministers (and constituticnally
properly given to ministers becauze they
are constitutionally responsible} are
functicns so multifarious that no minister
could ever personally attend to them., To
take the =rample of the present case no
rdoubt tnere have been thousands of
ionz in this country by individual
»ion, It cannot be suppoJei tiat
this regulatwon meant that, in each case,
the minister in person should direct his
mind to the matter. The duties imposed
upen ministers and the powers given to
ministers are normally exercised under the
authority of the ministers by responsible
officials of the department. Public husi-
ness could not be carried on if that were
not the cnge. Constitutionally, the decision
2f such an official is, of course, the
decision of the minister. The minister is
responzible It is he who must ansuer before
Parliament >or anything that his officials
have done under his authority, and, if for
an important matter he selected an official
of such ‘unicyr standing that he could not be
axpected conpetently to perform the work, the
minister would have to answer for that in
Parliament. The whole system of Aepartmental
organigscition and admin1¢tratlon is bhased on
the view that ministers, being responsible to
Parliament, will see that important duties are
comnitted o axperienced officials, If they
do not 4o that, Parliament is the place where
compleint must be made against them.”

Inntead of seeking = determination on the merits, these

procecdings were instituied against the "appropriate authority”

or: Cctober 20, 1987,

~

e ought, therefore, to refer to the Firecarms

(Apocals to the Minister}) Pagulations 1967 to see the scope
#nd limits of appeals, since an appeal to the linister is
panding. Paragraph 5 gives a discretion to thoe hiinister to
permit the applicar: to appear before him in pcerson or if he
80 permits, to be represented by counszl. It reads:

"5,—(1) "he #inister may, in his discretion,

permit any aupnlicant to appear bafore him to
put forirar@ arguments in support of his appeal.
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(2} Any applicant permitted to appear
before the liinister as aforesaid, may do
SO in p rson or may be representﬁﬂ by
counsal or zolicitor if he so degires.”

“he jording of the paragraph gives the Minister a discretion

[

2 te the circumstances when the applicant mey eppear and be

enrzgented.  Aston Uone v, Minister of Home Affairs & Justice

{19751 23 W.I.R. 41¢ suwqgests that when personal accusations

arce made against an anplicant, the Minister’s digscretion must

nroexercised in favour of permitting the applicant to appear

hefore him or permitting him to be represented hv counsel.

pe]

This obscervation is vorrect in instances whore a domestic
vrizunal ie determining whether drugs were administered to a

fog. Sea Pett v. Grovhound Racing Assn. Ltd. [19¢8] 2 All E.R,

543, Hut it does not necassarily apply to an appeal to the
I'inister where the suhjest-matter is control of firearms and
thure are rules of procedure made pursuant to an Act of
rarliament. It shouldl be noted that Kane's case was an inter-
locutory appeal and all that was necessary for the decision
'3 o determine whether the Chief Justice's decision teo
rafuse the arplicant’s extension of time within which to

aply for an order of cartiorari to gquash the iiinister's

Adztermination was correct, The Minister's decision was

arrived at without a hearing, see page 417 B. ‘ihat is beyond
doubi is that the Minigter must consider the representations
of tho applicant which could be in writing and Paragraph 6
stinnlates how his decinion ought to bhe made and to whom it
wasT he communicated., Tuat paragraph reads:

"6, S0 soon as may be practicable afterx
the filing of all documents or the con-
clusion of i hearing of the appeal,
as the case may be, the Minister shall
communicate his decision in writing to
the applicant and to the appropriate
authority and give to the appropriate
authority such directions as may he
necessayry. "
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The oft quoted words of Tucker, L.J., in Russell v.

pulc of Norfolk [1249] 1 ALl E.R. 109 at 118 are appropriate

-hcoo.  They read:

"There are, in my view, no words which are
of unive rsa} applicaticn to every kind of
inquiry and every kind of domestic
trihuns1 .  vhe requiremonts of natural
justice must depend on the circuistances
of the cas2; the nature of the inguiry,
the rules uwnder which the tribunal is
acting. the subject-matter that is being
dealt ith, and so forth."

The svhiject-matter is tha control of firearmo for which

fte

llegal possession i3 a very serious offencs; the legal posses-

4]

[

sion is a privilege granted or revoked by the “appropriate
anthority” so we ocught not to expect the same rights to a
hoaring to be accorded to an epplicant in these circumstances as
vhere "the right to work™ or "property rights” or “"dismissal
Zyxon office” are concerned., The Regqulations wecre made
nursuant to Section 4¢ of the Act and the wide powers given
to the executive can b2 appreciated if the section is quoted:

“48, The liinister mey make requlations for
the bettor caxrying out of this 2ct, and

in particular, but without prejudice to the
generality of the foregeing, for prascrib-
ing anything required or permitted by this
Act to he prescribed.”

Such regulations arc commonplace in modern
administration and they have heen approved by the highest
avthority. In adverting to the Gaming Board in the United

Vingdom in Rogers v, Home Secretary [1973] A.C. 388 at 404,

Tord ijorris said:

"But suppoose the communication tells

againet on applicant and is likoly to
influence the Gaming Poard-—what cours
should than be followed? Some statement

or suggeation which is adverse tc an
applicant may ke based upon inaccurate
informat’on: it may be one which could
readily be refuted. In other civoumstances
the board might receive some unselicited
information which reflected upon the repu-
tation or the character of the applicant or

. f0q
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"which without being seriously desrogatory
reflected uvpon his abilities and compétence,

In other circurstances there might he a
communication adverse to the applicant which
was inspirecd by wrong cr indirect motives,

That these are possibilities to he reckoned
with serves to emphasise that Parliament has
assigned responsibilities to the members of

the Caming Board which for their Adischarge
demand the highest standards of integrity.

We wers ‘nformed that the board have in fact
evolved procecdures calculate? to ensure that

an applicant is fairly treated: if the board
is minded to refuse an application thasn an
applicant is givern an opportunity of making
representations (before a final decision is
reached!: in giving such opportunity the
board, so far as they are able, consistently
with the Aue and efficient discharge of their
statutory duty and with the public interest,
give an apnlicant the best indication
reasonably possible of the matters that are
troubling them. Though the board consider

that there might be cases where not only the
source but also the content of some information
cculd not, in the public interest, be disclosed,
we were informed that so far the board had not
had a case in which their decision was in fact
based upon meter with which an applicant could
not be given opportunity to deal.”

I have no doubt that those civil servants who advisc the

uon. Minister in Jamaica have the same high integrity as their
counterparts in the United Xingdom civil service or on
statutory hoards. lioreover, the 1967 Requlations {supra) and
such other rules are desiwyned so that an applicant is fairly
treated. RAlso they rocognise that there are instances as
gaviing clubs (U.K.} and firearms control (Jamaica) where it
may nct be either in the interest of the public or the
aggrieved partv to accord a right of audience bhefore the
tlinister and be representad by counsel where personal accusa-
tions are nade as suggested by Edun  J.A., in Kane (supra)

To my mind, the right to a hearinr which ircludes

considering written representations [see The ¥ing v. Trikbunal

~

of Appeal (1920) 3 X.B. 334 at 345] is nrovided at the second

¥

ticr which is called or appeal. This is a feature of modern

legislation, for example, see the recent decision of this Court
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in Virgo Eunterpriscs Ltd. =t al v. Newport Heldings Limited

ji.h. Fos. 1, 2, & 3/8¢% {(Unreported)dated 15th liay, 1989 which
(\j l2als with the Rent Pestriction Act. There ig, therefore, no
smission by the legislature. It was not necassary for the
“eppropriate authority” to accord the appellant a hearing as
any such hearing as is appropriateg is available before the
ilinister. The contention by Mr. Grant that there was a
procedural impropriecty by the Superintendent for faiiing to

~ccerd the appellant a hearing, therefore, fails. It failed

because the "approprizte authority” being an administrative

~®

cfficer can be satisfied by making investigations or by
receipt of reports before he revokes. He must of course act ,96
fairly before he decides but the requirement fcr a hearing is

At the second stage before the Minister.

Was Superintendent Greyvsen required to give the
the

appellant reasons fer his revocation of the
<~\ firearms licence?
J’ The other aspect of procedural impropricty argued

with €force on behalf «f the appellant was that the
Zuperintendent failed to give any reason to the appellant
for rzvoking his licence. It is, therefore, necessary to

cxamine the provisions in the 1367 Regulations pertaining

to reasons. Parcgrarh 4 ozendse
. "4, Within fourteen days of the receipt
(v} £ a notics of appeal, the appropriate

authority shall forward to the Minister
a statcrnent in writing setting out the
reasons for the decision from which the
applicant ie¢ appealing together with a
copyv of every other document relating
thereto.”

+hie requlation makes it clear that the reasons are to be

forvvarded to the Minigter who will consider the appeal. As

' X0y




for the Act, it requires the aprpellant to be notified of the
revecation not the reasons for it. See Section 36 of the Act.
There is a complaint on April 28 that fourteen days

had expired since the appeal was filed on 13th April. Morcover,
the correspondence from the Ministry cf 4th May, 1987 reveals
that up to that time the “aprpropriate authority® had not sub-
nitced his reasons to the Minister. Then there was the letter
frcm the Hon. Minister of July 15 and it is pertinent to quote
from it. It reads in part:

"It is observed that Mr. Clough was

informed vide letter dated 4th May 1987

that his appeal wuas receiving attention

in accordance with the Firearms (Appeals

to the Minister) Regulations 1967.

The neccssary investigation is heing

carriecd out into the revocation of

Mr. Clough's Firecarm User'’s Licences and

as soon ag all the relevant information

is received, a decision will be taken of

which you will be advised.

Sincerely

Errol Anderscon
Minister of Wational Security.”

As the appellant filed his notice and grounds of appeal
together with affidavits relied on in these proceedings to the Minister
{sc2 page 14 of the record) a determination by the Minister
will be in order after the decision of this Court.
What was the basis of the Superintendent®s decision
~c revoke the firearms licence? His responsce is contained in
hig affidavit of 1%th licvember, 1987. Paragraphs 3, 4 and 5
are relevant and they rcad as follows:

"3, That acting on reports reccived from
certain credible intelligence sources regard-
ing the applicants illegal involvenent in the
narcotics trade and the illegal export of
currency cut of the island, I became and am
satisfind that the applicant iz a person

unfitted to be a holder of a firearms users
licence.
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4,

That accordingly and in pursuant

to the Fircarms Act I revoked the firearm
users licence of the applicant and there-~
upon scrved him witlh the appropriate notice
of revocation as is required by scction 36

of the said Act.

5. That I am not in a position to disclose
the sources nor the details of the reports

as I am of the considered opinion that such
revelation wiil compromise the integrity and
efficacy of ponlice investigations into matters
of this nature, break the honoured principle
of strict confidentiality of information
received from police informants and collabo-
rative intelligence sources, local and
internaticnal and will otherwise be inimical
to the interests of national security and the
public good."”

The narcotics trade and the illegal export of currency are
criminal acts and it is not to be expected that the police
vould either reveal or be specific as to the sources of their
intelligence. The assumption must be that if there was
zvidence to go by, before a Court, charges would have been
rreferred. This is the type of report which Regulation 4
{supra) envisaces, and it is for the Minister to consider it
on appeal to determine whether they were sufficient for the
“aprropriate authority” to révoke the licence. There is no
~bligation to give thigz information to the appellant either
hy statute or common law and if there was suck an obligation
it would make nonsense of the police functions in the control
cf criminal activitics.

The matter regarding the protection the law gives
o confidential information received by the pclice and the
chxligations of the "appropriate authority"” or the Minister

in this case was pronounced on in R. v. Gaming Board ex

parte Benaim & anor. {1970] 2 All E.R. 528. The Court of

Appeal {(Lord Penning, Lord Wilkerforce, and Phillimore, L.J.)
ueed words which are appropriate to Superintendent Greyson

who has the power to revoke and the Minister who hears the

104%
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Here is how Lord Denning M.R., puts it at page 534:

Seeing the evils that have led tn this
legislation, the board can, and should,
investigate the credentials of those who
make application to them. They can, and
should, receive information from the police
in this country or abroad, who kncw some-
thing of them. They can, and should,
receive the information from any other
reliable source. Much of it will be con-
fidential. But that does not mean that the
applicants are not to be given a chance of
answering it. They must be given the chance,
-subject to this qualification: I do not
think that they need tell the applicants the
source c¢f their information, if that would
put their informant in peril or otherwise be
contrary to the public interest. Even in a
criminal trial, a witness cannot be asked
who is his informer. The reason was well
given by Eyre CJ in R v Hardy (1794) 24
State Tr 1929 at 808:

'...there is a rule which has universally
obtained on account of its importance to the
public for the detection of crimes, that
those persons who are the channel by means
of which that detection is made, should not
be unnecessarily disclosed ...°

And Buller J added (17924} 24 State Tr at 818:

'...1f you call for the name of the
informer in such cases, no man will make a
discovery, and public justice will be
defeated.’

That rule was emphatically re-affirmed in
A-G v Briant (1846) 15 M & W 168 and

Marks v Beyfus (1890) 25 OBD 494, That
reasoning applied with equal force to the
enquiries made by the board. That board
was sct up by Parliament to cope with
disreputable gaming clubs and to bring them
under control. By bitter experience it was

S wmd w

nection with organised crime, often violent
crime, with protection rackets and with
strong-arm metheds. If the board were bound
to disclose their sources of information no
one would °tell’® on those clubs, for fear of
reprisals. Likewise with the details of the
information. If the board were bound to dis-
close every detail; that might itself give the
informer away and put him in peril. BRut,
without disclosing every detail, I should have
thought that the board ocught in every case to
be able to give to the applicant sufficient
indicaticn of the objections raised against
him such as to enable him to answer them.

That is only fair. BAnd the board must at all
costs be fair. If they are not, these courts
will not hesitate to interfere.”

LA
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The subject of firearms control is a much more serious

matter in Jamaica than the control of gaming clubs in the

. United Ringdom, and the Act gives ample powers to the

"appropriate authority® to grant and revoke a licence subject
to an appeal on the merits to the Minister.

There are no provisions in the Act or Regqulations nor
does the common law compel the Superintendent to give reasons
to the appellant for revoking his licence. In these pro-
ccedings he has given hig reasons and he had the jurisdiction
to revoke on the basis of the intelligence.he had received as
such information was capable of satisfying the “appropriate

authority" that the appellant is unfitted to be entrusted with

the firearms in question.

CONCLUSION

The accusations of involvement in narcotics, and
export of currency are serious charges to make against
Mr. Clough who is an Officer of the Supreme Court, but the
et has given the Superintendent of Police enormous powers
in order to control firearm offences in the public interest
of the maintenance of order. He must act fairly and he does
so if he follows the provisions in the statute and ack in
good faith. This case is concerned with the manner in which
his decision was made and it is important to recognise that
the only provision fcr an appeal, that is, whether the
revocation was correct, is to the Minister. The merits of
the Minister's decision is not a justiciable issue and the
2ot and our constitutional principles recognise that the
gathering and assessment of intelligence whicir in many

instances involve reclations with foreign powers is best left
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to the executive, and the exécutive may decide on their

assessment to revoke a firearm's licence. The forum for

_challenging the merits of the Minister's decision is

Parliament. On the other hand, the manner in which the
Minister arrives at his decision on an appeal under the Act
may be the subject-matter of judicial review on the well-
known grounds of "illegality", "irrationality®, or
"procedural impropriety”.

I have considered Mr. Wilkins' point that even if
the appellant had succeeded here, certiorafi being a
dictionary remedy, the order ought not to go as the appellant
slept on his rights and did hot invoke the jurisdiction of the
Supreme Court until 20th Octoﬁer, 1987, although the order of
the Superintendent was made on 3rd April, 1987. 1If it had
been necessary, it would have been appropriate to decide this
and I would have decided in his favour. There is also the
unfinished business of the éﬁbeal before the Minister and it
seems unsatisfactory to leave the matter dangling in the &ir
since the ball is now in the Minister's court. He has the
affidavit of the appellant, the notice of appeal and he or
his civil servants ought by now to have completed their
investigations.

However, as the appellant has failed on both grounds
argued, this appeal is dismissed; the order of the Supreme
Court affirmed and costs are to the respondent to be agreed

or taxed.
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MORGAN, J.A.:

The Firearm's Act does not require the "appropriate
authority" - in this case Superintendent Greyson - to hear
or give reasons to the applicant on the revocation of his
firearmsllicences° Instead, the "appropriate authority"
does so to the Minister on his request, to assist in the
determination of any apveal by the applicant. It is then
that he will furnish, to the Minister only, the required
rcasons. It is purely a matter for the Minister to determine
on that hearing, the validity or otherwise of the action of
the "appropriate authority.”

I have read the draft judgments of my learned
brothers and they have set out the reasoning therefor with
which 1 agree.

The appliCant, however, has not sought to prosecute

the appeal, for which the Act provides, to its conclusion.

I also agree that the appeal should be dismissed with

costs.
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