JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 21 OF 1983

BEFORE: THE HON. MR. JUSTICE CAREY, J,A.
THE HON. MR. JUSTICE WHITE, J.A.
THE HON. MR. JUSTICE WRIGHT, J.A. (AG.)

BETWEEN COA  COLA BOTTLING CO. OF JAMAICA LTD.  DEFENDANTS/APPELLANTS
ERROL FRANC!S

AND .DANIEL HURD & URSULA HURD PLAINTIFFS/RESPONDENTS
(Executors Est. Neville Hurd
" {deceased))

Mr. Gordon Roblinson for the Defendants/Appellants.
Mr. Horace Edwards, Q.C., for the Plaintlffs/Respondents.

21st February, 1985 |

CAREY, J.A.: |

This is an appeal agalnst a judgment of McKaln, J., glven on the Zrd |
of December, 1984, whereby she entered judgment for the plalntiffs, suing on
behalf of the Estate of Neville Hurd, agalnst the Coca Cola Bottling Company of
Jamaica LImited and thelr driver Errol Francls but found, and | quote:

(::> "plaintlff's driver three-quarters to biamé; second defendant one quarter.” )

The writ was filed agalnst the Coca Cola BottlIng Company of Jamaica

.LImlted and Errol fFrancis, the driver of the vehicle owned by the bottling

company (the first and second defendants in the action) and Etta Roblinson as
Administratrix of the estate of Vivian Roblnson (the third defendant) In whose
vehlcle the deceased Neville Hurd was a passenger at the time 6f the accldent.
ln the course of the hearlng, on some technical polnt which need not concern us,
Etta Robinson as Administratrix of the estate of Vlvian Robinson was dismissed
from the sult. As the action then stood before the learned judge, there really
could not be any such apportlonment as we have Indicated, namely, that "the
plaintiff's driver was three-quarters to blame and the second defendant a
quarter to blame.” The Issue then was real ly whether there was any neglligence -
In the driver of the vehicle owned by The Coca Cola Bottlling Company, to wlt,

how
Errol Francis and / it affected the estate of the deccased passenger.



In order to make an order as to apportionment In the terms of the
Judge's note, the “plaintiff's driver (sic) would need to be a plaintiff so
that the questlon of his contributory negligence could be conslidered. See
section 3 ([) Law Reform (Contributory Negligence) Act. But the plaintiff's
driver™ In this case was a defendant and his estate was sued jolntly with the
appel lants and thelr driver. The |lablllty between these defendants was therer
fore jolInt and several, and the judge could apportlon 1f there was a claim for
contributlicn. See sec., 3 (2) of the Law Reform (Tort Feasors) Act. But, as
Indicated, the third defendant whom the learned judge described as the
plaintiffis driver, had been dismissed from the sult early In the proceedings.

The facts of this case are falrly common-place, and, If we may say so,

stralghtforward. On the 24th of July, 1977, the driver of what | call the

minibus, that Is the vehicle In which the deceased Nevllle Hurd was a passenget
was approaching Spanlsh Town along the maln highway Intending to turn right
Into Willlam Street. The appellant’s driver Franclis was proceeding on his [ef
his correct side, and approaching the minlbus. The evidence shows that the
driver of the minlbus had put on his right Indicator to show that he meant and
intended to turn Info Willlam Street. The sole eye-wltness stated that the
mlnlbus was much closer to the Intersectlon with Willlam Street than the drive
of the appellant’s van, that the driver of the minibus turned as he had
indlcated but a colllision resuffed before he had completed that manoeuvre.

The wiltness stated that when the accldent occurred, the greater portion of the
minlbus was already in Willlam Street while a part stll[ remalned on the highway.
He also stated that the Coca Cola vehlicle was alongihe highway when the Impe<i
took place,and that the colllslon actually occurred cn the soft shoulder of i
highway on the left-hand slde; left-hand slde there meant left-hand side from

polnt of view of the driver of the Coca Cola van.

The appellants called no witness and the findings of the learned judge
are based on the evlidence of the sole eye-witness, one Mr., Goffe Thompson.
Evidence was also given by a pollce offlcer who came on the scene some two days
after the occurrence, but the learned trial judge pald no regard to his
evidence of what he said he found on the scene, as she concluded 1t afforded
her no help "in apporTionfng blame.

Before us thls morning, Mr. Gordon Robinson who argued with his

customary economy which we find commendable, submitted that there really was nc
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no evidence of any negligent manoeuvre on the part of the driver of the Cota

and -
Cola vehicle: / ln fhose clrcumsfances lf was nof open to the learned Judge to

make any findIng of negllgence agalnsf hlm.' ”

Mr. Edwards ln reply, endeavcured +o show +ha+ lhere was such eviden
but we confess we are unable to see any” evldence: of neglligence oh the part of
The driver of the Coca Cola vehlcka It was clear on the evldence fhaf the

driver of fhe mlnlbus had a dufy +o ensure that before he made +ha+ rlghf—hand

furn across The pafh of oncomlng Trafflc, I. e., The Coca Cola vehlcle IT Was"

safe to do so. From fhe facf fhaf fhe accldenf occurred before fhe mlnlbus‘
had complefed Ifs manouevre, If mus+ show a greaf error of Judgmenf on the part
of fhe drlver of fhe mlnlbus* he was negllgenf There Is no suggesflon whateve
on the evidence of the sole eye-wltness, whlch could show lnvany way that the
driver of the Coca Cola vehlcle conlrlbufed af all to this accldent, Whlch, as.
we say, was due enflrely to the negllgenCe of the drlver of fhe mlnlbus.
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Mr. Edwards suggesfedehaf because fhere was evidence of damage Yo tt
lott $P4d0F +he ‘Coch ola’ vehlcla.lhls meanf fhaf $hS dccident fodk-place'on
WIlTiam Street.  In fhe "Hrrsf pface fhal would be lnconslsfenf wlfh t+he
pleadings In the sfatemdnf of: clalm o¥ ‘the plalnt1£f ‘Whére' 1% safd:’

wlust as-the sald vehfEle FP-7387 enteréd ffito W (lam
o . Street as aforesalg motor vehlclc lettered and numbered
o UEN-268T 1eft ¥he'sdld highway ‘crashed tnto motor T
rehicle lettered and numbered FP-7387 pushing the
dttor vehlcle some-distafice Below the sald Tntergeétlion
partly on a portion of the soft shoulder of the said -
bypass road #hd partly’ thto bushes adjotning the  seft -
shoulder as aforesald " S

And In the second place it would hardly maffer because whefher +he drlver of
" Vehicle

the Coca Cola / .;Einfended To 90 leff or To .go sfralghf If would nonefheless_w

remain a primary objigation on *h@sgrlver,Qith@%mlnl99$ *?;ensure_thatr!+:was
safe fo cross, and by the occurrence of the accident he demonstrated that It

was nof safe. et T

Vehleiﬁul"*%ndedhtOLQOnleffs'DUTK$h911W3$‘n?YQF;PlG§d9d.“§ndwfhegenjs‘no”
H RSP ;s 1YL S R T S | oot ; (AT IV AN (D SO
evigence yhatever fo. support such.figding. There was algo a statement by the

learned Jjudge, ln fhese words~-w§ O T TCT BY PR PR S P
"Duty on. aj| .users of goad to yse road with care for
ofher users rescnt or mlghf be expecfed Second
defendanit - l* twould be the brlver of the Coch Bola”‘
Vohlcle) "aware plaln*fff‘s ‘car cytting ‘right “ahd
under duty: to approach feft furn into minof rcad with. .
cautlon and Indjcate lnfen#lon +b pl lnflff"s drfver."“

- Bid not do sd.ﬁ‘xfghf_
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‘The learnad Judge made 2 flndlng +ha+ the drlver of fhls Coca Cola I
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I+ seems to us that hecause she mlsappreﬁended the effect of the evidence, it
led her into error and may have been the basis for thls three-quarters/one-
quarter “agoortionment” whlch?iés been ‘shown, was not permisstble In the
clrcumstances of the case.

For these reasons we must allow the appeal and reverse the judgment o
the court below. Judgment Is entared for the appellants wlth costs here and in
the eourt below to be agreed or taxed.

There was a cross appeal on the part of the respondents dealing with
the question of "apportionment of blameworthiness" and the quantym of -damages
awarded was also chalienged. The respondents abandoned the first ground and 1t

second ground did not, in the event, artse for conslderation. In the result,

the cross appeal was dlsmlssed.
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