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HOLFE: Jd.h.=

The first-nomed appeliant s & Staluwiory Board under
Cocoa Induscry Boasd Act and 2 dirsctor of the socond-name

. appeliiant company. The third-nsmed appollant was the Hanagosr

sacond appsilant company.
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Fam and subseguentiy at

latuer datvzd March 20,

Ladaent Wwas on

by the

Watow

tarms and cendiiioms of his smploym

T

Hr ., Burchel
Progion Hil
Hampstoed PoUa.

e
Si. Hary.

1 Hzlboprne,

sEaraace Lo y’ ax

iTnagang Direclor of

che ist april. 19835, suployvad as
saecond—named sppolliant at Osbourns

/riley Farm in So. Mary.

~nlt were contained ia
sa7 oul horounder:

appilicacion oo
I am pluagad

F¥/RESPONDENT



|
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pled *nfa*m you that the Board of Dirsctors
nave agrs to wifer you wmmplovment o
Filli itz posit of Boaxk%&a:* 2n it follow-
ing terms and conditions:

£; Your employment is with sffect

from the lsc of April, 1985, and
will ba for a probaiicnary period
of tarse months ab ihe explrat¢0ﬁ
of waich if your sorvice is con-
siderad satlsfacmory you widl be
considered for D2TRLSGRT appeint-
ment ©o the posicinn:

b} Your service will bz torminabis
on one monti®s moetics in writing
o0 £itaer side provided, however,
that in its 4z ac.;:;unc Lo
Campany may terminat: tho smpioy-
ment by paymeat of one monih's
salary in iliwu of nolice ai thc

corrant salary rats:

2} ¥Your main duties wiil bs ia con-
neccion with the Gsbourne and
Gray’'s Inn Famms »a Si. MHary,
ander tha dirscuicns of the
Menagasry of the f45m3 The
Company nas che right ko assign
other dutiss 1o you a5 may be
considerad expadiant from tims
12 time.,

4) The salary payabi? to you will
b $10,4006 per zmnum and will
be paid moantnly.

%) The lasave provisions attached

O your post ars &s follows:-
Vacation - 2 wasks {1-5

Y3IRTS servics)

3 wasks {after

5 yeaxs

£) You will b» subirci o zny other
terms and conditions decidsd on
by (oo Company from tims +o time
for its cfficers and smployees.

Plaase b2 good encugsh o indicate ¥your
accoptance of the appolinment on ¢he fore-—
going nerms and condicions,; by 51gnlag and
raturning the copy of this isttas

Yours faithfuily,

/8/ V. V. Wright (Ms.)
Sueratary.”
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At wne sapiration of the probaricuary poriod mentionad in

paragraph . {

& abovs; the respondent’s wmploymeni was confirmed as

-

parmansnt ia 4 lovhesr dated September 14, 1585, sei out horsins

Js/

S J

nating his

"Hr. Burcheil Hslbeurns
Bookkacpor
Osbournz/Gray’s Inn Parms
c/o Ricimond Fermentary
Richmoad P.O.

St Hary

[ -,
Donrn Birs

I am soeod to inform you Lhat on the
scrangih of o favourable roport reaceiwved
by uhs ﬁﬂﬁ@aﬂg on your work porformancs
during Tho probationary porisd of youy

SEPLOYRGHL., YOUr Dpermapaeni appoinimoent
in the posi: of Bookkaopox, Osbouxrne and
Gray‘s inn Parms, lhas boeon approvad with
effect from Juns 1, 1935,

Yours fcoithiuily,

F. T, Show
Manogar,”

- E Eagal) ~ ~ = P e T e e
2 T 1988, tho respondant was issued o lotior

swplovmont with offect from Juns 10, 1588, The

9f the lecvter of dismissal are saob ous boioses

“ﬁxo B. Hzibourns

Daor Sirs

oo reforepncs wo your omploymant
wiih whe Company, pisase b advised tast
2 docision has besn takes oo termiaste
FOux SCrvicss as Bookkeepar on the Waterxr
Vaiizy Foom with effgen from 10th June,

;ﬂr‘* )

I¥C0 -

& docision 1s basaed on the fact
heai nf& caly is youxr overall performancc
bﬂlﬂw A wations; but thot you have

batrayad the coniidcnce and trast placed
in you a2 a respensible officsy.

Enclosed is tao Company’s chegue for
$3,224.03 raspresapiing your salary to
Juna 139, plus paymaent for anvskon vacation
ionws ond one month's salary in lieu of
actice, less your indebtedannss to thoe
Board/Company .

¥ou are to arrange oo wneats thoe
fL0uss you wccupy on the Faxm by oo latsr
s Jung 30, 1988, aad to hoand over the

COWh

Cermi -

EN
-
e o
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D. Wiliiams, Frrg He

ﬂg{'} -

¥ours f£aatihfuelly,

F. b, Show
Managing Director.”

Cn dAovembor &,

u

agninst Lhe appellants claiming:

19s9, ¢ raspondont ansticuted procsedings

{4} Bomages for wrongfal dismissal from
his cmploymont as o Faom Bookkeaper;

{ii} Aggravaiod or Excmplory Damagos;

{211} Any Furthor or othor relief which wo

o court Sooms Just;
Conts.

Thoo

r‘]“

§losonler

=

o wWAs hasard befors Harsh

]

44h February, 1582, and 2huh Fabruary,

[#7
9

B EN SPECIAL DaMAGES

e he found in fuvour of tha rospoadand

; Jdao botw the

1882, oo which lattor

and awarded as follows:

Hine monchs salary luss statucory
daauoccicens for incoms teax $ 7.206.60
{1i) EXEMPLARY DAMAGES
AWMCANT swarded 20,000,00
POTRL $27,260.0¢
{11} ihe Plaiatiff o be agres
{iv} : be 2 seay of axocurion of
ar £or a porind of four (47
o the date horenf.”
it is from this udgmont aL the appalisnus have nppoaled.

rFuRenhs . Wik 21
asids the judgmaac of the coursn

ants with costs

Bare

Lhﬂ e mpond

w0 bn vaxed if non agreed, and indicacad

bo raduced into writing. Thase are oars
Twe grounds of appeal ware arguod
raisad boch in the court balow and bafor

vnlawiuily diﬁm,gsmu Ehe

wWag ohun
oywardad.

%ﬁat
IEGes o be

iowed tho oal, sat

Judgmani

THELE ouYy reasons would

IRREDAB .

before us. The issucs
7 UE were:
21lismis asd

2 raespeadent;

SASUTE of
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The roeord of sppesl indicaces wnnl the laaraed judgs
gave an oral judgmeni as oo how he arvived at his decision.
A nove of chis judgmeat was made snd approved by counsel appearing
for toe parties bul was nover submitioed for the judge's approval;
cmns&queatly W bhave not been made privy 4o the findings and

=

rgasoning of the court below.

Uniswful dismigsai
Paragrapk (b} <©f the respondent's lotier of appointment

{supra) states in language waich is uncguivoeal how the contract

botween the parsiss could be torminated, vizs

"Yoar rﬁ vice will b2 torminable on one
monta's aotice in writing on aither
sids provided, however, that im iLs
dlscﬁu,*um, the Company may coriinace
wos smployvment by payment of ons
mopnii's sailory an lieuw of nozics &
che carroni salary rato.®

i Emphasis suppiied]

This pavagraph makes it clooy bevond the poradventors of a doabs
P

that both partiss o th: agraemeat coulid torminave it oa the

12

giving of one month’s nocice ov the company could in liszu of

notice, pay ©o th2 respondent one monch's salary. Tais is
nxactly what thoe appailant did,

The lettor of dismissal dated Jun2 7, 1988 (supra) ac
paragraph 3 statas:

“Excinsad is the Company's chogus for
$3;234.03 representing your Melury pie
Janae 18, pilus paymoent for unicken
vacoition leave anxd one moaih's salary
in diou of nokice, less ijZ indoabied-
nesSs T ehe Board/Company.”

i Emph=sis supplied]

In the face of such ovidence, how then oould it properly be
concluded chal the respondent had beea unlowfully dismissad
from his amploymenic?

Mr. Francis for the respoadont codoavourad w5 argue thakb
exhibit &, ths ilzltor of appeiatment, 424 not contain all the
werms and conditions ©f the vespoadent®s contvact of employmont.
Relying or paragraph (£) of exhibit §, nn contended thabt the

concents of exnibii 10, the Office Hanual, formed part of ths
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terms and conditions of the respondent's coniract and, therafors,
had te be sxaminsd to determine whethar or not he had been Pro-
perly dismissad. Rsferring to paragraph 205 headed "TERMINATION®,
e contended that termination could, inter alia, be sffected by
reasonable notics on sither side and that ons month's notics
stipulated in the contract was not rsasconabls notice considering
the status of the respondsnt. Waen Mr. Francis' aitsniion was
Grawn Lo paragraph 205.2 dealing with "Prior HRotice" which siates
21 paragrapk (b) "Teyrmination of Coptraci: subject to terms of
contract® a2 retrested and abandoned this iine of argumenti:.

It was furthor urged that vhe lsthsr of dismissal, sxhibit
5, clearly demonstraced that the appellanis were purporting to
Terminate the contract for causs. Wot having established cause
toe dismissal was unlawful and the ons mouth's pay ia lisu of
notica could not avail the appellanis. This submission iz
filawad. The manual, exnibiv 10, at paragroph 205 deals wich
tezminatioas. Paragraph 205 states:s

“forminations may be effectzd in one
of <ha: £0llowing ways:

a) immodiata2ly - by mutual coansent

b} by reoasonable notice on oither
531d2 or

c) swmmarily, for adequate causs.”
The letisr of dismissal, =xhibit §, did purport to sec
“ut reasons for ths dismissai. Howsver, ithe letter clearly

ztaced that ths rospondent was baing paid one menth's wages in

bt

igu of notice. The relevant portions of exhibit ¢ are set
cut hersundors:

"The dacision is baswed on the fact that

not Galy is your overall performance

below oxpectations, but that you have

bairayed the confidence and Lrust

piaced in you as & responsible officer.”

The manuzl cleariy states that dismissal for causs

atirvacts gpummary dismissal, that is, dismissal without the

necessity ©0 give 2olice or wages in lisu of notice. Having

stated that thers were reasons for the dismissal, the appellants
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were entitled to dismiss the respondent without notice or without
wages in lieu of notice. The tendering cef cne month's wages in
lieu of notice is cogent evidence that the dismissal was not
for cause. The appellants, in terminating the centract, empioyed
one of the methods permitted by the manual, exhibit 10, to ter-
minate a contract. More particularly, the contract was terminated
by the method stipulated in the letter of appointment.

in the circumstances, we are unable to conclude that the
learned judge was correct in holding that the respondent was
unlawfully dismissed. This conclusion is sufficient to dispose

cf this appeal. However, out of deference to the industry qf

counsel, we propose to examine the second issue raised by this
appeal, namely:
The measure of damages which could properly

be awarded if the respondent had been
unlawfully dismissed.

It is settled law that where it is an express term of the
contract that a servant who is dismissed without notice is to be
paid his wages for a certain periocd in lieu of notice, or where
there is usage to that effect, the measure of damages for breach
is the amount oi such wages, which is teo be regarded as ligquidated

damages. See Kaiser Bauxite Co. v. Vincent Cadien {unreported)

$.C.C.A. 45/91 delivered July 29, 1983. . .
Thémg;dge's award of ﬂiﬂéwﬁsgéh‘s salary less statutory
deductionshfor income tax, as specizl damages was indeed in our
judgment arbitrary as there was no evidence adduced before the
judge to establish that the.period of nine months would have been
the time it would have taken a person in the respcndent®s position
tc obtain employment. The evidence adduced befcore the court below
to show what attempts were made by the respondent to obtain amrloy-
ment subseéuent'to his dismissal, was effective only in sc far
as the reSpon&epﬁ,waé reqﬁired to show that he had taken steps to
mitigafe his.éamagés. In any event, this type of award is only
propérly made where the contract is for a fixed pericd of *ime ~rd

is terminated before tae effluxion of time, in which cas:, the
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measure of damagss is for the unexpired porition of the countrack
or for so long as it has taken the injursd party to obtain new
employment, whichever is less,subject to the requirement to
mitigate one's loss.

On the guasiion of axempléry damages, Mr. Francis was
constrained o concesde that exemplary damages could nci have
been proparly awarded.

It is settied law that exemplary dam=ages may only be
awarded in actions in tori and then oaly in z limited category

of cases. Saz Rookes v. Barmard {1964) 1 A1l E.R. 367 HL.

Finally, ke contended that aggravated damages could have
been'prcperly awarded. That argurent is misconceived. In Addis

V. Gramapbonse Coa. Lid. (1909) A.C. 488, it was held, by the

House of Lords, that demages for wrongful dismissal cannot
includé compznsation for the manner of dismissal, for injured
feelings or for the loss which may be sustazined from the fact
that dismissal of itself mekes it more difficult for a person
palal obtéin fresh smployment. Clearly, Mr. Francis® claim in
favour of aggravated damages could only have been based on the
manner of dismissal, ia that the appellanis bad alleged dismissal
for causce, which thoy failed to prove.

in cur viow, both issues raised in the appeal could only

be resolved in favour of the appellanis.

CAREY, P. {Ag.):

I agres.

GORDON, J.A.:

1 agree.



