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IN THE COURT OF APPEAL  (_vesrabpeal  lesmnce

RES IDENT MAGISTRATE MISCELLANEOUS APPEAL NO. 2/86

D
BEFORE: THE HON. MR. JUSTICE ROWE, PRESIDENT -
THE HON. MR. JUSTICE WRIGHT, J.A. =
THE HON. MR. JUSTICE DOWNER, J.A. (AG.)
BETWEEN COLLECTOR OF TAXES COMPLAINANT/APPELLANT ~ (1
(MONTEGO BAY)
AND WINSTON LINCOLN DEFENDANT /APPELLANT

Enos Grant for Appellant

William Alder for Crown

November 23, 24, 1987 and February 5, 1988

ROWE P.:

Section 67 (1) of the Income Tax Act provides inter alia that
every person liabie fo pay income tax in respect of any year of assessment
shall deliver or cause to be delivered by his agent to the Commissioner
or the Collector or “Assistant Collector of Taxes for the parish in which
he resides a frue and correct return of the whole of his income from
every source whatsoever for that year of assessment, and shall if absent
from the Island, give the name and address of an agent residing in the
Island., Section 67 (2) specifies that the time fired for the delivery of
such return is the 15th day of March in the year next following such year
of assessment with a proviso that the Commissioner may by writing extend
the time for the delivery of any person's return. Section 67 (3) provides
that the Commissioner may attach conditions to the extension of time for
ftiling the return.

Winston Lincoln, the defendant/respondent did not file and
deliver to the Commissioner any income fax refurnsas required by Section

67 (1) above for the years of assessment 1978-1984 both incélusive.. Tha



'_respondenT for The years of assessmenf 1981 1983 and under Sec?aon 72 (4)

-of the ACT +o ratse addr?ional :ssessmenfs for fhe years. of assessmenf

L .s1978—1980 We are Told Thaf Tbese aesessmenTs fo?al!ed a sum In excess of

| f!ffeen n:it|on doltars"

NoT:ces of the Assessmen+ were served upon . the responden? in. late
1984, - He wen? in +o see The Commlssroner or :ncome Tax and agreed with
 ~The Comm:ss:oner fhaf He wou!d pay The sum of Three mtiilon doltars in-

-“fuli 5 T?Iemerf of ?he +axpayer? Elabtilfy fo :ncome Tax for the years

' .'_of assessmenf 1978»198A :nclusnve, and of The forbearance ot the Commissioner

| ‘.'payer bu+ varied The Terms o. paymenf The Collecfor of. Taxee appealed and f

Rty _?hfs drcw a cross—appeai fron The responden+ agaans+ fhe varta+ton order.

~from lns;:+uflng'any'cr1m|na! prosacufaons or o?her Eegai proceedings which

"1he mighf have-been_enftTfed +o [ns+l+u+e under The lncome Tax Act.”

On Augus? 2' 3985 summonses were:

:ssued by the Collector of Taxes,
Monfego Bay, aq lnsf ThefrespondenT +o recover The sums- assessed. The

;agreemen? referred +o above was reached befween +he faxpayer and:the-

: CommisSIOﬁeri:I%Sepf*sber 27 1985 NeverTheless Fhe acTion for recovery

f.of +he or:gtnalmsu "assessed prceeeded;?o Trsa! on February 27, 1986 when

_fhe !earned-R ?denf Magtsfrafe ordered The Taxpauer' To pay the sum of

a Three m:illon_>o ﬂars:aeaagreed upon berween The Comm15510ner and +he Tax=

decnsuon upholdlng The order of Thc ResadenT Magrsfra?e in “the Instant case.

'.e__The responden+ Too Th_ffot#oweng pre!rm;nary obJecfxon to the hearing of

*he appea[‘;

'”f&f”ThaT The iearncd Resrdenf Nagas?rafe had :
..and/or this Honourable Court has no juris-.
“5::dlCTi0n .o make any order in This maf?er.:

© AND TAKE NOTICE that the grounds of +he said 7
ob-e"+|on are- as’ foifows '



" a)

That the Notices of Assééémén+'=+hé'505jeé+'
.matter.of informai‘on Nos.:294-295/85 are.a -

nu!lify for the 4ollow'nJ reasons:

"The saad es:essmen‘i‘s are ulTra

vires the powers. of the.:

Commissionar under
aﬂd/OL.-

. Tax. Acts.

C{i1Y That

Do o

The said Ass

fhe lncome

essments.: do...

not comply with The ifncome Tax

- Act,
close +he

in.That, they do not dis~..
particulars as required

._by"Thﬁ_ﬂCf;.aHCXO?

controry o Ths
~Natural Justice
and/or

U

That the ccmnibbioncr of

- That The.said. Assessmentis are
principles of
Land/or unfair; ...

I ncome

Tax did.nct serve any Notice.
requiring the Defendant/Respondent
. To.deliver Rgliurns and/or Statements

of any prof:Ts or

gains or any

,gecounts or any documents whatsoever
in respect of thé Defendant/Respon-

dentfs Income. and/or.

of +he reievant
and/or

)L

assets for. any . -

Years of Assessmenf

That the said Notices of Assessment..

were made without any prior notifi-
.cation to The Defendan*/RespondenT _

and/or without giving the Defendant/
.. Respondent _zny opportunity.to:-make
any represewfaTron; and/or submissions

.as regaids

the Defendant/Respondent's

Income in respect of the said Years

of Assessment..

{vi) _The sal

‘ssessments -aite manlfestly.

"enormAUP and/or o.b:Trary

()

+tutionai,

That +he said Acsescme
pursuant fo The Tex Co
in ?haT Fhe

and /or The proceed;ngs
ction Act are unconsti-
ghts of the Defendant/

is
i o~
b~
ri

k,RespondenT under Section 18 of the Constitution.
‘are being thereby conlraubnnd

cnullity the subsequent
+he ‘agreement mads
are themselves nulli

”‘4:;

Mr. Grant'’s

P

opening Submjgsion:was

he Z7th day of Sepfember
iles, ©

Thet ‘2 the said Notices of Assessment are a

proceedings, in-particular;
1985

naT the. Comm|SSIoner of |ncome

Tax has no power undét"thg”lﬁhbmefTak_Agf rQ mah; an ex-parfe assessment, that

is to say, he has no power to make an as

SEssment;.

i+h T:f



_ .féﬁ,
- ﬂ(a)”.grirsf cons:dering a refurn subn|++°d
L by The -i-axpayer; or : s

':“3Gﬁ?ﬁﬁjf!rsf requ:r:ng The faxpayer o submnf S e
: -'j-a refurn. o S

o He subm|++ed ?ha? noThing |n The Acf p"eciudes Thls Cour+ from enqunrlng

.whuTheP Tne procedure adopfed for The assessmeﬂr FQ|IOWS The Procedure ia;di”
dewn in- The AcT and ?ha+ +h;s Cour; cew exerCtse fhaf POWer when The -
Revenue SGEKS To enfore The collec;lon ot The st assessed For rhese.: _d
_proposaf:ons hc relsed cn +wo oases 1|om Aar'ca o | |

(T) Board of % !aad RnVCﬂde v Joseph Rezoallah & Sons LTd :l

"'-(1962) 1 AH N L. e 1

(2) '. Ola Ve Federal lnlard Revenue Doard (1976) 1 A C R

e Comm. 85 (Nig ) and one from The Pr:\y uOUﬂCiI, Mardav:a Ve Comm|33|oner of  _
tncome Tax (1958) Easfern African Qedor*s 696 o

l thi dea! flrST w:Tn rhe Boerd of Eniand Revenue v. Rezcaliah

supra a deCIS|on of The ederal Supreme Cour* of N!gerba. The eVLdence o
__adduced was ThaT The Board of iniand Revedu '_wlxhouf osv1ng noT:ce +o The
+axpayer Company requ;rlng s: To deEiver a rerurn of lncome 'assessed The_: |

. Company The Companv d d no+ obJec+ or appeal The Chalrman of fne Board“

Then brough+ an. acT;on To recover The Ta* essessed and penalf:es. IT was f
_he!d on appeat lnfer aila
(5) The spec;at procedure of obgecf*on
 wandrappeal; provided by the income "
- Tax Act for’d?Spufing an income Tax
I asseSSNen.; was: not exclusive:
(7Y oen assessment. cenqo% be made under

o The'income Tax Act gederaliy,.'* must
T'gr;xoe made under sowe sec :on of the Act;

'g?(B)Li:an :ncome Tax Hssessmen? made without
“ioarrequest for:ia Refurn of Income. is made
_-;wr?hou: JLrisolc?ion, is.inuil and void,
';aad mUST rematn nnli ang voad

'-f-(9}1-,+he sec*:ons o; The ‘income: Tax Act on
.- objections to and appea!s from assessments
- provide 2 method for having an assessment
.q,fﬂrevaewed or revised,on The pre-supposition
q,The+=+herassessmeﬂ?'was-made.wifh Jjurisdlction;

Tﬁ;(EQ}“~"+he defence ofi nu.i Ty may-be made in an action
“oeto  recover: tax under an- assessment that was
fﬁmude x;Thoer JU:ESu!CTIOﬂ "




-5

Thaf EaéénQés decided-dnreeefe;drer}eeeis wﬁfch is similar
to that which exis?ediid Jamaica arfor»fo:The-esTabFishmenT of The Revenue
Court, The lnferesflng argumenT advanced in Thaf case on behalf of The
Revenue was Thaf *he H:gh CourT of Nzgersa had o lnherenT Jurlsdic+|on .
To declare Thc assessmenf 1nvalsd in +he nroceedtngs for The recovery of.:
tax. It was sald Thaf 1f a sjafuTe creafes new rlghfs and duT;es and
appoints a cpecnf;c Trsbunal To dec:de d;spuTes on mafTers under The
statufe Then The ordlnary courTs are nof ves?ed w1Th any |nherenf JUI!S_;.H
diction To enqu:re :nfo Those ma+?ers and recourse musf be had To Th_
specnfic Tr:bural a!one and Tﬁas is par#sculariy SO where a righT of appeal
from +he +r|buna! is ailowed +o The aggrseved parfies. :The issue as +he
Courf saw eT was whe?her +he specaai procedure for appeallng agains? an
assesemee? vias COﬂClUSIVe SO as To deprlve ?he Hsgh Courf of Jurisd|c+|od$”ﬂ”
to enqulre |n+o ?he vaindlfy of The assessmen+ oft a cialm +o recove: The
tax a[leged To be due The Courf af#er examlning +he ieglsiaflon TOIdIS~ b
cover 1f The ledr_lafure had Taken eway +ne power of The Cour+ To enqu1re;'
lnfo The valtdify of ?he assessmen+ conciuded Tha+ under The Nigerlan ACT
The assessmen? was on!y conclusnve as Tc amounT buT nof as To oTher maffers
and Thaf The Cour+ had a power +o enquire in+o vaiidtfy | SecTion 55 (1)
(2) and (3) of the appl:cabie ngerzan iﬂcome Tax Ac+ is subsfanflal!y +he

same as Sesction 72:(1) (2) ﬂnd {3} of The !ncome Tax Act of lamaica.

--”Secfton 55 provaaes ThaT

'ITJ'“'The Board shall- Droceed #o assess
every person chargeable with The tax
~as soon-as:imay--be affer The expiration
“of the time allowed to such person for
© the delivery: of The refurn provided for
“iin section 47.

: F42) Where a person has deltvered a return the
BT AESTE Boar-d may oy ERERR S

: (a) ~accept ?he return.and: make an
: “assessment acrcrdlng!y,

o by ‘refuse To:acceptithe relurn and,
son itorthe best ofhis: judgment,
determine the amount-of The
chargeable income of The person
and make -an assessment accordingly.



" (3). . Where a person has not delivered a
L veturniand the Boara is of ine opinnon
:;ghfha? such: persot is liable to pay . fax,
he may,.according to the. best of his
.__;;Judgmenf deftermine. amount of: The i
... chargeable income of such person, and make TR
- an_assessment accordingly, but such“assess—{:if‘if
- .ment shall not affect any- tlabitity other=
- crwiser incurred. by ‘such-personbyireason of
hfs faliure or noglec+ ?o delrver 2 refurn ”._

As To Secfion 55 above Bairamian F J. sa}d

S Secffon 55 pre-supposes +haf a person has been': L
: 'Jf;aSKed To dellver a- refurﬂ within a certain dime, o o D
- before he Is assessed; if he hes been asked, he .
=L;,@can be assessed affer: Tha? time: has: passed evenﬁ]iv?J#
"~ though he.has not deliversd a return.. The = .. . o

. <request: to _render: a refurnis a. condition: pre- PR

~cedent’ To assessmenf ~the wa:+|ng for-the time S

..alklowed inithe request to’pass is also a condi= Gl
T tion: precedenu,:bofb conditions. are 1nfended to
..profect a person by- afford:ng him.an opportunity
S of s+af|ng his income and. other relevant metters,
L and an-. assessmenf hlch:does not fulfil either of

< ithos it ' > ‘without Jurfsdchfon and

Revenue.supra was a first

E'e erned_wsfh fhe raISIng of

'_;confexf for what the Court said

'-permi+ The Revenue +o make e“ es+ of rudgmenT assessment without providing

: _hlm wlfh par+acu!ars.;

N _‘f;;,”” Manaavra v{g h'ﬂComm155|oner or !ncome Tax supra went to the

g Privy Councr! and +he ooawion of ?he Board was dellvered bv Lord Scmervell.

"¥The appet!anf bad res;ded |n Kenya s;nce 1921° Er;qn_To 1953 he made no

elncome taxrre+urns

d he bad of”been serve fwttﬁjehy”nofices-cailing for

' e;such refurn ; e§526 1953 the Commissioner
7_-sen+ noT:ces by posf To The aopeilan+ requ:rtnq reTurns under The relevant

sfafufes fo be furn:shed no? less Than Thrrfy days from +he servnce of The _

nofices. The faxpayer who was +hen ouf of The coun?ry asged for Time fo be

;_ex?ended for: about a monfh +o awa|+ h:s refurn To Eas? Afrncaa The

_Comm155|oner wouid have none. of IT and he sTralah?way issued estimated

":_:e assessmenfs on June 26, i.€. Iees_fhaanhir?y days_effer service of the




notice. The:ebpefianffapbéaled.efefmino*fnnf'%ne“assessmenfs were ultra
vires and- vo;d havnng been made before The explraflon of the notice Issued
by the Comm|551oner.'e. | -

m“i When The case.neached the~ Prlvy Couneil the Revenue argued
that SecT:on 72 (*he equavafenf of SGCTIDD 77 (4) of. The Jamaican Statute)
covered any case in whsch Taxpayer had no+ been assessed whetTher he had
had a no+!ce and a “?Jme allowed” under Secflons 50 and 71 or not (Jamaican
equivalent. 70 (1) and 72 (T> ‘ !T was’ conceded fhaf Sechon 72, (KY {72
(4) JYjdid nof aany To currenT cases and Thaf for currenT assessments
Sections 59 and 71 were: 1nfended To be The norma! mach;nery

Lord Somerveli fn dellver;ng The op:nlon of “the Board said:

je “Thelr Lordshlps nave come To The Conciu5|on
that the construction subm;#+ed by..the appellant
is right For the foiiow:ng reasons:

I The power +o make assessmenT under
.. 8. 12 applies to The making of an ...
orug:nai assessment their Lordships
are unable to. imply @ term resfrtcfsng
it o back cases or making it ultra vires
...To opsrate .it at any Time.. . v

One would expect. ar opportunity: to make a:
retfurn To be a condition precedent to
. assessment. This 1s supported by the:
"‘provisions for personal allcwances in
_ Part Vi of the Act. . . If the respondent .
is" rlgnT any person can be assessed
without hav;ng any suchzopportunity.. Trare,. -
would be Two concurrent jurisdictions one
. providing reasonable protection for the
- taxpayer and-the other providing no pro-
. Tection qucad the.original assessment,.apart.
~ from a right of aopeal. :

" such a construction seems to their Lordships
_”IHCOHS|STenT with.The, general and mandatory,.

provisions of s, 71, That section is
. providing how. all original assessmenfs are io.
be made." hmphaSis mine)

The Cour+ wen+ on To hoid Thaf SﬂCTIOﬂ 72 (h) LS 72 (4) (J)7

is deaiing W|?h The rewopentng of cases whlch had been sethed under he .

norma! procedure.




Undcr +ha Kenyan s+afufe “+|me aIIowed“ for the maklng of -

or where no such %fm“:;s flxed by no?uce, Secf;on 59 t3)fsefs the time at

- October 15 in ?he ycar folfow:ng fhe ycar o* lncome fhales chargeable,

October 15 Theroforc_bccomef‘anﬁ

Tqmaflcﬂcg#-off;dafe*fcr the voluntary
' fl!!ng of lncome rax rcfurns.

In Mandavaa s :ase, The Prlvy Councni made reference to

Secflon 59 (1) and ?oi”?)me aliowed” under Sec:;on 59 (1) for.arriving at
'|+s dec:s:on fna+ Tha Comm;ssaoner was oblrged +o serve a notice on the
Taxpayer beforc proceeding To a sessmenT The aufomaTic cuf~off date was

'gnoT a. re!evanf con51dera+10n for fhe CourT because The Commissioner had in

zfacT served a noTice on fhe ?axpayer.” !T does no? seem, howaver that the

-_Pr:vy Counc:i wouid have come To a”dif#erenf conc!us:on lf they had been

3dea':ng w1+h an'automaflc cuf—of _dafe hav=nq regard To The manner in which

’assessmen? and not just to be

ﬁassessmen? wnen made.

;:very re*urn shall be in the

' ,prescr:bed by The Commis_ one .o  whnch fo_make The refurn‘ On the face of

: -i+ The procedure'relaflve +o refurns'commences w:fn The Comm|551oner and it

ﬁ_would seem Tha? he can’ proceed fo a‘“besf Judgmen+" assessmenf under

'5~'_Sec+:on 77 (3 5on!y affer The faxpayer has fa;led To.'eigver a return of

income on The”pfescrlbe“ﬁform despafched +o h:m by The Commassnoner.

'ubmiffe' fha* fhere iS a Code.of Procedurc

'-cesTab{:shed by fho income.Tax.Acfjand ?he ACT provzdes The oniy procedure
"_by whlch an assessmen? can. be challenged as1x>va!:dr?y; quantum or any

-'1ncndenfal quesTnon of law or. facf and for This prlnc:pie he refied upon




- Simonts Taxes. - General Principles and.Procedure;-revised 3rd. Edition-at
Djvfsion,A 3.9 . under- the rubric-"Judicial-Review” where tt.stateds -

= "The Code of procedure- by appeal to the’
Commissioners within stated Time {imits as
laid: down-by The Act provides- generally the
only method by which sn assessment may be
challenged as.to-validity, amount-or any
incidental question of law or fact. A line
of cases going back o the days of the Assessed -
Taxes Acts recognises that, where the legis-
lature: has.constituted: an.authority . To-which
appeals may be made and no appeal is in fact
made, the subject is aftervards effectively: :
bouna as fTo any matter which he could have ra|sed
on.appeal.'. " o s .

This. same point. is: made:.in.The.case: of Allen v, Sharp (1£48)..7 ¢

2 Ex. Rep. 352 per Perke B at 363 where he said:

"We:may: reject from our consideration the. -
question whether, under circumstances like the
present, replevin wili lie, . That point is
settled by The case of George v. Chambers, The
-objection s not-that The: action-of reptevin
will not lie, if a repievin be granted; but
- ~Thatutheprocess of:the Crown: ought notto have
been delayed by a return of the goods. The real
~question:is, whether-an-action-of Frespass+
wouid lie. | am clearly of opinion that it
~would not. On 2-careful consideration.of. these -
acts of Parliament, they seem to me to differ
uoTromethe statute-of Ebizabeth,. as:to-poor=rate
(@), and that the legislature intended that the
-assessment: of The- assessors:appointed-by The-:
commissioners sheuld bs finzl and conclusive,
-unless appealed fromy: in, The first.place; to.the -
commissionars, and further, If nacessary, to The
Judges of the superior, cour?s,- It -would be. ..
Singular ¥ There wera no such provision; for,

.. what z.flood of litigaticn.wouild follow, if @ ... .
every subject of the Crown, who was dissatisfied
with:the- judgment of:the. .assessors;-had a right
to disputc the propriety of Their assessment In

..an-action.agalnst the coliectors. Actlions-would.
be innumerable, juries would have fo decide on

~facts without end;. . judges-on: law; -and-cases: "
would be carried to The highest tribunal, when

- the:exigencies of-the state required-a speedy
determination. Without refgrring to the statutes,

-+1- shoultd say,; apriornisthat the object of the-
legislaturse was to makz the decision of the
assessor.final.and binding; unless disputed In the
manner pointed out. On reading the statutes, |
.come-to-the same.conclusion.” . [Emphasis-mine] -




- And at page 364 he‘conT:nued

e ;“in +ha+ speCial‘case, Tne Ieg:slafure has

"tfexpres:fy made the assessment.final and’
" conclusive; xand;un!ess The pa*T,_,dn brang
_ himse!f withi 2 he has.no..

_ _,oppor*un;fy of..appeallng° Thaf beang so, if a

i 'y, who' has. an’ cppor*un:?y of:appealing, does
| himself of it, it would. be reading that
.act; ‘_'tlnconSIsTenTIy to say that. he is not
'equaliy bound b 3+he asseSSmenf AP

: Subm:_snons ssmllar To Those ﬁade above by.Mr._hIde. were
made %o The Federa! Supreme CourT ;n The Rezqgligg case supra; thaf the
.-QCourT had no [nherenT Jurlsdac+|on To dcciare an assessmenT tnvalnd in o
proceedlngs for The recovcry of Tax.; ST was argued 1n Thaf case fhaf :f
.The sTaTufe crea+ed new rugh?s and dufles anc apporﬂfs a speCtal Tr|bunal
'sfo dec:de dnspuT s on maTTers under The sTaTuTe9 Then the' ordtnary courrs
are. noT vesfed w::h any lnherenT JUFISdtCTIOﬂ ?o enqu;re nnTo +hose maffers

. and recourse muST be had to Tha? spec:frc Tribunai alone and Thas was

- par?aculariy so whcre a righT of appea! from The Trtbuna! was sfsi!

-aliowed To fhe agqrzeved parfies, The Federai Supreme Courf afTer
examlnlng The re!evanf sTafuTes concluded Thaf The secf:on of ?he income

:FﬁTax Acf provuded ThaT The assessmenf was f;za! as regards The amount . of

. the chargeable sncome buf sas no+ conciUvae as fo oTher mafTers and in

' subsequen? proccedings +he Cour% could enqui e tnTo The val:dl?y of Thed'

__assessmenfs,_'T -

Secf;ons 72~76 or fhe !ncome iax Ac. c nféin nrovisions as to

_.__assessmen+s anc appeats from su_Lfassessn__Ts.: SecTton 75 {1) requires

3-+he Commnssuoner'o

;,ncome Tax +o cause a noTlce _Lassessmen+ to be served

-._persona!ly or. by regjsfered pos? on. 2 person who |s assessed by nim to

fff;ncome Tax,_ Suchhn %ice musf s+a+e The amounf a? whtch he is assessed
'fﬁfhe amounf of Tax payab!e by hlm and musf adv:se The person of hts rlghf
: -:%?o d:spufe fhe assessmenf w++h4n Thrr?y days° Secf:on 75 (7) confalns k

- an Impor?anT prov:s;on,_ if says




ol

Where no valid objection or’appeal has béen;"
fodged within the Time limited by this Act -
' .agalnst an dssessment as regards the amounf of
1ﬁ’+hc chargeablo income- cssessed Thereby, or whare
" the amount of the chargeabio income:*has been
~ agreed to under subsection (6), or where the
- amount of such “hargeaoie income has been
"deTermsned on Obj%CTIOD or appeal “the assess-
'5'men+ as made or: agreed To or. deTermincd on appeal,;
“as the case may ' be, shall be finai and conclusive
for 21! purposes of this Act as regards the
amount of such chargeable income [ Emphasis mine]

The:declarafion of vaiidITy con?ained-in_SeeTionf?S (7 Es"”_
narrowly confined. 1? reiaTes only fo chqrneob!e lncome and it is the
amount of charge=bio |ncome wntch under rhe section Is made f;nal and
;anfusive“wherg there jg DO.ObjGCTiQB fo The_gsgessmentﬁwjfhinﬁfhe:
prescribed time. Th?s_;ecfioh_!eayes untouched any of the issues which

_@ighf afi@e prior to assessment and which might affect the validity of
the assessment. In particular this section has no relevance to the
question of notice, thet is fo say, whether or not The process of assoss-
ment cen only commence with the issue of = notice by the Commissioner fo
the Taxpayer.

Section 67 of ?he_lncomg Tax_ﬁgf_which_requires}eyery indi?idual
liable To pay tax o make a return of the whole of his income to the
Commissioner, contains as sub-section (8), the sanction for failure so.

Yo do. It is provided in Secfion 67 (8) as foliows:
"Any person who wilfully fails fo comply
with the provisions of This section shall
be gu|ify of an offence against this Act
ang i the failure continues he shalf at”
~The expiration of each period of thirty
“'days, be’ ou:l*y af a further offence agcfnsf
__fhis Act.’ :

Thare is no gpegific_provlsion in the Income Tax Act fo the
effect Tha+"if:¢ypersqn_fai!sJTo:mgke:hisireTanias_rgquired;ingSegfjon 67
The_Commfssioner_may assesslbim_+o Tax WIThQQT_foThSVHQinQG- _5;¢+20n,?2
(1} of the Act ought not to be construed liberslly to include the two

situations where the Commissioner has in fact served a notice and z2lso the

circumstances where he has seived no such notice., |t was held 1n Qla’s

case supra, that:
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_ IR ‘If is well seff!ed Tha? The prov;saons of a
whrshaen Ll daxing STaTufe areg: aiways strictly. sn?erprefed
' B - and likewise, where: ambiguities arise in the
rqiar,:,};&?ﬁg‘fprocedure in taxation maTTers, vecis the pre-. - ..
' © . sumption that is more. favourable To The Taxpayer i
'4,;n+haf shoutd be adopfed R R RN RIANE

When +nts.ruie :s applted +o The :ns+anf case any ambngu;fy
in Secf;on 72 (T) os +o +he meanlng of ”Timo aikowed to such person For
?He de!ivery of h:s reTJrn“ mus+ be resoived in *avour of the Taxpayer,
Consequenf!y in my oplnton Secrion 72 (1) sﬁouid be conflned to ‘Cases where
- The Commlss*oner has served no+|ce under SGCT!OH 70 of the. Act.
Thts conSTruc?:en of Sec fon. 72 {1) of The Jama;ca Statute
| .profecflon for rhe Texpayer before an assessmenf is. mede, In _Ql§#§ case,
?he CourT was of fhe clear v'ew ?haf The Taxpayer ought not to-be penatized
- for his delinquency tn ftilng h:s ?ax reTurns.-.Omo—Eboh, J., said at

P. 105 of The ReporT

!? is my view Thaf Though +here is clear and
abunden? evidence that .the apaeiianf was guilty
aifure or. wilful dewaui+ in the supply of
lnaormarson or. d:sciosure cencernlng his sources

" of Income, the officials of the" Board have no right or
" power. undar._he ‘taw to inflict any assessmenf which Is

-_o._Tends fo be of a’ Dunarlve naTure gpont him, ...."

i? fo[!ows 1nexorab|y Thaf if The sfafufe ieys ‘down & procedure
'i'for.assessmenT and ThaT procedure con?ains a condlfzon precedenf to any
assessmen* Then dniess Thaf cenduf:on :s fu!f;lled, no assessmen? can be

: vaiidiy made.. A purporfed assessmen+ ;n Thcse cnrcumsTances would béar

nulizfy and on a process for execuf:on of The amoun+ of The assessmen? “the

.'.; Courf can. declare The purporfed as essmenf To be a nufilfy

' Vr;' enr complalned Thaf The koftces of AseessmenT for the
Veers?fQSf 1982 and 1983 were each made aner Secflon 72 (3} of fhe Income

Tax ACT buf ThaT aii Three No?uces of AssessmenT d;d noT confain any

parftcuiars,_d tJanT”'as asseesed’wo :neome fax of $79,6G1,00 in 1981,

$I 824 :76 @0 in 1982"ondd$3,466 667p00 |q 1083__ Eacg Notice of Assessment

45;Thgeﬂcelumn was left
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completely blank in each of the Notices of Assessment for 1981-1983.

- Section 75 of The Act deais gencraliy wlfh +he service of
Notices of.Assessmenf and sefs ou+ ?he procedure for obJecf1ons to the
assessmenfs-so nofffted En sub—secflon 2 o,.SeCTion 75 notices which
are defective in form may be saved in +hc specified circumstances. Section
75 (3) provides a.saving clause for an assessment or the duty charged
thereon. from attack on. the ground of specified mistakes or a variance .
batween the notice and Tthe assessment. Because.of The imporTance_pf“The,
Proviso to 75 (3) L will set out the entire sub-section:

. 75 (3). As -assessment or the duty charged
thereon shall not be impeached or affected -

(a) by reason of a mistake therein as fo -

(i) the name or surname of a person
. liable; or .. .

. {11) . the description of any income;
or

(i11)  +he amount of the tax charged; or

(b) by reason of any variance between the
no+i¢e and~+he.assessmen?-

'ﬁ _‘Prov|ded Thaf En cases of assessmen? the notice

. thereof shall be duly served on the person
. --intended 10 be. charged and . such notice shall
onecontaing ing substance .and. effecf The particulars
.. on.which. +the assessmen? is. made. '

... .M, Grant. submitted that the provisions of the- proviso o
Section. 75 (3) are enacted in a mandatory manner. and those provisions form
a condition.precedent to the .validity of the Notice of Assessment. In The
first.place: there must. be proof of service of the notice upon The person to
. be charged and in the second place +he notice must contain in substance and

etvect the particulars on which the .assessment  is made.

_.Ip 0la v. Federal Board.of Inland Revenue supra, the provision

.of the Income Tax.AcT.whjch_felJ for construction was the proviso_fo__:
Section 35 of the EersonaL Income . Tax (Lagos) AQT”196? which read as follows:

"Provided -that in cases of assessment the notice .
+hereof shall be duly served upon the taxable =
R .. ... . person infended to.be chargad or the person in. .
o whosé name such taxabie’ gorson is chargeable and
~ such.notice shall confaln, in.substance and effec+
The parficuiars oh which The assessment is made.'
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| The under|!ined words-aboveiére identical with The wording in
The Prov1so ?o Secf!on 75 (3) of The Income qu Ac? () qucfed abovp, .
The learned Trzal Judge |n fhe Ola case sald in rglexnon To Thg prov150 o

| :' '“The provzs:on of ?he law as: con*ained in The
. above quoted proviso: is mandatory and: it requires
~That the Tparticulars® must be: stated in the
io notice of .assessment; Therefore,. such. a'provusion
~an. neither properiy nor valsdiy be -varied or .
- omodified by what the respondent’s counselt: ,
describes as 'the usuzal practice by The Board‘
hOfT.Clais iand The itke=?: .-fv Do
“Such par?:culars aro noT only necessary. but
- ecssentiail to enablc an assesses To know the
U SOUNCes . and or basis for.the assessment of his
_--chargaable income and to enable him to see that
~ he is not charged- To Tax +w:ce In respec* of the -
_-same lncomea_ .ﬁ,.,_ :
Tha rcason advancea herein as +o uhe poss:b;ltfy of double
Taxafion on The same :ncome was roT ;n?ended +o be exhausflve. The prescribed
tncome Tax Forms JGA and B fo be used fo” ra=sung addiTsona! and original
tax resDecTtvpiy mako pFOV|szon for The 1nserT'on Thbrcln of ”Parficu!ars
_Of Assessmen+ and Tax Charged" wlTh a sub-huad ror "Sources o Encome"lﬁﬁ

Under The sub-head “bources of fncome" The Comm::s;oner 1s obliged in myd.
_ oplnaon To sTaTu aT he mlu;ru;_doﬁfééé of ancome = g._r'[rade _ashfgssscﬁ;
_:bu51ness,.read proper%y, personél Droper+y anri reference may also be‘mado |
To The consumer:sﬂ of Thc #axpayer and of mcmbars of h!S family e
E am enfiru!y persuadad +ha+ a hoTnce of Assessmenf iS dOfGCTIVe

3'_!f ;T does no+ confa;n |n subs?ance ard OfbeT +h@ oar?:culars or which

: fhe assessmenf is maou,. No?h-ng in Secf;cn 75 (7) can save an assessmen+
'wh[ch |s defecT:vm 35 |§ oarflcuiars as Tha? sunwsecfeon IS on!y concernod.
WITh elfher The asse:smenT OT Tne amoun+ of cnargeable :ncome or The assessmenf
of. fhc amouwf of ancome fax o & - | & | |
| | On" The eV|d61ce avatfab[e |f has no? buen shown that the
o Cohmlssxoner of lncome Tax made a reques? *o W:nsfon Liﬂcoin under Section

70 {1) of The lncomo lax ACT requ rlnc him To make a refurn of his income.

An The absence of such a "eques? for a refurn of. lncome, | am of The view
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that ?he‘aéééss5;nf:;a§:ﬁésé wifhouf jurisdic#ioﬁ and i§ nufl and Qofd f_‘
hold, Too Thaf fhy fallure of The Commt35ioner %o tnclude par+1culars in
the Notice of: Assessmen* renderad The assessmenf 1nvalld
On TﬂvSO flndlngs The appeal by Thﬁ ColiecTor of Taxes, Montego
Bay, flied on harch ?2 1986 prayrng ThaT the order of The Resident Magistrate
be varied by subs+1?uf1ng the figure $r5,0705388°74-for7fhe amount of
$3,000,000.00 is not ﬁainfainab[e as therein he sought 1o enforce assessments
which are heid heretn #o be nuil and vozd
The +axpayer‘Wins+on Lrncoln cross»appea{ed on March 12, 1986
on the srngie ground “that: -
- "The period of Time allcited by the Learned
Resident Magistrate for the payment of The sum
of Three Million Dollars is unreasonable having
“regard to’the amount invoived and theicircum- "
_ sfances of The appei?anf
. Therm is no appeal by Wlnsfon Llncoln agalns+ The quanTum of
$3,000, 000 OO and a prellmlnary obJeCTson in one appeal canno? subST:Tufe.
for an appeal ag=1ns? p=r+1cular order No ev;dence was before The Cour+
as To Thc c:rcquTances in whlch The Agrecmnnf dafed Sepfember 27, 108b made
befwecn The Comm|55|onmr and W|ns+on Lancoin was concluded and it would be
unfenabie f argue +hc+ becauso There exasnod an u[Tra vires assessmen+ The
Taxpayer cnd Thc Commlssnoner couid nof in any c;rcumsTancm arrlve at a
val|d agreemen: as To The income Tax Irab !iTy OT +he Taxpayer°
! would refuse tha dec!araTaon sough+ ﬂ+ paragraph (e) of The -
NoTace of MoT;on Thcf es fhe sazd No+1c05 or Fssessmen* are a nuillfy The
“..§gb;equenflproceedlngs,_{ﬂ parTicuiarg The Agreemenf made The_27fh day of

September, 1985 are themselves nullities.
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L I have hmd The benefif of reading +he Judgmenfs ln draff of +he
Pres;denf and Downﬁr J A (AG ) and l agree N:Th boTh +ha+ The asseasmenfs are
invalid for The reasons sTaTed f Q. nonwcompllance w:fh condlflons preccden+

- Let me-make ; few commen?s abouT 1%@ $3 000,000.00. in respect: of

which an order: for payneﬁf was. made by Thc learned: ReS|denf MagnsTraleo.Jlt_
is unTeresftng o nove 1haT alfhough The Droceedings before the, Court were. at
the 1ns+ance of-Th uoEiecfor of Tﬂxes fo* Thp collection of some $15,000.000.00
The proceedlngs WEra . —aken over by Tne COHSIduFﬁTIOﬂ of. fhe vaille, Tha.
agreement. which The. Taxpayur ?endered in nls e?Tor+ To estop The Cotlector of
Taxes. from pursuing hxs ciatm.f::nere was: no lnformafton before the: Court.
seeking TO-eanrce,Tﬂe paymenrwof;The,égbtgarisingvfromfThjs-agreemenf,which
was propounded by the Taxpayer as evidence of his tax lLiability for the .
period'In_raépegj.of:wﬁichﬁfbégﬁg{{echr_of;?éxes;was;seekin9-+o collect the
$15 000, OG0.00.r Considéréfioh of ThiéiaofeeﬂenT-Then became-?hé subsTanTiaI-
manur for +he af?en?ton of The learned Resrdeﬂf Mnn:s+raTe, Flndang noThing
o lmpeach sTs genusnenebs fhc :earned Pes;dcnf MaglsfraTG went . further than
: proclacmlng liS vaind;?y ‘ She dee an order'for paymenT Wthhﬂ“S not sought by
any- process and; wh=cr varlud The Terms agrced'. Hough xT mus+ be stated that
_ a?_ThaT gaTe.The .Lpryer was already 1ﬂ breach or +hose Terms
| s _8efurg us-%r GranT w0u=d %avo Tﬂﬁ agroemenT go the way of the
 invalid assessmen?é !n.OThL? vo“ds he wanfa To bo?h have his cazke and ecat it.
kWhen it SU|Ted 1ne Tﬂxuayﬁr S purpose he oresen?ed_%he agreemen? as:genuine: but
- having. succecced ;hus far he wrshes aﬂa:n For the. Taxaayer S purpose;: Fo ebtain
~ the reverae resu[a° -b do no? +h!nk Thee can bo a:iowed._.!ngthe;same proceedings
The agreemen#'c nno+ be bo?n vaiid and 1nva':d The ilaai!ify fersthe .
33, OGO OOO OO N my optnaon shouid qfand buf since: The order for:payment made
by the .z.fe@me.d ;_-_R:QS.‘I d._enit_;.M.ag i.sT_raTe- ;.f.a .!; Is outside the method provided .for the
_coi!ection of-EncomebfaXﬁf aminofiperéuédéd~fh$+-ThaT-order'was competently: made.
In the. resulf Therefore The appropriafe measures. for: colinc+|on of- this. sum-
can now be pursuugaﬁ; —' .

a agree- that there should be no order as to costs,
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The taxpayer through his counsel has Taken a preliminéb&ll
objécf?On'+0 ¥héseﬁﬁf6éeédfﬂ§§‘whféﬂ;'T%'SuéCéQSfui;”Qodfd result in -
”The"pufpob+éd'aséésshéﬁfé'médénéh him by the Commissioner of Income S
Téxﬁbe?ﬁg“déélaréd nuliities and the order made by learned Resident
Magistrate; Miss Kay Beckford, exercising her jurisdiction in the
parish of St. James, wolld be set aside: That order required the
taxpayer o pay $3,000,000.00 on or befors 31st August, 1986 although
there was no complaint by the Tax Collector which sought fo recover
that amount. To appreciate the nature of the issues of law reised =
in the objection, 1+ is necessary +o advert to the informations or
complaints laid by the Collector of Texes, the zg¢rewment
between the taxpayer and the Commissioner of IncomeTax, and the
order in the Court below.
1t is fair-to pointiout, as Mr. Grant for The Taipayér
did at the outset of This appeal’ that +he jurisdictional pointsnow
being” pursued was not raised at first instancé. In fact the learned
Resident Magistrate perhaps anticipating an appeal saids:
' %"The court’has not been ‘given the benefit
- 9f perusing either the Notice of )
“Assessment or The Notice of Objection.  In
any event this Court {s not = Court of
" review. The Court has béen called upon”
to determine whether the agreement was
vaiidly entered into after the Collector
~ of Taxes has started an action for
" recovery of ‘income taxeg!® o
“ Also pertinent is that the unchallenged affidavit of the taxpayer which.states
“that although ‘he was served with six notices of Assessment for-the years
1978-83 inclusive, +ha+“he:was=héVéf reqUes+ed +o del lver any refurns'as -
to his profits or gains during *hé%:period.;'He further stated that he -
was not asked o furnish“any-aCcoUnfs:or:ércd&ceidocuﬁeg?é“ag'fo'hiS“'
Income- or: assets for Thafepeﬁiod;’~Theréfdre,rfﬁe;$ax§a§er'Cthlaihs:+ha+x
he was ‘never once'afforded'ah“opbd?fﬂhiTy-?dfmaké répresgnTafiqhs e
concerning the totel amount demanded by‘ThE“+ax#gé$herer5which”inclUdTng‘

and
interest/penalties was over Fiffeen Million Dollars (§15,070,188.74). .
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8.
There was an agreemen? enTered into by the parties on the

27Th Sepfember, 1982 whereby The Taxpayer agreed TO pay Three Ml!tion___ o

'.Dollers ($3 M) 1n seffiemenf on cond:f:on Thaf The Taxga?herer wou[d

noT 1ns+a+u¢e'any crlmtna! or c=v1! proceedings in res: ecf of +h|s : o
maTTer under The Income Tex Acf Praor To Thaf on 2nd AUQusT 1985_'_ o

the Collecfor of |axes ln ST James had laid :nformaflons or _ 

: compiain?s ln The Resndenf Mag!sfrafe s COLFT for The fuli sum of

' -$15 070, 188 74 AT Thaf sTage of fhe proceedlngs, ?he Taxpayer con=.

tended: ThaT The agreemen* was va!td anu succceded in persuading The >

'i.Res;den¢ Mag:sTraTe To so order. The Tax—gafherer on +he oTher hand
,haS'appealed agelnsf ThaT order and IS STIII seektng To recover. The

- full amounT of F:ffeen M;Ii:on Doi!ars.- Nof fo be oquone, fhe

Taxpayer has cross—anpeaied on ?he baSlS The+ hIS successfui subm155|on

.Thaf The agreemenT was valld should be seT as;de, as The ameunf of

| $3 OOO OOO OG was unreasonable {_i |s perf:nenf To pOInf ou? af Th:s

sTage Thaf There was a prev:ous prei:minary ubJ@CTIOﬂ by The Taxpayer o |

-whsch was. overru!ed.; He had confended ThaT *he proceedirgs were

' _crlmtnal whale The Cour* heFd Thef They were c:vsi. See Co"ePTor of

Taxes v. Wznsfon L:ncoEn R M. Niscu Appeal No. 2/86 IT !S ln These |

-c1rcums+ances Tha# The prellminary oo;ecf:on st Taken by The Taxpayer '

.'_Tha? The assessmen? was uifra VIres. Therefore IT was submlffed +here

: couid be no. vailc proceedings in The ReSIoenT Maglsfrafe s Cour+ To

recover fhe assessmenf of $15 OOO GOO OO nor. could There be any recovery

T for a. Iesser amoun+ o* 53 GOO OOD OO as IT was based on an assessmen?

which was vo;d ab IR!TIO.;:e j‘

3 The *oundaflon of Mr. GranT‘s submlssaons was ThaT The r f"

'_.Comm1ssaoner acfed confrary To The mandafory prov:s:ons of The income _

: Tax Act end Therefore The assessmenfs belng w:fhouf any Iegal basas mus? o

o*

be. declareH vo;d ' He furfher con?ended That The faliure to fol!ow fhe
- 3prov;510ns of The sfaTuTe rcsulfed in denying the taxpayer an opportunity

To make: represenfaflons concernlng The assessments made., Also that in
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those c;rcumsfances arb:?rary and excessnve.assessmenfs were made‘and
that amounfed fo an abuse of power. tT was fur*her submnT?ed ThaT
Tthose were aiso grounds for haVInq The assessmep+ declared u!fra Vlres;w
These 5ubmtss;ons wh:ch were sklllfuily developed, ra;sed potn?s of :
law of general publrc |mporTance for +he admlnlsfrafson of The Income.:.
Tax Act, Mr. Alder for The Revenue, on fhe ofher hand confended Thaf..
There werg Spectal procedures proﬂloed for appea!nng agarnsf
assessments of ?he Comm|s5|oner of lncome Tox ond Tha# once Those
procedures were sgnored The assessmenfs became fana! and conclusrie;
sc that it was noT open in Those c;rcumsfances for The ResudenT Magisw.d”

trate to quesTson The assessmen? or for This CourT To do 50,

ln resolvang +has oaswu#e, Therefore, a+ mus+ be conssdered“ N

whether it was open To fhe ?axpayer fo show eT Tne oufse? of +h|s -
appeal ThaT & purpor+ed asses:menf no? being an assessmenT aT all wes
not f|nal and conclu5|ve in co‘la?erat proceed|ngs before fhe Resnden*
MaglsTreTe. To succeed The +axpayer w:i! heve To esTebilsh ;n'. -

orinciplé” and aufhorlfy fhaT if the assessments were u[fra VEres, Tba?

would be 2 good de%eﬁce in proceedlngs ins?afufeo pursuanf ¥ Secfion'””4“4“"

80 of The Income Tox ACT ?o coilecT The debf when The CoEIecTor of
Taxss has lald 2 ﬂompleinf for recavery. ”
.’n Th:s regard |+ sbouid be nofed ThaT The lnforma+1ons
and como!a:nfs of the ColleCTor of Taxes aver ThaT The Taxpayer Was 3
person du!y assessed I+ was, Therefore open To The Taxpcyer To o
chal lenge The assessment at ThaT sfage unless he was precludec by scme
statute from SO ooang.: l* is True That ?here is a speC|aI cppeaf
procedure To The Revenue Cour# pursuanu ?o aecfaon 76 (1) of the

Income Tax nCT E+ reads
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"76 (?) Anv person (hereaffer in Thns Act
. _;referred 4o as the fobjector®)  who
o hast dispu?ed his’ assessmenf by
:"Z;noflce af- obgecflon under section

© 75, and who is dissatisfied with
L othe deClSiCH ‘of the Commissioner
““itherein; mey appeal To the Revenue
S Courtowithin Thirfy ‘days of the
. .date of receiving the Comr ..ioner's
';;;dec151on referred to in subsection
A6 of secfxon 75 crowithin such
.":,”longer perlod as’ may ‘be parmitted
S by or. purcuanf ?o rules of court."

e weefuoen +o The Taxmayer To Tﬂke that route and it Is an
apprcpr:a?e rouTe even lf The assessmenT was ulTra vires. But It wos not
: The on!y rouTe lf ?he chcilenge was To The Jurlsdtcflon of: The Res;denf
Magistrate 1o near and uefermtne whe?her Tne deb+ being sued for was in
fact a debT WlThiﬂ +he mean:ng of Secfton 80 of The lncome Tax Acf
: PerhaPS'xf-:s perflnenT-To se?.ouT-fh;s-secflon-#o-undersfand the 00
confen?son fnaf zf ?he assessmenT WoS 1ndeed Invaiid There couid be no’

: deb? Dursuanf To The sec?lon.. Secflon 80 readS'”-

3income Tax and any ;nferes+ “ayabie S e
S pursuanT to section 79, may be sued
cefor and” recovered in: The Revenue -
~Court, orin a Rasident Maqasfrafe s,
“Court by a Collecfor of Taxes, with
T tull costs of suit, from the person
__icharged ?herew|¢h as ‘a debtidus o
. the Government, as. weit as by the - -
_means prov:ded for in: secflun ;9. A

lf +h|s JurisdsCTlonai noxﬂf cou!d be: Taken before The
Resident Nagisfrafe, Then since. ;here is.a rlghf of appeat pursuanf to

Secfson 25 of The Judacafure (Resadenf MagssfraTes) Court Act then it was

S _proper'of the TaxpaQeEITo"fake The pOInT before Thts Court,

' To deTermlne whe?her The Taxpayer was duly assessed as the
'  tnforﬁaf:on avers,_?here ous”T Tﬂ bc qn enquiryfinfo the provisions of
"_#he !ncome Tax ACT as To how an aeqessmen+ musT be made, This is The
._bQSis on which The deb+ ecomes due fo The revenue. There is a duty on

.:_The Taxpayer fo make reaurns and Tnaf :s sflpuiaTed in Section 67 (1)

E which_reads:
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_"67; (1) SubJeCT o the. prov;ssons of Part
dof The Second. Scbedule, every
_person {iable o pay income tax

. in respec* of any year of assess-
....ment shall’ dellver, or cause o
.. be delivered by his agent, to the
. Commissioner, .or 1o The Coiiecfor
- or.Assistant Collector of Taxes
. for the parish in which he resides,
- a True and correcT refurn of the
. whole of his income from every
. sourcé whatscever: for that year of
assessment and shall, 1f absent
from the lsliand, give the name
and address of an agent residing

in the Island.®. = . R T

Sc far:as-sancfionSaéreréoncerned, if a faxpaygriwiifujly faijs_fg_pomp!y
with section 67 he would be guitty of a criminal cffence,

~The. Act has. further impor?ant_provisjpns_empowerjnghfhe”
Commissicner. tc require the tTaxpayer. to deliver.a refurn of his income.
The Tax—gafherer-Is énuinquisiTor and_as;suchﬁha_is,clothed_wifh_pqwenful
means of enqﬁiry before 59 makes hISaassessmgnT..“BuT_The.AcT-gLVQsﬁfhe
taxpayer ample opporfunlfy To sTaTe his case. ﬁnd present his accounts.
So important are These powers ThaT tf iS necassary To set them out to
appreciate Tha:;neceSSITY for compilanCw w&?h fhem pefore an assess-
ment is made. Of partpqukar;;mporTance¢j§JSe¢T3anZO (1) which

emphasises the oblioa*idﬁ-of.The-Commfssjdnéh_TO_sérve a notice on the
To require him
taxpayer/to-make and deliver a return before he. proceeds o assessment.

Section+70.reads:

W70, - (1).Every perscn, whether he . is or
is not iiable to pay income tax,
upon-whom the Commissioner may cause
a notice to be served requiring him

- ~to.make. and deliver a refurn of his
income or the income of any person,
shall, within fifteen days affer the
date of the service cf such nquce,
make..and.del lver. to the CommisSioner
a return as aforesaid. '

(2) The Comm!ss:oner “may by not less

" than fourteen days’. noTice. in writing,
require any person 1o attend before
him and give evidence with respect Tc
his income.
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-{3) The' Commissioner may require any
~person. to.deldver: a statement of the.
profits orgains arising-to him f#om
ANy, trade, profession: or vocation, .. -
7. and where such person fails To delivermms. wieisumms

such statement or: where the Commissicner.

is not satisfied with the statement de-

- livéred by any such person, he may .

- serve on that. person. a notice "n
cooowreiting requining him o do-any of the
'~Q+oiiowsng Thznﬁs, Thaf is: To say:

”,(a)*?o deltver To Thﬂ CommESaloner
. copies.of such accounts
(including balance shee+s,
~ relating to the “trade, profess-
~~ion.or. vocation as may be
: specaf!ed or. descrabed in the
notice within such peraﬁd as
S may bgTherein specified.
'g;lncludrﬁg, where - the accounts
- have been audited, a copy of
';:;The aud; or' = cerT&f:caTe,

' “;L'j{b}:' ;make ava iabie within such
“oootime as may be speciflied in-
' ;The no?|ce, for inspection by
~the! Commfsqloner, all such: books,
- accounts and: documents. in his
,;h;gaosseSSlon or. power .as.may. be
v vispecifiedior described . in the.
. ‘notice, being- books,: accounTs and
:documents which.contain:
;tnformaTton asg-To: TransacTtons of
fThe Trade DFO|8¢SIOH or: vocaflon.

51(4) !f any person on whom uﬁy such notice
- .ris.served fails without reasonable excuse -
Ciito, comply w:Th The requ;remenfs of the
-+ .notice, he shall be: guttly of an offonce

: ;aga!ﬁs* Th s Aﬁ?

_lf These SiPTu+ory powers are noT complled wz?h *hen The specific comglaint

_f_(n +he NoT:ce n. Moflon ?haf The PsseSSWﬂnTs were tn breach of tThe fair

bearlng requrremenfs confemplafcd by Tbe "+a+uT was ~Welf founded and the

_furTher com;la;n# Thaf The resulT;ng assessment;were arb:frary is

-legtflmaTe._ On.fhﬂs baSISrThe condnfaon-precedenf~sTrpuiaTed in Section

-70 (1) To maka a vaiid assessmenT was qu foiloweu as no nctice was served

-and consequanfly There wculd be no assessmenf w;Thsn Th mezning of the
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There are aufhor:ftes from common iaw JUFlSdICTIOHS whtch

suppert this conTenflon. tn Federnf Board of lniand Revenue Ve Joseph

Rezcaltah & Sons_LTd., 1 Aii N L R. 1 af page 10 Batrcmlan; Fd.,
consTrusng The”kaggrjan sfafufe~pg+s.yT3rhus:fﬁ
Section 55 nrﬂv:des Thus'

"55. (1) The Beard shal! proceed fo assess
" svery person chargeablie with the tax
as may be after the expiration of the
+ime allowed to such person for
detivery of the return provided for
‘in“section 47, I

(2) Where a person has delivered 2
retgrn The'Board_may_f*f

7 (a) accept the refurn and make an
o :assessmenf accord-ng!y,

(bY refuse to sccept the return
. and, tc The best of his
- .Judgmenf determine ths amount
" of the chargeable income of
the person and make: an 255855
menT accordlngiy.

" (3) Where a perscnhas not delivered 2
return and’ the Board is'of the opinion
+haT such person istfiable fo pay tax,
he may, acccrding o the best of his
‘judgment, determine’ amount of the

" chargeable income of such person and
- meke an assessment accordingly, but such
" assessment shalt” not affect any
*iabiiity otherwise incurred by such
“person by reason cf his“failure or
neglect tc delnver & refurn.

~ (The "he may' and 'his judgment' should
perhaps read 'the Board may ¥ and” ! the’
Beard's judgment'.)

Section 55 presupposes That 2 person has
been asked to deliver & return within a .-
. certain Time, before he is assessed; if
he has been ‘asked, he may be assessed;
after That time ras nassed, ~even
though he has' not deliversd a return.,
e v The request to render o refurn is a
' R ‘condition precedent o assessment; the © -
~waiting fcr the times allowed in The
reguest ‘o ‘péss Is dlsc & conditicn
precedent; both condifions are intended
to protect & perscn by affording him an
opportunity of stating his income and
other relevant matters; and an assessment
which does not fulfil either of those
conditions is made without jurisdiction,
and is null and void."”
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ln Mandavaa {éﬁ‘ug Commqssacner of _ nééme Tak'(1958) E.A. 697, the

Prlvy Councnl had Tc cons;der Tne provasions of The lncome Tax AcT of P
Kenya which was in: some respecﬁssum:iar fo ours.h Lord Somerve[l sfa?ed f__
at page -69_7: ' |

';“59. (1) The Commissioner.may, by nofice
N wrlflnq, require any person 1o
_ surﬂ;sh him within a reascnablz time,
..nct.being’ less Than thirty days from
“the daTe of c=ervtce of such notice,
with a refurn of "incoms and of such
._parflcu!ars may . be required for the
';ipurﬁosos of fhls Act with: respect to
- the income, upon mhich such persen
-y}?ppears TJ be chargeobie._:

:;_(3) Wnere any peracn chargcab!e with
otex has.not’ furnished a: refurn within
o _nine ﬂJﬂThS after the end of the year
- of income, 1t sha!l be the duty. of
- lievery. such: person noTw|+hsTanding that
o onoonotice has;‘een served. upen: such
}ufperson under: sub-s (1) to give notice
. to - the, Commussaoner before October 15
n the . year. .olluw1ng the. year of
income ThaT he is so r‘harg:;ea!:»le."

:Then - a? page: 700 Lord Somervei! conTlnues.. -

' "The appellanT sumeTTed ThaT s.-?i (13
..tiays down’ the procedure. which has to.
" be foliowed in all cases. “The words.
At men a!lowed2 and.This is not . -
“disputed, refer to the Time ailowed -
~for . The: furn;shxng of the.return under. - -
g, 59 (1), If therefore the A
;:;,Commssssoner betuevcs someone 1o be
. assessable or. possibly assessable he _
': musT serve a no: ce"“f(Emphasis supplied)

After +hese chaTvcns and inferpre+alions df The sTa?uTe, lord Somervel |
B r9|TeraTed on: page 701 Thﬂf-— "One wauld expecT an: opporfunl#y fo make a
' reTurn To be a cond[?aon precedch to. cSSGSSﬂGnT._-’H,'.

The provrs&ons re!afing 0. he assessmenT of Tax reinfhrce The
-confenTton ThaT before There can be a valxd 3ssessmenf The Taxwgafherer
musT comply wlfh The fprov15|ons of servxng a roTace on: The Taxpayer To
.makeeazreturg. Sec?ton 2 L1) reads *hus | o '

: 4_?72 A1) The Commtasxoner shait proceed I
7 4o mssess every persen, liable fo.
" the payment of fax as scon.as may
‘be affer the expiration:of the f:me
a2l {owed fo such. perscn for the
' deiivery;of-his_refurn,"



25.

Further, the Act contemp lates three situstions, where the return is
accepted, where It is rejected, and where roreturn is mede..” The
provision reads thus:

"74 (2) Whmre 3 pbrson has - dellvercd a
refurn, fhe Comm;ss;oner may.

'f(o) accepT the return and make an
< _ossessmenf uccordingty, or

“(p) if he has reasonable ground
o fnr Thsnking that The retumn
is not a true and correct
return, refuse to accept the
return and, tc the best of his
"fJudamen? determine The amount
_of the income of the person
_ and assess hrm accordingly.

_ (3) Where a person has not delivered 2
“return and the Commissicner is of the
. cpinion Thaf such person is' Fiable to
. tex, he may, according tosthe best of
- his Judgmenf ‘determine:the amount of
+he 'income of such person, and assess
him accordingly, buf such assessment
shall not affect any liability other-
- wise incurred by such person by reason
of his f?iiure or neg ec? ?o deliver a
;_reTurn;"_:__ :

It is manlfes+ ThaT the: CommiSStoner mad@ a best judgment
assessment pursuant o 72'(3) as Tha Taxsayer*dld:nQT deliver a return.
But such an assessmenT could only bc made zf The Comm1551oner had
required z reTurn of Hlm. Also of fmporTancb 15 The taxpayer's insis-
tence that the Noticesof Assessment served on him did not containithe -
particulars of ths substance and effect cn’which the assessments were
made and that such a failure o compty with the proviso of-Section 75 -
(3) of the Act rendered the sssessments invalid. This submission appears
to be well founded @s without the particulars) ‘the Commissioner would riot.
have obeyed an essential requirement of the statute and the faxpayer
would not know on what basis the assessment was made, However, it was’

Mr. Alder's cohféﬁfion,*hafsfhs-Tsxpayer‘s'gniy retief is stipulated

in Section 75 (4) which reads:
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" any person disputes The assessment
_ ,(any determination or. other decision
Codoee oo o made: by thes Commissioner: before The
S0 sl making of the assessment; “and upon
woEs cowhich it Is based) he may-apply to the.
' Commissioner, by notice of obJecfion
dnowriting, To review and to revise
+he assessment made upon nim. Such
app!ication shall’ s+afe preCIsely The
grounds of obJechon To the
- assessment: and shall be made w:?k n %
o thirty: days from +he date of the =
: vﬂ-servnce of The no+zce of assessmenT "

lf this procedure s ﬁo? resorfeo To, fhen counse! for The revenue
argued that The prov:suons of secftuh' :C75 1s appl:cable. it states:

-'“75 (7) Where ne vai:d ebJecTion has
i ~been lodged within: tThe Time .limited
-i;nby this Act . against an: aSSessmenT
- .as;‘regards the amount of the
:;f‘chargecble income” assessed Thsreby,
i orwhere The amount’ of the charge-
~o-able-income: has been .agreed: To:.under
© . subsection (6}, or where The amount
.. of sugh charﬂedbte income has. been
'teideTerm|ned o obJecflon or. appeai
: “the assessment as made:.or agreed to
- or.determined on appeal, as The case
~ may be, - shall be final.and.- .
. -conclus ve for. all purposes of Thls
o Act as regards the amount of such
'thhargeable !ncome,? ;8:.-. -

if a- vaiad obgec?ton *o The Commtssaoner before assessment or

'.Thereaffer To fhe Rsvenue Cour+ |s fhe oniy meTho» of chaltenge open Fo..

The Taxpayec*mggd_tbose were lgnored as, They were . in Thls case, Then Tho

assessmenf weuld be Tlne! ang ccnclu5|ve for a{i purposes of Thls Ac+

'-.Such a confenfton lgnores +ne cenon of vonsTrucTwn wh;ch stipulates ThaT

:f the manda;ory provas;ons of _ =+a+u+a are noT fo!iowed then The

' -resulTs wh:ch flow Therefrom are vo:d Tnere are. expreSSIons of

: prlnCIDIe and =u+hors+ies wh:ch suggesf Tha? such a vozd assessment can

be used as a defence |n cot!a?erai proceedings end They mus+ be examined

to see. whaf iigh* They Threw n The subJec?
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Take The case of A!Ien v. Sharp (7848} 2 Exch 352, relied

oh by the revenue.’ Parke, s a? page 365 gives examples where lack of
Jjurisdiction was rei1ed o by The Taxpayer in colia#eral proceedings
where a special procedure was provided. He sald..,

¥The Caseiof'WGaver-v; Prggg'(a);wwhich arose
under the Poor-rate Act, 42 ElizJc, 2, is
distinguishable; for-that act conily enables
“the overseers to rate The inhabitants of a
“parish, and’ consequently thejustices had-no
jurisdicticn to grant a warrant for
enforcing a2 rave assessed on a party who had
“ne fand in the narish., Where, howsver, The
party s an: 1nﬁabx+an+ ‘and he is reted for
“too much, The oroper course istto appeal,
Ea'nd-'?respass willnet lies "So, with respect
to the case of Charleton v. Alway (b) : there,
‘by the terms 'of the stat. 20 Geo. 3, the
“-assessors were bound to distinguish between
“the different- descriptions 'of land; and not
‘having dcne so, and the‘plaintiff having paid
" the assessment’ in respect of a-portion of the
land, he was entitled ?o TreaT +he assessment
U asta nuill?y. ; o

Rolfe, B,, at page 360 s+a+cs

"Byt our” deC|51on is not-thet an assessment
made withcut jurisdiction witl bind,"

AR insfance whereé collateral challenge 'was permitted by pro-

hibition was K!ng v. The Ccmm|5510nbr For Genera! Purposes of Income Fax:

for Ken51n9+on7€1914) 3 KiB, 445, in approving cf this in Ex parte Hooper .

(1915) 3 K.B. 768, Lord Reading said:

"It was 2isc deciced by The Court of Appee!
in tThat cass that pr»bxbsT;on witl lie and
‘is an appropriate remecdy 1f the' Commissioners
~have acted without jurisdiction., The
‘Commissionars for Kensington had assessed, in
respect of galns and pror:?s frofm - 1ore1gn
ncssessions, the person who was in law
~assessable by the Cocmmissioners for the City
" of London only. " It was held that the
Commissioners fcr Kensington had no
jurisdiction t¢ assess him; and the Court -
granted the prohibition."



“kn The ezca[lah's case Bairamlan, F J., af page 13, after

referrzng ?o Secflon 63 of'ThefN}ger1an Ac? Wthh resembies Sectlon;

KA of our ACT 's _'é'dé:.:'.'_

“Ftnaliy, ?here is. secf;on 63 whlch makes
v the as essmenf final and concIuStVe as
;wreaards'fho ameunt: of chargcabie tncome,
-i?vand the. Tax. becomes recoverab!e by suit
L under SGCTIOD 69, uoon @ cerflflca?e of
'L,The Board.;. STl :

[_,if appears Tbaf secTrons 59 61 and 62
i on-objections and’ apoeal, were: tnTerded fo
" 'provide a: mefhod for' havsng an.assessment
‘reviewed and revised, on “+he oresuppos:Tlon
,;Thaf the assessment wes made with
- jurisdiction: they do not in’ my View:
-contemplate & case where it was made’ without
Jurisdiction. - Suppose, for examp le, that a
~_person - is. assessed by the Board 1o pay # 90
- without having been asked to defiver a
return PE hc compialns 4o the Board that
;lehe ossessmenf was: illegal, and the Beard
~.does. not. accede’ To his; compfa}nf he WCaN go
s *he Appeal CommISSIOners, butif. They alse
fhgrefuse to listen, there the matter ends, On
S lthe arqumenf for ?he Board when. he . is sued
- ..under section: 69, he cannof advance  the
e defence that Thb assessmenf was: ui+ra vires
- .but’the Court must. give judgment ordering
" him to- pay The tax assessed. albthough it was
. -assessed without . JUFESdiCTIOn and itlegal.
'-Q;ThaT is.an absurb resui* “which. must be. Wrong.

st have a: remedy against. an Illegat - .
e Ao 'f'assessmenfhﬁ-i? may. bg_That_hQ“ggn sue. The LI

~ Board - for a declarafion That the assessmenf _
‘was ‘Ifiegal ;ibut I can see nd reason why: hah s

should not. walf until he' is sued by. the
~Board: and- then makeé his defence., The Board
.-_canno+ take sheiter: under’ secticn 60 cf the
Rt for thatisection. saves:an’ ‘assessment
ifrom attack onthe qround of mssfake, defect
“or omassion M The same is in substance and
“effect in conforms:y withior: accord;no To the
Cinfent: and meanrng of “this OrdlnanceJ" it
“does inot save it frem. attack on the ‘ground
_Thaf it was made wiThouT JUFISOICTIOH.

oo boams alive to the orﬁv351“n dn section 83
7 that.an assessmen+ becomes final ang =
conclusive as to.the amount of the: chargeaoie S
- income, " L Tn;nk +that presuppo;es Tha? it was
Limadewith. Jur154;CTfon for if i% wesinult and. ...
' vo:d ab lnlllO, tT mus? rematn nul! and votd T

Earlier, Unsworfh F J.,'af Page 8 of ?haf case, sald. s



“1? will be noied ?ho? the section provides
" fhat.the assessment is final, @s regards
the amount of the chargeatle income. in
“myt View however, it istnot conclusive as fo
other matters, and the Court in- subsequenT ‘
. proceedings cen inguire into the ValTdiFy ™™
" of the assessment except in so far as iT
I's restricted by section 58 (secticn 50
‘revised), which'is not retevant to the
“matters: :nquired 1nTo by “the High Court
' in this.case. “This view is supported by
“the fact “that ‘section 60 (16) (62 revised)
orovides thzt there is no appéal to the
High.Court under fhe .special. orocedure
_where an assessment does not .exceed £100
...and, .if the assessment be. conclusive as
- to.validity, a nerson assessed at #100
or less.would have no.reccurse to.The
~ Courts fo dispufe the. valsdt?y of. the
.- assessment.

in reachlng The obove CODClUSlon T have
not been unmindful of the'fact that a
pofnt of law involving validity might be
" déalt with on-appeal toithe High Court
7 under the spectal procedure. s frue
" that under those circumstances the matter
“ecould nof be raltsed zgain before the High
“ Court on a ¢laim for the recovery of the
“Ffax, but the exn!ana?ton for this is fhe faw
“of ‘estoppe! and not' any provxsaon of “The
_ Income Tax Act res;rwcfing ‘the power 'of the
*jHlsh Court t+& rnqulre 1n+o The va!idlfy of
_an assassmen+ e

FurTher, to- demons?rafe that “final and’ c0nc|usave can have

a limited meaningg ST LUCIa stnes & Esfafes Co., L”d.; v. St. Lucia

(Colonial Trcasurer) (1924) A, C 508 wWas C|+ed at - page 513 and it reads:

: "Inasmuch as.-in The;r Lordshlps' Judgmenf
- the company was:in the year 1921 not.-
- --assessable -at-all, it .was.not 2 person
+ ‘requirec¢ by the Ordinance fo make.and
..detiver -a return!, but was outside the
Ordinance-altegether, and action. taken
‘outside the Ordinance.cannot resulf .in
~anything “final 2nd- conclusivel. agatnsT
The Company..™ . - . coe .

To mﬁimind:+hs_subm{ssiohs“ohfbgha?f:df Thg faxpayer were well
fcunded, s:nCe The conda?sons p ecedenT To assessmen# wh:ch required, the
Comm155|oner To requesT a refurn from “+the Taxnayer were noT complied with
angd the veid assessmenf,wn;ch resulted was not f{pal.and,conclug}vc in
These proceediﬁgs. AcdHionzlty, the %ailure to parTicularise Tﬁé
substance and effect on which the assessment was made as ordained by the

statute was fatal and so made the Notices of Assessment exhibited void.
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Therefore :I findrfhe'preiih?hery obJecfiehe as regards assessments
'e_succeed and +he Collecfor cannoT aroue The meriTs Gf The appeatl to
recover The sum; of $19 070 188 74 lnsfeed of 53 OOO OOO OO a8 ordered
'_by #he~Re31denT Mag:sfrafe.-

AparT from chulienglng The assessmenfs .as. being lnvalie
Mr. Gran+ also challenged The orﬂer Thaf The ?axpayer shou{d pay:
$5,000, OOO GO Since Th!e-is aiso a prellmlnary obJeeTion it is

necessary to seT ouf The amoun?s ciasmed as duly asceqsed in the

'-compiasnfs, The preCIse order of +he Resruen+ Nagnsfrafe, and .Then

__examane whe+her on ThaT basas The ReSIdenT Mag:sfrafe had any JUFIS*
.;dicflon To make The r“r‘der she dld make.;ﬁfeeﬂ.{elﬁe B

- | The ssx comp!aln?s To recover dest for The period are
'fas fo!iows*"' L |

1979 = $866,074.80 o
LT 19_80_‘”_: i " S 51,1 1 ;1:'-,:8__99_.80_;1 SR .'; D
L8t e $1,990,993.84
19827 e 0 $667,953,00:
1983 —;’,-;_$6 920 191, 70

The hrder of The Res:denT MagisfraTe in reSpecT cf. The six
C compia:n?s are as. fotlows. .
o "I There;ore order Tth the. DaymenT of Three
me!ifon dollars be made.on or before the 31st.
Auous? 1986 we
The NOTICG uf Mofion faces The prob!em, aiThough it was not
drafTed w:Th prec55[on.' AT {c) lT rends. |
| -"Tha? as The sald Nof|ces of Assessment are
a nullity, the subsequenf procesdings, in
' parflcusar, the agreement made the 27+h
day..of - Sepfemner 1985 are themselves
nu!Ilees.ﬁ. ' ' IR SR

if The COHCGﬂTFcTIOh !S on. +he subsequenf proceedtngs and

lgnoring The acreemenT Then There was no Jurlsdlcuon TO'recover as debts

"'.eThe amounfs srlnulared in ?he znformeflons or indeed any oTher amount,

'_Furfher, 51nce_{n declertngvfhe,assessmenfs_a nulliTy,_There is a
._reTrospecTive1effeg+,}The Resident.MagisTrafe could. make no order: in

: respecffof Theeinformefions}_'Efeie]frue_thaf by virtue of 73 (6) of the



Income Tax ‘Act; there can be an ‘agreed.assessment, but 'such. an-
assessment would in the clrcumstances of this case have o be recovered:
as a debt by way cf complaint. There was no such complaints To
clarify this, it is*beST-Toaquofe”Sécfion-75-(6)«which-is as folklows:
175 (6) - |In the‘event of any person assessed, -
who has obgecfed'fo azn assessment made
- upon thimy-agreeing with the Commissioner:
as to The amuun+ at which he is liable to
be’assessed; the assessment shall be
amended accorcincly, In any cother event
“the Commissiorier shall give notice in:
writing to the person ¢f his deC|510n
in respect of the'dbjectioni™:

CrTo my mind; the préiiminafy“objecTIoh*cn‘This-aspecf of the
case alsc succeeds, as the Tax Collector faid no complaint o reccver -
such a sum of three million: dol[ars on an amended assessmen? 'The order
therefore must be set asuqe,? Becauce of ?he failure To take these

jurisdicticnal points beiow}-;ifhinkgfhe approprlafeuorder is no order

as to cosTs.




