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LACCA, P,

I have had tne opportunity of reading the judgment

of White, J.A., and I agree with his reasons.
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What is interesting about this case is that accord-
ing to Lord Edrmund Davies at wpage 154a., ‘the appellants
argued that, in thes absence of a clause expressly making
time of the essence of thot contract, the law regards a
contract for the salc of land as unbroken for all purposes
even if the date for completion is not adhered tc provided
that the party =t fault nevertheless comvcletes within a
reasonable time itheveafier and that s. 41 of the Law of
Property Act 1925 (like its vpredecessor, s. 25(7) of the
Supreme Court of Judicature Act [10873]) enjoins the courts
"to treat the Present contract in that way'.

This arsumernt Lord Edmund Davies described as
‘unacceptable’. He opined that:

"Althouga as Buckley, L.J., szid in the Court
of Apweal [1979] 3 All E.R. 723 at page 765;
[19C3) 2 1.L.RB. 18% at mpapge 102:

viensassssess direct authoriiy is lacking,
there are substantial grounds for holding
that {rith one exception referred to later)
failure to comnlete a contract for the sale
of land on the specified date constitutes a
breach thereof and entitles the other party
to recover any damages properly attributable
thereto. Tue former courts of eouity did

not rewrite contracts, nor did they hold

that a ran who had broken his word had kept
it. 1lo case nhas been cited to vyour Lordships
where they denied all relief to the petitioner
who u©roved that the respondent had delayed in
the duz performance of his contrazct. but what
they <id in prorer circumstances was to
ameliorate the asperities of the common law,
They differed from the commonr law courts in
the granting of remedies and not ii the
recognition of rights, and, so, far from
altering the substantive comion law, they
followed it and applied it in taeir own
courts when they thought it risht to do so.
'"Contractual terms as to comgletioan afford
but one example of these general principles.
At law time was always considered to be of
the essence of the contract and (until a

late stage) the party who faiied to comulete
on the due date was without defence or remedy,
so trhat on the vendor's defeult, the pur-
chaser could repudiate the contract aad
recover his deposit together witu the costs
of irvesticating title, or claim such other
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"damares &5 would meet lLis case’'. And

Phelws v. Prothero (1&55) 7 DE.Z.il. § G.

722 at 73%-734 44 E.R, 280 =2t 225 shows

that, ‘had he irstead “roceeced ir. a

court of : N”lty he could recovar damaces
. .«.

whe*“er oy not he had also sourht rg,c1f1c
performanca' ',

Contrary to tle view of Viscount Dilhorne,

o

Lord Edmund Davies further expressed the view at page
155f {198C] 2 231 ®.7.:

"The fact that time had not besn declared
to be of the essence does not meszn that the
express date for cowpletion couid be sup-
planted by the court's treatin: it as a
mere tarcet date and, in CfLeCL« enavling
the defaulting party to insert into the
contractuel provision some sucih words
LA or within a reasonable time

thereaftar?® ¥,

The pointed remerik of Lord Fraser of Tullybelton

o

o)
O

at page 140 c-4 [1320] 2 A1l E.R., can repecated:

"A promise to do something on a certain date
is not imglerented by doing the thing within
a tiwe, ssonable, or otherwise, axter that
date., argunent to the contrery is made,
if arye , more difficult by t© words ‘or
before? which introduce a limited degree of
elasticity and rmake it all the wmore 1impossi-
ble, in my view to imnly any further
elasticivy’,

T

In his further judgment Lord Fraser developed three
propositions after ke had examined the relevant authorities.

The first provwosition was:

“AlT these statements show tinat th> noble and
lgarned Lords who made them regarded any breach

as tk time in a contract for the sale of land
as uncuestionably a breach of the contract,
althouph they said that a party in breach of
that stipulation might be relisved of the full
consaquences of the breach to the cextent of
allOW1 ;o kim to obtain specific peviormance
of tihe coniract. There is no surgestion that
he would be relieved from any liability for
damages.

Failure to complete a contract for the sale of
land on the due date has been treated by the
court as a breach of the comtract siving rise

to 2 clain for darmages if any Lavs been suffered
in sever 87 casas to which we were referred”.
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comnletion of tiec coatract which was revertheless completed
within the time made of the essence' by notice to complete.

4 i

That brsach was held to sound in damarcs. fo the present

/for




-21-

case the failuxs to cbtain and ;roduce thc letter of

v

commitment within %-+ stivulated time did not by itself

o]
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o

terminate the contract of sale., FHad he orover notice

)

of failure becm ~ivern within the tine siated for the

notice, the res.ondznt would have been bound by the

rescission of tue as.ellant. As it turned out, the con-

&3
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tract became absolun

et}
v

n

2

enforceatle Ly its terms.,
Time was not oriziially of the essence where completion
was concerned, =nd the failure to take advantage of
OSpecial Conditicn (ii) was comcounded when the appellant
failed to comzlete at all.

In the civcunmstances of this cas: the zppellant's
claim for the return of the deposit of $30.032.00 cannot

oL

be successful. This amount was no mors

g 10% of
purchase price waich is the normal amount devsosited on a
contract for the selc of land. It was not an unconscionabl:
or extravagant imwost on the appcllant., It was not a
penalty, belns ot cisproportionate to ithe vurchase price.
The money was sxowrsssly wald as a dewosit, and since the
buyer is in deifavli e cannot recover the money at law at
2ll. This is not 2 case which satisfies the recuirements

for the intervention of eqguity, to relisve the buyer and

tc comwel the vendor to repay the money. Sege per

Demning, L.J., in fStockloser v Johnsor {13547 1 All E.R.

page 030 at paze 237 P-C.
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