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RATTRAY P

I have had the opportunity of reading the judgments of
Forte, J A ana Wolfe J A which arrive at differing conclusions
as to the fate of tnis appeal.

1 agree with both that the production of orange juice
in the manner described does not fall within Group 10 of the
First Schecule of the General Consumption Tax ACTt and cannot
for the reascons given in both juagments fall under the rubric
of "agricultural productcion.

The learned trial judge was, therefore, wrong in law in
zero rating the orange juice under this provicion of .he Acw. I
am, however, of the view that the orange juice fzlls f{o be zero
rated under the classification of Group I:

"Raw foodstuffs as follows:
(a) fresh fruits and vegerables
... Which contain nc additive

and which is not subject to
any process other than ...

{(ii) slicing, mincing, grinding,
drying or chopping.”
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The process ©0 wnich the orange fruit was subjecved is the grih&ing
process.
For the reasons given by Forte J A in his juagment, with
which I fully agree, I would dismiss the appeal with costs to the

respondent to be taxed if not agreed.



FORTE J A

On the igth and 19th April 1954, having heard arguments
of counsel, we announced that we would take time out to consider
the very interesting submissions before coming to a determination
of the issues Znvolved in the appeal.

The appeal concerns the basic question of whether the
respondent's orange juice is subject to the payment of General
Consumption Tax or whether it is qualified to be zero-rated by
virtue of the provisions of Group I and/or 10 of Partv Ii of the
first schedule of the General Consumption Tax Act 19%1. At the
hearing of the appeal made by the respondent company to the
Revenue Court, the learned judge found that the orange juice was
zero-rated by virtue of Group 10U (supra), but concluded that it
did not come within the matters zero-rated under Group 1 (supra).

Befofe us, on the basis of the Commissioner's challenge
of the learned juage's finding re Group 16, and the company's
challenge in Respondent's notice re the finding in respect of
group 1, the gquestions remained the same. In order to maintain
the order in which the arguments were heard, I propose to deal
firstly with the appeal of the Commissioner which dealt with
Group 1U (supraj i.e. whether the orange juice is gualified for
zero-rating on the basis of being an "agriculcvural production” as
provided therein, and thereafter to deal with the Nesponcent’s Nouice
which concerns the question of whether the orance ju.ce Zuaiifies
under Group I (supra) by virtue of being fresh frult To which no
additives have been aaded, and which has gone thrcugn nc processes
cther than those provided in the schedule.

Zoricultural Production

In coming to his decision in favour of the proposition
that the orange juice boxed in the label "Tru~juice” is agricul-
tural production the learned trial judge relied on tre following

passage in W & JB Eastwood Ltd v Herrod (Valuation OIficen 1 aAll

E R 774 at 776 per Lord Reid:
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“The whole object of producing a

crop on the agricultural land is

to market it in one form or

another, and I think that anything
done in the farm buildings,
ancluding storage and treatment,
must be held to pe done in connec-
tion with the agricultural cperations
on the land.”

but he was alsc aware of the caution expressed by Lord Reid (at

the same page)

"But here again there must be a
limit., Everything is saleable

at a price, so even storage for

a time or very simple treatment
is not strictly necessary. One
must have regard to ordinary and
reascnable practice. But there
comes a stage when further opera-
tions cannot reasonably be said
tc be consequential on the
agricultural operations of producing
the crop.”

The learned judge concluded:

then:

"If the appellant's operations. could
be descrribed as a simple farmgate
disposal, I do not think there
woulG be any doubt in the minds of
reasonable men, that this was done
1n connection with ivs agricultural
opexrations and therefore part GE
its agricultural producticon activi-
ties, ™

"I would say, in spite of the urging
of Revenue Counsel, that disposal

of the crop is part of agricultural
production because this is the
commonsense approach. People prodvca
gooas. 1it's common sense thatc tho
people produce in order to puat for
sale. ... I have caken the view tnarv
the appellant's claim to be :ero-
rated falls within Group 1U of Par:

I of the Schedule to the Act ...".

In support of the learned judge's finding the respondent relied

the above passages as also a further passage in the gzeach of

Iord Reid in W & J B Eastwood Lté = Herrod (supral) atc page 779

letter a:

on
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"I agree with Lora Patrick when he
said in Assessor for Midlothian v
Buccleuch Estates Ltd (19827 &C
453 at 459 -

"I would agree that agriculture .
and pasturage do not cease when:
the crops are grown or beasts
raised, but may properly include
operations reasonably necessary
to make the product marketable
or disposable to profzit.™

Mr. Wood for the appellant used these passages, inter alia, to
formulate the following submission:

"The Respondent submits that upon
any proper construcition of that
term, steps taken to maxe a
farmer's produce marketable must
be regarded as a part of the
farmexr's agricultural activity,
and where as in the present case,
the produce 1s only marketaole
after undergoing a process or
treatment then it is permissible
to regard that treatment as a part
of the farmer's activity of
agricultural production. In this
regard the eviaence of the
Respondent to the effect that the
oranges which are used for the
production of juice are not other-
wise marketable, anda would
otherwise be dumped, is most
relevant for the determinacion of
this issue., This is not & case
where the farmer carries on
business which can be described
as independent of the production
of 1ts crop. Rather, the
activity of producing orange
juice is an ancillary activity,
which is intimately connected to
the Respondent's farm and carricd
out at the farm with the sole
objective of making a part of the
Resporndent's produce marketable
$s0 that it would not otherwise ¢o
to waste.”

in order to determine whether the case of ¥ & < B Eastwood

e

Ltd v. Herrod {supra), in which there was such heavy reliance, is

of assistance to the issues in this case, a summary Dy Lord Reid

(page776), cof the facts in that case is nereuvnder set out:
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"My Lords, the ratepayers
produce broiler chickens for the
market. They occupy 1,156 acres at
various points on which are a large
number of buildings including 72
broiler houses each of which houses
22,000 birds. These birds are
hatched in a hatchery and transferred
to broiler houses when a day old
and they are kept for ten weeks in
the broiler house and then sent to
4 packing station to be killed and
dressed. To provide the eggs from
whichk these birds are hatched day-~old
cockerels and laying hens are bought
and put in 290 layer houses. The
cockerels are put out on land amount-
ing to some 20 acres for 15 weeks
when eight weeks old, but neither
the laying hens nor the broiler
chickens ever go out of the buildings.
The 2C acres on which the cockerels
are put out is changec¢ from time to
time but otherwise substantially the
whole of the 1,150 acres is used to
grow barley for feeding the birds.
But this is not nearly enough.

There is a mill on the land where
this barley, other grain purchasea
and other foodstuffs are made up into
suitable food for the birds. The
grain grown on this land is only
about 13 per cent of the total grain
used in the mill.™"

Then he stated the issue in that case:

"The guestion in this case is whether
&ll these buildings are exempt from
rating by reason of the provisions
of the Rating and Valuation
(Apportionment) Act 1928."

in order to be exempt, the buildings would have to be "agricultural
buildings” as defined in the Act, (per Lord Reid at pages 777):

* 'Agricultural buildings' means

buildings (other than dwelling

houses) occupied together with

agricultural land or being or

forming part of a market garden,

and in either case used solely

in connection with agricultural

operations thereon.?
In refining the issue in the case - Lord Reid determined that the
single impertant point for determination was whether «he buildings

were solely used in connection with agricultural operations on the

agricultural land. He concluded at page 779 letrer b:
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“If Y have correctly determined the
meaning of the statutory definition,
the buildings with which this case
1s concerned fall far cutside its
scope. Their use is in no sense
ancillary to the agricultural -
Operations on the land. fThis is a
large commercial enterprise in
which the use of che Tand plays a
Very minor part. Seven-eighis of
the grain and all the other con-
stituents of the food for the
poultry are bought in the market,
far the greater part of the poultry
never go on the landa at all, and
the fact that the cockerels run for
& few weeks on a small parc of the
land is a very small element in

the whole operation. It would I
think be a travesty of language t©o
say that these builaings are used
solely in connection with agricul-
tural operations on this lana.”

The above extracts from the case cemonscrate that it was
concerned with the activities in the buildings to determine whether
the buildings were solely used in connection with agricultural
operations on the agricultural land. &il the dicta relied on by
the learned judge and Mr. Wood, refer to some activity done in order
to make the product marketable. In my view, this contention 1s not
within the area for determination. Here, we are concerned with
whether the proauct is Dy virtue of Group 16 of Partc II of the First
Scheaule of the Acv: zero-rated and not  whecher the procacs by
which xt is produced is entitled to that rating. Group 10 of Part II
of the First Schedule of the General Consumption Tax Act, under which
this claim is made reads as follows:

"i. ‘Agricultural producticn, including
stock farming, forestry cultivation
and fresh water rfish farming.

2. Provision of water services.

3. Production of bauxite and alumina.
4. GSupply of services at private
hospitals (including veterinary
hospitals and medical diagneostic

centres and laporatories) approved
py the Miniscer of Health.
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"5. Internacional freight ana ancillary
services including port and harbour
services, docking, perthing and mooring,
conservancy aircraft landing, parking
and housing, apron services, airport
navigation services, transportation to
@he point where the‘goods are entered;
demurrage or arranging any such
services.”

It 1s clear from the wording employed in this Group, that
it relates to activities in relation to all the items which are
therein zero-rated, and not to the end product. In my view the
words "agriculcural produccion® as used in this section relates
to the act of producing some form of agricultural goocds, and
does not relate to the produced goods. In this view I am forti-
fied not only by the unambiguous wording of the section, but also
by the fact that items which would be tne result of agricultural
production are zero-rated by virtue of Group I of Part II of the
Schedule which deals with foodstuff e.g. fresh fruits vegetables
meat, poultry and fish. For emphasis however it is only necessary
to note that Group 10 is headed "Activities® and then paragraph I
having stated “agricultural productions” continues Yincluding
stock-farming, forestry cultivation, and fresh water fish farming,
each of which connotes an activity in the area to which it relates.

As we are concerned here with whether orange juice is zero-
rated, and not with thne activity involved in 1ites production it is
my view that Group 10 is irrelevant and canznct avail *he taxpayer
in ris claim that orange juice is zero-rated by vircie of tre
provisicns in Group 10 of Part II of the Firsv Schedelsz of the
Act. I would conclude that the learned judge was in error when
he found to the contrary.

1 now turn my attention to the respondent's clsim that the
orange juice is zero~rated by virtue of Group I of the said

Zchedule which reads:
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"Ttems which are zero-rated
Group I - Foodstuff

1. Raw foodstuff as follows -~

(a) fresh fruits and vegetables,
excluaing imported apples;
pears and quinces, apricots,
cherries, peaches (including
nectarines), plums and sloes,
berries and grapes, Kiwis

) ground provision:

) iegumes;

{cl} onions and garlic;

{e) meat;

(£) poultry:

(g) fish, crustacean or mollusc,

which contain no additive and which is
not subject 1o any process other than -

(i} freezing, chilling, salting or
packaging,

{ii) slicing, mincing, grinding dicing
ocr chopping; or

(iii) natural drying.

The matter came before the Revenue Court, as a result of the
ruling of the Commissioner that fresh orange juice did not come
within Group I of Part II of the First sScnedule of the Act and
therefore was not gqualified te be zero-rated. 1n 1ts appeal to
the Revenue Court, the respondent alleged on this issue that
the Commissioner erred as a matter of Law in tiat "he failed to
appreciate that the Appellant's (the Respondent - Campany)
orange juice fell within Group I item I(a)cf Parc IF of ths Faixrst
Schedule to the aAct in that such Jjuice is produced from
fruit, namely oranges which contain no adiitives whitsoever and
are not subject to any process other than granding, chilling and
in some events packaging and so cught to be treated as zero-rated.

In his Statement of Case to the Revenue Court, the Ccmmissioner
alleged that having received a submission by the «oupany that the
cranges should be zero-rated as nNO process other than "squeezing”

1s utilized in its extraction, he subsequently indicated to the
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company's actorney-at-law by letter dated l4th October, 1991,
that in his opinion the oranges were subject to a process other
than those mentioned in the Act and conseqguently the juice
extracted therefrom was subject to General Consumption Tax.

He then signified his intention, tTo advance that contention
wnen in paragraph 4, he pleaded thus:

"4, AND FURTHER TAKE NOTICE that the
Respondent will contend at the hearing
of this Appeal that the aforesaid
Decision has been validly made and
should be confirmed by this Honourable
Court for the following, inter alia,
reasons:
REASONS
a) That in extracting the juice from
the oranges, the orangesare subject
to a process other than those
mentioned in Group I of Part II of
the FIRST SCHEDULE to the General
Consumption Tax Act.”
it should be noted, however, that in its Reply to the Statsment of
Claim, the Company (respondent) denied that it had ever submitted
to the Commissioner that no process other than “squeezing” 1s
utilized in the extraction of juice from its oranges, but instead
submitted to the Commissicner that no process other than "grinding”
is so utilized.

The issues then confined itself to whether the process DY
which the Jjuice was extracted from the oranges involved "grinding”
which is specifically mentioned in Group T or “sque=2zing” which is
not specifically mentioned therein. In his affidav:it,

Mr. Mark McConnell a member of the Management Committee of the
Company, attested inter alia, the fcocllowing:

“The Appellant produces on average

306,000 field boxes of oranges

per annum from its citrus farm,

A field box weighs on average

ninety pounds. EpproxXimately

20 per cent of the Appellant’'s

orange crop 1is marketed in the
form of orange juice without any
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"additives, which is produced at

the Appellant’'s farm in Bog Walk.
This orange juice is produced by

an extractor manulfactured by Food
Machinery Corporation. The

oranges are placed in the extractor
which in effect grinds the oranges
to extract the juice. The ground
orange skins and pulp are sold by
the Appellant as animal feed.®

Mr. McConnell, also gave verbal evidence at the hearing, in which
he stated that 70% of the oranges grown on the farm are exported,

of the remaining 30% a small portion is sold in Jamaica as fresh
oranges; the remainder is made into orange juice in various forms
and sold. The oranges used for juicing, are not exported because
they have blemishes, and would have had to be duriped if not so used.
He then explained in detail, the process by which the juice is
extracted from the oranges as follows:

"Oranges are washed, to remove dirt
from the outer skin and¢ then conveyed
along a conveyor belt to Extractor
where they fall into Extractor which
has five cups. Each cup has an
upper and lower cup. Oranges fall
into lower one and upper one is
forced down mechanically under extreme
pressure. At the same time, there 1is
& strainer which is fixed inte the
middle of the crange. Pressure from
cup grinds the orange and forces
the juice through the strainer.

In the next motion, the two cups come
apart, moving the ground peel on to
another conveyor which takes it to an

Animal Feed Bay. The gicund peel. is
sold to farmers as animal fezed fTor
cattle.,®

In cross—~examination he stated:

“Cups are in the form of fingers -
fingers from top cup mesh exactly
with fingers of lower cup.

The insides of the fingers are very
sharp and cut oranges as fingers

go down and form a sealed cup.
Oranges do not gev Lroken until
fingers form sealed cup preventing
spiliage. It encloses and then
continues on applying pressure. The
oranges are then sliced up and
squeezed. There is & strainer in
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"the shape of a point which goes up
through the middle of both cups

and pressure forces the juice into
the strainer. Juice is then allowea
to flow out of cup into a container.
Each machine has five pairs of cups.
So in one action the machine‘s 5 cups
move 1n approximately one (1) second.

2

As to whether the process could be described as grinding
Oor sgueezing, in reply to counsel for the Commissioner he maintained
that the description is a matter of terminology and stated that the
makers of the machine - FMC Extractor refers to it as crushing,
grinding and squeezing and any of these three terminologies, has keen
used in his plant. It being agreed on both sides that the orange
juice was not subjected to any treatment and that no additives etc
were added to it, the issue was confined to whether it was zero-rated
by virtue of the classification in the First Schedule of the Act
Part If as an item falling under i(a)(ii). Was the process applied
in extracting the juice within the exceptions in the section thus
allowing the product to retain the classification of fresh fruits?

The learned juage answered the question thus:

"It seemed to me that, on the evidence,
what took place involved a process

other than those delineated in the
paragraph. I refer, of course, to the
process of extraction. I have

phrased my response to submissions in
this form because aithough a number of
submissions were made about the meaning
of grinding, and whether or not tiis
included squeezing, I do not, Wil
respect, think that the argvments Lkased
thereon are particularly beipful <=«
relevant. The Appellant says grinding
and the description in part describes

a grinding preocess. If therefore the
matter stopped there, then it s=euws td
me that it would be entitled to succeed
under Group I. However, in my judgment,
based on the evidence, the process
descriked by the witness is more complex
than one of grinding simpliciter. The
operation involves subjecting the orange
to pressure in a cup which preoduces a
separation cf the juice from the gulp
and that juice, by a process, is led
through a pipe into a tank. The
remaining pulp goes on to a separata
conveyor where it ends up i1n bays for
sale as animal fced.
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"T therefore find on that evidence
that what is involved in ths
Appellant's preoducticn of orange
juice is a process of grinding
oranges and a further process of
separating the juice from the
pulp and thersfore it cannot be
said that it is not subkject te
any process other than grinding
and therefore it cannot be zero-
raced, at any rate, under this
provision in the statute.

In its Respondent's notice, the company challenged this finding
of the learned judge in the following ground:

"The learned judge erred as a

matter of law when he found that

there was a process of separa-

tion after the Respondent's

oranges were ground in circum-

stances where, to the contrary,

there was no such evidence before

him and it was the uncontraaicted

evidence adduced on behalf of the

Respondent that after the oranges

were ground in the manner herein-

before set forth, there was no

further process applied.”

in advancing this argument before us, Mr. Wood for the

respondent relied inter alia on the verbal testimony of
Mr. McConnell, in which in explaining the process, and in answer
to counsel for the Commissioner he stated, (as already referred to
but repeated here for convenience) that:

YEach machine has five pairs of

cups. Soc in on= action the

machine's 5 cups move in
approximately one (1) second.

"
There was really no contest that the orange Ju.cc i
extracted from the orange, in one motion by the machinz, and there
is really no evidence, that there is some additional prccess by
which the juice is extracted after the cranges have been ground.
In my view, the evidence of HMr. McConnell, as to th: workings of
the mechanism of the F M Extractor demonstrates that it is this
action of the machine that results in the extractic:r of the Jjuice

from the orange. To put it ancther way, this action results in

the juice being separated from the rest of the orange i.e. the pulp
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and skin. I therefore agree with the contention of Mr. Wood that
the learned judge erred when he found that there was a further
process which led to the separation of the juice from the pulp
etc. In fact, the only evidence of "another motion® is the cups
coming apart after the process is completed in crder to release
the juice, pulp and skin.

However, there still remains to be answered, whether the
process by which the juice was extracted could be described as
"grinding® for which the respondents contend thereby bringing it
within the provisions of Group I. The learned judge concluded
that the action of the machine, as described by Mr. McConnell
indicated ac least that thére was 1in part a grinding process, and
if that were all he would have found that the orange juice came
within Group I. He was apparently influenced by the application
of pressure on the cups which in his opinion produces the separation
of the juice from the pulp in coming to the finding that this action
was a further process. It is clear then that had he not fallen into
error in finding that this was a further process, he would have been
satisfied that the process applied to the orange was one of grinding.

The contention of the appellants, however, is that no matter
what the action is called, the evidence reveals that there was an
extraction of the juice, and therefore a separation from the skin
and pulp of the orange which resulted in som=thing other than a fresh
fruit. |

This argument must be considered agaiust the background of
the provisions of Group I, which allows the processeé e.g. naturail
drying and salting which would necessarily result in t{he changing
of character of a "fresh® fruit or veyetable or for -hat matter any
of the items zerco-rated thereunder. In addition, it cannot be

contradicted that the juice of an orange is a part oi that orange,

and in circumstances where no additives have pbeen added to it, in my view

PR L~ Y o T N PO et e PR [
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even after 1t has been extracted it is but a part of the fresh
fruit which is zero-rated. If the appelliants are correct in
their contention, then it would lead to the absurd conclusion
that the orange would be zero-rated, but the juice within would
not be. What then, if after the grinding process, the juice,
the pulp and the skin remained together, and were sold in that
form without any cther process. If that were so, then there could
be no argument that what resulted from the grinding would be
zero-rated. It seems to me to be absurd to say that since they
are separated, and dealt with differently, there can be no
classification of zero-rating. Another example of absurdity, would
be the case of a restaurantc, where the orange could be so0ld at
zero-rated tax, but once the customer requests the juice of that
orange the Jjuice would attract a tax, because the orange was
squeezed in order to extract the juice.,

In my view, there was evidence upon which the learned
judge could have come to his conclusion that a grinding process
was described by the respondents but he fell into error by con-
cluding that some further process was applied which took the
orange juice derived therefrom, out of the scope of Group Y. The
evidence showed one process which was a grinding process and this
preserved the zero-rating provided for in Group I for fresh fruit.
In any event I would find that the juice being a part of the fresh
fruit (the orange) it would nevertheless guaiify fox zero-rating
under Group I, not being subjected to any additives or any process
other than one which resulted in its extraction ivom the fruit.

I would conclude that the orange juice gqueliifies for zero-
rating by virtue of Group I of Part II of the First Schedule of the
Act, but does not under Group 1lU of the same Schedule.

In the result I would dismiss the appeal.



WOLFE, J.A.: {(DISSERTING)

The respeondsnt is an industrial and Provident Society
engaged in the businees of citrus farming. The zespondent culti-
vates approximacely 1,550 acres of land atc Bog Walk in the parish
of %aint Catherine im citrus, particularly oranges. Further, the

respondent 1S an kpprovod farmer pursuanc to the provisions cf che
Tncome Tax ACT section 36(D)(1) by an order made on July 7, 19e7,

by which the respondent's agricultural aciivity in connection with

~

ithe growing of citrus is approved for the grant of relief from

Approximacely 70% of the oranges gjrowa 18 packaged and
cuported. OFf zhe wemaining 30%, approzimately 1903 is solid locally.

The remaining 30% is coaverted znito orange juice and sold locally

[

wichout any additives

Having regara ¢ 1ssues raised in this appeal,;, it becomes
necesary ©o se:t out the process employed in exiraciing the juice
from the oranges. The oranges are washed Lo remove the dirt fiom
~he outer skin and vhen conveyed alcong a couveyor belt to an
exiraccor where they fall intc the extractor wnich has five cups.
Zach cup has an upper and lower cup. Urnkages fall into the lower
cne and the upper one is forced down nechesnically under excTIeme
pressure. &t che 3ame Time there 13 & ctrainer which 1s fixed
into the middle of <he orange. Pressure from the CuUp grinds tne
orange and forces the juice through Ll 3Trainer.

Tn the nox- motiocn, the two cups cone apart, cving che

ground peei on oo anotlierl couveyor which cakes it ©o0 «a aniual

feed bay. ‘The ground peel is scld o farmers as animal fesd Low
cattcle.

By letter dated hugusi 27; 1991, +the zesponden- sought
fiom the Commissicner of General Consumplion Tax exempeion from

Cencral Consumphion Tax on the basis set out 12 the sald letrer:



"27th August, 1991

Mr, Clive liicholas

The Comnissioner

General Consumpiion Tax
121 Constant Spring Road
Kingston ©

i}

Deayx iz, Nichclas,

te

Re: United Escates Limiced

We act on behalf of United Estates Limited,
a Conpany actively engaged n the agricul-
tural sector of Jamaica which produces,
inter alza, freshly squeezed orange juice.
Thiz product contains no additives such as
water, concentrate or sugar and is not
subject to any process other than giinding
for the extraction of the juice. This pro-
duct ig retailed in boxes and also sold in
bulk Lo companies manufacturing beverages.
This g the means whereby approximately
30% of the Company's annual citrus crops
iz marketed lecally and is a vital part of
ts agricultural production.

(BN

v,

je are of the opinion tha:c freshly squeezed
crange julce produced by our client 1s

zero zaced for General Coasumpuion Tax pur-
posez 1t is & partc of the Company's agri-
cultural production which is zere rated
wnder Group 10 - Activitiss and as iv falls
within the definiticn of 'Raw Foodstuif'
under Group 1 - Foodstuff bo:h set out in
parxc Zi of tche First Schedule to the
Geaneral Consumpiion Tax act i3%1.

Iz i3 interesting to note thal in the
United Kinguom, freshly syueeszed citrus
fruit juice is zero raced. EBEnclosed is a
copy of ithe correspondence between Sun-
juice Limited and H.w. Customs and Excise

Vat Uffzce relative to thls preduct.

L.

We would ask that you let uz have your
2arly confirmatcion that the product above-
described is zero rated and conseguent.y
not subject to General Conswiption Tax.

g
G
o
r

g falthfully,
LIVILGSTOE, ALEXANDER & LBEVY
Poir:  AUGELA M. FUWLER (MRS

C.C. iiz. khark FcConnell
Uniied Estates Limited.”

By letter dated CGctober 14, 1991, the Commissioner ruled
that the producc was subject te Geaneral Consamptron Tax for the

reasons staced in the letter:



The ruling of the Tax Conmissiones

appeal to the Judge of the Revenue Couuri seeking an order thac:

_l‘s‘_

“Messreg Livingston alexander & Levy

[}

P O Box 142
72 Haibour Street
BINGSTON JAMAICA WI

1

it has been decirded that the sgueezing

cf oranges to make orange juice will be
subject to General Consumphion Tax (GOT)
as in our opinion, the oranges are sub-

Orfu

thm ﬁCt.e

ject Lo & process cother than ihose men-—
ioned in Part I of the First Schedule
£

Our undexrstandaing is that so¢ long as the
Zzecro—~raved goods (oranges) are subject

€O any process other than those menticned
in the Act, the product would nc longer

be the sane.

The delay in replying is regretted.

Yours truly

THE GEWEERZL CONSUMPTIOH Tid DEPART

CLIVE HICHOLAS
COMMLGSICNER, GCT.©

MENT

led the respondent

s 0 oOXangea juice without d Loives produced

=1
<

by the Appellant is zero

ed pursuant to

1w
the provisions of the Gencral Consumption
Tax Act and cherefore doea net attract

Genexral Consumption Tax,.”

On the 2Znd day of July, 19%9%92, iawsh,

revenue Couru, allowed the appeal against the
Commissicner of General

respondent’s

[

ocrange juice gualified for zero

of Group 10 of Part IL of the Fiirszt Schedule

Consumpeion Tax ACZ.

The appelliaac now sesks wo set aside

3

c., Jud

Jiooot th

decisiocr. of tn

Consumpeion Tax on the

rating ucder

~o the

0

[

order

7
by
u
s
y

b
o

Geaeral

of the

to

1]

=

Judge of the Revenue Court and to rescore the crder made by the

x Commiszssionel. The respondent in a Rezpo

contends thac

the juagemenc of the learned

ndent's

Weotice

judge of tne Revenuo
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Court ought to be affirwmed on the addiitional ground that the
product gualified for zervo rating undey Item L of Group 1, Paxrit X
cf the First Schedule of the Gencral Consumpcion Tax Act,
Three grouvnds of appeal were argued by the appeilant, vizs

"i. That the learned Judge crred and/ox
mesdzrecced himself in lew in failing
Lo ayply the proper rules cof con-
struction in interpreting item i of
Group 10 of Paxrt LI of the Firxst
Schedule to the General Consumption

Tax Act.

2. That the learned Judge erred and/or
migdirected himself in law in applying
the vrong tests and/or pri i
detcermining whether the Rusponacnt s
orange juice in guestion vas agrlcul—
tural production® within the meaning
of tliat term as used in ftem 1 of
Gooup 10 of Part II of :che First Sche-~
dnle to the General Consumpiion Tax

Acl .,

3. 7That the learned Judge prred ana/oxr

misdirecced himself in law in holding
¢ the Respondent's orange juice in
:stion is entitled to a zero racing
suQ
o

4

pow

uant to Item 1 of Group iU of
If of the First Zchedule to the

Lbl

S e g D
&

b'H

r}mwja ¢

cneral Consumption Tax Ach.
£11 chree grounds were argued together aud £o can convenieatly

be dealt with togethex in this judgment.

he issue which azrose for resclution was whether ox noct

L

+he orange juice produced by the respondent gualified to be zero

7}

vacted under the provisions of the Gensral Consumption Tax ACt.
For the purpose of ithis appeal, thres provisions of the Act are
relevant. Secuicn 3{1) enacts:

"Subject o the provisions of thig AcCt
there shall be imposed frow and after
Lhe appointed day, a tax to be Mnown
as general comsumption tax --

(a) on the supply of goods and
ervices by a registered tax
pqyﬁr in the ccurse or fur-
therance cf a tazable acti-
vity carried on by that tax

payer.
Saction 2(1) defines taxable activity
as 'any activity, being an activity
ca ed on in the form of a business,

4

-+ 7
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Part iI of the First Schedule dcals with items which are

zero rated under thg hct pursuant to scection 24. Group 1 deals

"1, Ruw focdstuff as follows:

{a) fresh fruits and ve_;'ablgsy
excluding imporied apples,; pears
and guinces, apricoce, cherries,
peaches (including nectarines),
pluns and sloes, berries and
grapes, kiwis

which contazn no additive and which is
not subject to any proecess ouiher than --

ire eZ¢ng, chilling,; sealting ox
pacikaging;

(ii} elicing, mincing, grinding,
dicing or chuopping; oxr

{(iii) natural dryzag.”
The other relevant provision is Group 18 of the said Fixst Sche-
dule which deals wiilh activities which are zoro rated:
"1, agricultural production, inclucing

stock farming, fores “"y culylvaL*on

and fresh water fish farming.”
Deces the orange ‘juice, produced by the respondent, gualify to
be zero rated uucoer Group 1 oxr 10 of the First Schedule to the
ACL?

Group 1 ©f ithe First Schedule deals with raw foodstuff -
fresh fruits and vegetables. The quescion therefore is, can
ocrange juice be classified as fresh fruit or vegetables? Lo

cubt the fruii crange would fall withis :the ambit of the st L CTLON
Juice is obtainad by extracting it from the fruit. I =m inclined
-0 the view that the extract is not embraced within vne scope of
Group l. The Encyclopaedia Brittanica Vol. $ at page 965 in its

"Fruit in ics strict botenical sense is

the freshly or dry ripened OVaIT]
slant enclosing the seed ox seeds. Popu-
larly however the term 15 resuvricted ?o
the ripened ovaries chat ace <woet and
either succulent cr pulpy.”

o -
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mhls definition clecarly excludes the juicse, extracted from the

fruit, being class’fied as firesh fru“_°

This comcluzicn, however, does not finally dispose of the
i1zsue as the section goes on to speak abecut "which contains no
additive and which is nct subject to aay cther process other

than:

(i} freezing, chilling, salting ox
packaging;

-
=
~

slicing, nincing, griading, dicing
or c¢hoepplng; ox

(iii} =maturel drying.”
Can +ihe product come within the aforesaid provisions?

it is coummen ground that the juice contains no additive. It is

rr

the respondent's case that co extract the juice the oranges are
subjected to & process of grinding. The Ounfcrd Concise Dictionary
defines the word “"grind" as (1) to reduce to small particles ox
powder by crushing between mill-stones, cceth etcc. Signif acly,
in all the processes mentioned in (ii) the nacure of the product
is mot changed, that is, to say neivher siicing, mincing, dicing
©or chopping has ti:e effect of transforming the product imto juice.
I am of the view that if the legislature had intended the juice
to be zero ratad it would simply have included juicing as onc
of the procezses. In effect, although the manufacturers have
labelled the process as grinding, the process is really cne of
Juicing and is, cherofore, not within che enbit of tle sgccion.
Group 10 of the Fiwst 5Bchedule of Part 1L zord sates +ac

following activicies:

"Agricultuzal production, including

scock farming, forestry cult.vatiocn

and fresh water fish farmiang.”
The guestion, therefore, arises whether or not the proauction
of orange juice is within the term "agricultural production®.

The lzarned judge of the Revonuce Court, in the resolution

-

of the issue, copinod:
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"...because the cobject of zgriculiural
production from a commonsense point of
view musc inherently involve the dispo-
sal of the crop harvested.”

He found support for this proposition in W & J B Fastwood Litd,

v, Herrod [1570] 1 &1l E.R. 774 at pagce 773G per Lord Reids

“ic was argued for the valuation ofilcer
that the words 'used ,..1in connection
icultural opcraticns should be

gsrricitly and narrowly constitiucd so as
to «xcludc 3

buzildings uszed Lo deal with

che producis of these cperacions. 1
cbscrve Lthat in the reportad argument
beifore che Lands Tribunal in Thompson
v Milk Marketing Board it was submitted
with ragaru to a dairy farm that what
happened o the milk afver ¢ nad been
"nuskbanded' was in ne senss an agricul-
ceral operation. One mighit pour 1t down
the drair or use 1t ia this way or that,
but that had nothing co do with the agri-
culiuvral operations on the land. The
ultimate decision of the Couxrt of appeal
in that case is nct surpzising zf that
was the kind of far~fetcned airgument
subnitted by the valuation officer.”
"And here is the passags on which I wish
to put more cmphasiss’

"The whole object of producing a crop on
the agreicultural land is to mailet 1t in
one form or another, and I -hink that
anyihing done in the farw bulldings,
including storage and creaument, must

@ held tc be done in coangciion with
the agricultural operaticnz on the land.”

¥Mr, Alder for the appellant subnitted that the learned
judge erved in relying on the decisioca as the statuce which was
being interproted therein, the Rating and Valuation { spportionment)
in pari maceria with nhe Gencval Censuamption Tax
ad Jhercla was waecher
puildings werae "usced solely in connection witn agriculcural
cperations.”

Mr. Wood for the respondent countercd that ihe decisicn
was most relevant as it also understood that agricultural
operations dces noi cease when a Ciop is

operations reasopnably necessary to macliict

submittced that the diccum of Roche, J. xin Re Prior [1927]

T.L.Kk. 784 at pzge 785 suppcrts the propositions
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“Persons are employed in agriculture and
ﬂOlecul cure when employed upon any opera-
cion done about the produccion, prepara-
tion, or transfer of the products of farm
or garden or orchard in the best saleable
condition to a first buyer or te a sales-
man or agent for sale if omne be employed,
Oor to a distinct business under one pro-
lecuorshlp..-.BuL i1f the adustrial status
ané occupations of the employed persons
are guch that, though thay are working
about or in connection wiih z farm garden
or orchard, they may propb"iv be said to
be essentially pursuing thei. own special
occupation, they are not employea in
agriculture or horiticulture within the
meanisig of this rule.®

i find the conclusion arrived at by the learned judge and

tlie arguments of Mr. Vocod flawed. In the instant case the issue
is whether ox not the manufacturing of orange juice is agricul-

tural production. In Eastwood's case (supra) the issue was

agricultural products

on a farm were used sclely in connection with agricultural

operatcions. In Eastwood®s case (supra) the guestion answered

Surely & building used for the storage of crops on farm

is being used in agricultural operations. The marketing of the

cranges in their natural state would, in my view, be an agricul-
tuxral production activity but cextainly not the manufacturing
of orange juice.

Secondly, traussforming the orangas into orange juice is
not an operation which is veasonably ncecoegsary to macket che

oranges. OCrange juice is, in my view, the crestion of 2 com-

pleteiy new pzoduct.

Prior's case (supra) is singularly unneloful 1n resclving

the issue. In Prior's case the court was concerned wieth whether

cxr not, for purposes of the

persons engagad wo a farmer

Unemployment ingsurance hot, 1220, U.X.,

in processes forming a pLt

marketing of products and not their culiure or produccion were

engaged in agriculture.

One has to leook at the specriic guestion

which was referred to Roche, J. for consideration. The question

WeS e
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"Whether persons enployed in one case as
foremaun and in the other cases as regular

or seasonal workers, in prepariny the
produﬂﬂ of nurserymer and narket gardeners
for transport (eg. by trimiing ard bunching
cut flowers, grading frui:z, and packaging)
were ‘employed in horticultuxre' within the
meaning cf exception (a) of Pa“t 11 of the
First wchedule to the Unemployment Insurance
Act, 19Z

it is in the context of the specific guesizon that the dictum of
Roche, J. must be understood.

in W & J B Eastwood Ltd. v. Herrod (supra) Lord Reid

recognised the fact that the phrase agricultural operatcions, for
which one could substitute agriculcural pxcduccion, was nut
uniestricted in its rieaning. The noble and learned Lord said at

pagye 778 letcei

Lo
oo

“But haere again there iust be a limit.
Everything is saleable ac a price, so
even scorage for a vime or very simple
LYealiaent Li not strictly NECeEsary .
Oire must have regard to cordirvaiy and

reasonables practice But thole comes
a stzge when tu¢Lhef operacicns cannoi

reascnably be said to be consequential
on the agricultural operations of pro-
ducing crops.”

in Assessor for Perth and Kenross v. Scotitish Milk

Marketing Board [19C3] 5.C. 85 at 104 Loxd Sorn saids

If & farmer set up a butciher’s shop on
is faim tc sell his fat swcock as

I as meat
no one would suggest that it shoula be
derated for the shop would be used for

an iadependent purpose aiscinct from
the farming operations.”

By che same token, if a farmer secs up an operation oo cransioxm
oranges into orange juice this cannot be said tc be conseyusnitial
on the agricultural cperations of producing crops, neither can it
be regarded as an agricultural produccion activity.

have endcavoured to sei ouc herain

)

=

For the reasoens which
7 am of the view thac Marsh, J. erred when he concluded that the
orange juice ought to be zers rated under Group 1U of the First
Schedule Part II of the Gencral Consumption Tax Act, 19%1.

i would, therefore, allow the appcal and set azsile the

judgment of the Judge of the Revenue Court and order that the



-25—~
crange juice ise not entitled to be zero rated pursuant to che
provisions of the General Consumption Tax act and, therefore,
atiracts General Ceunsumption TaxX.

The cross-—appeal is dismissed. Co

0

tg here and below to

the appellant ©o be itazxed if not agreed.



