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(;\ The appellant assessed the respondent to income tax

on chargeable incomes of $2,083,736.00 and $3,000,000.00 for
the years of assessment 1982 and 1383 respectively.

The respondent appealed the assessment to the Revenue
Court. it expressly velied in support of its appeal on the
meaning of charitable purposes in English Law. Thus the
principal ground of &ppeal was stated thus:

5 (1) That the appellant is a corporation
linjted by guarantee, organized and
operated exclusively for charitable
or szientific or educational purposes
and m part of its net income enuies
ta the benefit of any private stock-
nholder »r individual. More
particugarly, the appellant is
organized and operated exclusively
fox chariteble purposes withln the

meaning of that term as defined and
established in the case of
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"Special Commissioners of Income

Tax v. Pemsel, (1891) A.C. 531,

3 T.C. 53, and in particular, within
Lord Macnaghten's fourth class there-
in. Accordingly, the appellant's
income ought properly to be exempted
from taxation pursuant to section

12 {(h) of the iIncome Tax ict."

In that case, hereafter referred to as Pemsel's case,
Lord Macnaghten classified charity in tchiese words:

"Charity in its legal sensce comprises
four principal divisions: trusts for
the relief of poverty, itrusts for
the advancement of education, trusts
for the advancement of religion, ana
trusts for other purposes beneficial
t¢ the community not falling undex
zhy of the precedinyg heads.”

Down to the stage of reply, Blue Cross cf Jamaica

hereafter referred to as Blue Cross rel’ . .d cn Pemsel's case

in support of its claim that it was a charicy. Thus at

pagye 22 of the record Mrs. Hudson-Phillips is guoted as saying:

" 'Charitable’ = several judic:ial
interpretations. We say it (Blue
Cressg) falls within the meaning
stated by Lord Macnaghten in
Pemsel's case."

Mr. Alder for the Commissioner of Income Tax also
reliecs on Pemsel's case to refute the claim of Blue Cross.
At page 40 he 1s recoyded as submiiting thus:

"The guestion which Court has to decide
is whether the appellant is organized
and operated exclusively for chavitable
purposes within the legal meaning of
the term ‘charitable purposes’ ..cceeos
in detvermining what is a charitable
purpose we look ©c the preamble of the
Statute of Uses Act (1601l) U.K..oveoon
suthorities state that to gualify as

a charity ‘one has to bring oneself
within the meaning of the words in the
preanble.

Refers o Special Commisgsioners V.
Pemgsel 3 T.C. 53 submits: Appellant to
qualify as charity, can only qgualify
under the fourth category stated in
Pemsel's case by Lord Machaghten."
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At some stage in the final addresses the learned
judge appeared to have entertained doubts on the applicability

to the detcermination of the issue before him, oi the preamble

%

to the aAct of 1601 (43 Eliz 1C.4) together with the line of
1

Bnglish cases originating with Pemsel's casce. Mrs. Hudson-Phillips,

as a result of the doubt expressed by the learned judge
researched Lhe point. EShe became satisfied that the learned
judge’'s doubt was well-founded, in consequence .she rseneged firom
her reliance on the English Law of charity on which her appeal
was girounded. She accordingly in her closing address at page 50
saids
"We say 1t (Statute of Elizabeth) does
noc apply to Jamaica prior to 172&.
Thercfore, English authorities re-
guire English Courts to consider legal
meaning of charity undexr Statute of
Elizabeth, we are subjcci to no such
requirement. Our research supports
this."
The learnec judge in his judgment concluded that the
English Law on ‘charitable purposcs' was not applicable. This
provides a ground of appeal to which I will later return.
pcfore the learned judge, Mrs. Hudson-Phillips
submitted, and this was not disputed by Mr. Alder, that in

order to determine whether Blue Cross was organized exclusively

4]

for charitable, scientific or educational purpcoses it wa
necessuaxy to examine its objects as stated in its constitution
namely 1ts Memorandum of Asscociation; and to determine whether
it was opcrated exclusively for those purposes it was also
necessary ©o have regard to the cvidence, oral and documentary,
on what it did, pursuant to the stated objects. There was
however, in chat court, as in this court, no agreement on the
paragraphs in clause 3 of the Memorandum of Association which

constituted objects . as distinct from mere ancillary powers.
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Mrs. Hudson-Phillips in the Revcenue Court as she has
aone pbefore us, submitted chiat the objectis of Blue Cross are
to be found in clauses 3 (a) - (f). These are the main ox
predominant purposcs for which it 18 established. The other
objecuts are really in the nature of enabling powers which

need not necessarily manifest charitable purposes.

w

Clauses 3 {(a)-(f) of the memorandum of asscciravion
QL& Serv out hereunders

3. The objects for which the Company is
established are as follows:

{(a) To provide voluntary, non-poofit
mechanism for ovtaining an
adequate level of necessary and
appropriate healih service in an
cffective anc econo ..cal mannaer;
and Lo proumocve, escanlish,
maintain and operacve a Medical
Care Plan for the payment of the
costs of Hospital, burguical and
viedical Care and attentcion
received by policy-holaucrs cf the
saiu plan or by such other person
or peiscns or group of persons as
the company may think fivc.

(L) 7o provide and supply policy-~
holders cf the said Plan or o
such other person or persons or
group of persons as the company
way think fit, necessary and proper
medicine end medical and surgical
attendance, appliances, nursing
and comforts and hospital and
convalescent cage.

{(c) To provide and supply to poliicy-
holders of such Plan or <o such
cther person or personsg or groups
of persons as the company may think
fit, any otier similar or related
benefits oi assistance.

{d) %o provide for the inprovement,
upkeep and assistance of hospitals
and to promove and Gssist in
gdqeveloping the efficiency ana
standards of medical care and
attention generally and in parti-
cular in the island of Jamaica.
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" {e¢) To collect, arrange, index
and publish information,
statistics, and data and “o
compile reports and print and
publish any newspaper period-
icals, books or leaflets that
the company may think desirable
or likely to be useful vo
policy-holders of the Plan and
to furthering che objects of
the company, and to establish
and maintain a burcau of information
for the benefit of pclicy-holders
of the Plan.

{f) Tc be of assistance in the
promotion of such benevolent,
scientific, cducational relief
and other activities as are con-
sidered by the company to be for
the best interests of the
community in reles.on to the
health and welfare cf the people.”

The above statcd objects, except for the insertion by amendment
in 198¢ of the first sencence in 3 (a), ana the substitution
in the paragraphs of the words 'policy-holders' for ‘subscriber’

Lo the Medical Care Plan, are identical to clauses 3 (a) to

Hh

3 (£) of the criginal memorandum of the precursor of Blue Cross
namely "The Federated Health Insurance Association Limited"
which was incorporated on 27th December, 1556. The name was
changed to Blue Cross of Jamaica on February 17, 1976,
Having isoclated the main objects of Blue Cross,
Mrs. Hudson Phillips encapsulated them at page 26 of the record
in these words:
"Tlhie company is estaplished for the
relief of sickness, educational and
scientific purposes relating to the
cvelief of sickness, and further for
purposes beneficial to the community
within the spivit and intendment of
the Statute of Elizabeth namely
‘relief of the sick'.”
Myr. Alder's submissions in the Revenue Court as earlier

stated, are also premised on the concept uf charitable purposes

derived from the preamble to the Charitable Uses Act (1601)

o

3 Eliz. 1. C 4 which purposes were classified in Pemsel's case.

120

o
e

@



®

On the basis of that case, he submitted, Blue Cruss could
only succeed 1f it could bring itself within the fourth
<“\ head c¢f Lord Macnaghten's «c¢lassification in the said case.
: Further, Mr. Aldec submitted that even accepting for the

purpcses ¢f argument that the objects scated in clauses

-~

3 (a-£f) of che Memorandum cf Blue Cross were alone the main
objects, these were neither singly nor collectively for
charitable purposes rnuch less were they exclusively so.

Thus Blue Cruss was not eligible for exemption undcy section
12 (h) of the incume Tax Act. Sectvion 12 (k) cof the Income
Q;} Tax Act so far as is relevant reaas as £ 7 lows:

“{li} The income of any corporation
seoeeesurganized and coperated
exclusively for religicus,
charitable, scientific or
educational purposes, nc part of
the net income of which enures
to the benefit of wny private
stock~holder cr individual:

Provided that it shall be in

the discretion of the commissioner

tu determine whether or nov a

corporation comes within the mean-
L;\ ing of this provision.®

The learned judge allowed the appeal of Blue Cross

and granteu the declaraticons sought namely:
"1. That the Appellant is awvcgorporation

ovrganised and cperaved exclusive-
ly for charitable cr scientific
or educativnal purposes within the
meaning of those words as used in
secticn 12 (h) c¢f the Income Tax
Act,

4. That the Appellant's income 1is
— cxempte from taxation puvsuant Lo
(v‘ the provisicns of the aforemention-
- ed section 1z (h)."

Against the above declurations tlie Commissioner of Incone Tax
appeals to this Court on the undermentioned grounds nanelys

"1. That the learned trial judge erred
in law and on the facts and/or
misdirected himself in law in hold-
ing that the Respondent herein is a
corporation cor association organisced
and operacved exclusively for charitable,
scientific uvr cducaticnal purposes
within the meaning of section 12 (h)
of the Income Tax Aci;
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2. Thac the learned trial judge

erred in law in failing to give
any ox the necessary consideration
and effect tc the application of
the proviso to section 12 {(h) of
the Income Tax Act;

3. That the learned trial judge
erred and/or misdirected himself
in law in properly ascertaining
and applying the law relacing to
charities in Jamaica.”

Ground 3 of the appeal is against the conclusicn of

the learned juage that the Charicable Uses act (1001) 43

Bliz. 1 C4 has never been esteemnmed, introduced, used,
accepted oy received as par: of the stvatute laws of Jamalca
pursuant to Section 41 of our Interpietation Act and wnat in
consequence, the English case law developed therefrom were of
linited assistance to him i1 deciding the point in issue
namely what constituted a charitable purpose under section lz
(h) of the Income Tax Act. By this grounda of appeal, a
further complaint is made that the learned judge was in error
in hig construction of "charitable purpose” in the aforesaid
section. Thisz further complaint :s more fully elaboraced in
the submissions on Geound 1 of the appeal.

The learned julge having referred to Jacquet v.

Edwards (18¢7) s8.C.J.E. vol. 1 p. 70 and Magnus v. Sullivan

(1568) 5.C.J.B. vol. . p. 63 concluded thus:
"Against thet backgrounda, I find, on
the basls of such evidence as is
availab.e o me, that the Statute
43 Elizabeth Chapter 4 cf the yeayv
101l has never boen received,
esteated acted upon, etc., in Jamaica
in terwes of the eforesaid Section 41.

in tac circumstances, it would seem
to follow that the PEMSEL line of
caseés may therefcire be of very
limited assistance in deciding the
point which is now before me. This
Ls so because they are based on the
snterprezacion of che Preamble to
chat Statute and, in particular, on
Loivd Mmacnaghten's dictuilecccc.. as
to the limited legal meaning of the
phrase 'charvitable purposes’® as it
appears in that preamble; as well
as the further caveat applied by
Lord Cave subscqguently, in wiiich he
declared that in order to come undex
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“the fourth heading of Lord MacHNaghten's
definition i.e. 'other purposes ,
beneficial to the community not falling
under any of the preceding heads’' the
case or circumstances musit fall witchin
the 'spirit and intendment' of the
categorics delincated in the preamble
aforesaida.” (emphasis supplied)

Mr. Hamilton referred us to R. v. stephens (168b)

5.C.J.B. vol. 4 p. 27¢ as establishing that the correct approach
in deteraining whether an English statute has ever been part of
the statute laws of Jamaica is to rely on piesumptive evidence
in cases where there is no direct evidence that the English
statute in question had been specifically mentioned as

applying to Jamaicu. He submjtted that such presumptive

evidence can bc found in &ct Ho. 12 of ivel intituled "An act

for confirmaticn of pious, charitable, and public Cifts ana

Grants” which like the English Act of 1661 had as its objective
the declaration of the wide sceope of gifts, the validicy of
which would otherwise have been doubted, as being inter alia
"pious or charitable." It is recasonable to assume that since
both the English Statute and the local act had similar
objective they would usce the word "charitable® as having the
same meaning subject to guch modifications as may be necessary
to adapt the English concept to peculiar local conditions.

In R. v. Commissioner of Police Exparte Cephas (no.2)

(1976) 15 J.L.R. - ithe Full Court of the Supreme Court
comprising & strong bench of Henry, J Rowe, J {(as they then
were) and Wilkie J interpreted section 41 of our Interpretation
Act on the basis of which English Acts are to be considered as
having been at someitime a part of our statute law. At page 9

Henry J speaking for a unanimous court sald:
it seems to me thait the secticen con-~
templates five separate but overlapping

conditions for the admission c¢f an
English Statute as the law of Jamaica -

AN
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These are that prior to 172&:
(1) It has been 'csteened’ i.e.
generally regarded or
considered as a law of
Jamaicas:

{2) it has been 'introduced' i.e.

adnitted cor adopted in
principle although perhaps
never accually used as a law
of Juamaica;

(3) it has been 'used' i.e. accually
acted upon or utilised, although
perhaps only once;, as a law of
Jamaica;

(4) it has been 'uccepted' cor
recognized by long usage or by
a court or by the loca
legislature as a law of Jamaicaj

(5) it has been ‘received’ by virtue
of being expressed to upply as a
lew of Jamaica.”

In my view the local legislature in enacting Act 12
of 1¢81 "introduced” and or "used" and or "accepted" the
principle of the Act of 100l with its preamble as che basis
of the local Act. Having regard to its wide coverage
analogous to the English Act it 1s reasonable to assume that
1t used the term "charitable” as understood in the preamble
co the English &Act with only such modification as local
conditions warranted. Thus in my view “charity” and
"charituable purposes”™ ought to be construed within the coatext
of the preamble to the Act of 160l us subsequently elucidated
and classified in decisions of the Courts of the Unicea
Kingaom including Pemsel's case.

The learned judge in concluding that the Act of 1601,
more particularly the preamble thereto did not apply, also
relied on the fact that section 12 (h) of the Jamaica Income
Tax Act distinguishes between “"charitable purposes” and

"religious purposes” as well as between “"gharitable purposes”

144%



10,
and “"scientific or educational purposes® while
Lord Macnaghten's definition in Pemsel's case is compendicus
including as it does in the phrase charitable purposes nout
only the 'relief of poverty’® but also the advancement of
education c¢r religicon. The wording of section 12 (h)
indicates in the view of the learned judge that parliament,
which is presumed to know the state of the law when it
legislates, could not have intended "charitable purpcses"

H

s have "the limited legal meaning” as appeais in cthe preamble
to the Act of 1601 and as interpreted in Pemsel's case,
otherwise rt would not have gone on o specify "religiocus®
cr "educational" purposes and juxtapcose them with “"charitable
purposes” because the former two concepts are already
comprehended in “charitable purpcses" in Pemsel's classification.

With great respect I do not consider this a gatisfactory
reascn for concluding that “"charitable purposes"” where it
appeacs in section 12 (h) (supra) is nov tov be construed in
terms of Lord Machaghten's definition, but rathes that it
should be ccnstrued in "its ordinary signification” as
meaning the "relief of poverty simpliciter.” By so interpret-
ing "charitable purposes” the learned judge has given it a
meaning narrower than the legal meaning in Pemsel’s case 1n
that he has excluded from the concept of charitable purpouses,
the fcurth head of Lord Macpnaghten's classificaticn namely
“other purposes beneficial ©o the communicy not falling under
any of the preceding heads" (povertiy, education, and religion).
Significantly it was on the fourth head of Lord Machaghten's
classification as earlier stated, that Blue Crouss relied in
particular for exemption.

i am of the opinicun thet the learned judge erred in his

f

conclusicn con the non-applicability in Jamaica of the English

Law governing charities and charitable purposes.

LA
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Notwithstanding tinis error, the learned judge was
very much alive t¢ the issue namely that whether charitable
purpose was to be construed in the legal sense, or "in its
ordinary significagion as meaning the relief of poverty
simpliciter" the critical issue was the construciion of the
objects in the memorandum of Blue Cross o ascertain whether
they conformed to cthe strict requirvements of Section 12 (h)
of the income Tax Act.

He concluded in favour of Blue Cross, that clauses
3 (a-f) of the memorandum, comprised the wain objects with
the others being ancillary enabling powers which, even if
non-charitable, would not deprive Blue Cross of exemption
provided the main objects were exclusively charitable. The
learned judge however had to contend with the fact that all
these objects were predominantly designed for policy-holders
save for {i) the opening sentence of Clause 3 (&) which
recited that Blue Cross was established "to provide voluntary,
non-profit mechanism for obtaining an adeguate level of
necessary and appropriate healith scrvice in an effective and
economnical manner® which at first blush would appear to be
an object being undectaken for cvhe public in general, and
(1) Clauses (a) and (f) which relate to assistance to hospitals
and health and welfare nceds of the community.

Thus he said at page 74:

W it g ] - " " e - e o S 1. - P
I now come to the only point in the csse
in which it did seem that the Appellant's
claim wmight fail -~ ana that is the
gquestion of the true nacure of the trans-
actions between the appellant and its
policy~-hoclders. The point was made
during argument that that element of the
appellant's operations was indistinguish-
able from the business ordinarily carried

on by Health Insurance Companies, and
further, that health insurance was the
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"essential and main puirpose of the
appellant’s operations. The
question therefore aiises is the
appellant an Health Insurance
Company wolf disguised in the
sheep’'s clothing of a charity?
Does the fact that part of the
appellant’s operations can be des-
cribed gs 'commercial’ transactions
bewween itsclf and policy-holders
preclude it from qualifying for
the exemption?

“he main contgntion of Mr. Hamilion befcore us, as was

the contention of iHr. alder in the Revenuce Court was that

>

Blue Crogs was not organised and operated for religious,
educatcional or scly¢ntific purposes, hence for it to secure
exemption under the Income Tax Act it must, if at all, come
within the fourth head of Lord Macnaghten's classification of
chavitable purpose wnd it cannot be accommodated under that

head because 14 was a sort of "Mutual insurance Organisation,”

L was

'.J.

ov 1n the alternative, the Medical Care Plan set up by

a "Mutual Insurance Plan" whose predominani object was

o
o

nefit
to its policy-hplders. It lacked the public element necessary
to constitutg it a&s organised for & charitable purpose. He

relied on wWuffield Foundation vs. Commissioners of Inland Revenue

(1946) 28 ©.€. Part X 479. In that case Lord Wuffield as sole
ordinary trustke of a Foundation which was accepied as
charitable wmade & yross grant of £51,000, net £25,500, to a
Wuffield guaranteec fund established by him to promute providont

sociacions whose object was "the promotion of mutual insurance

o}
(4]

associaticons formed to assist members thereof to meet

expenditure necessitated by illness involving medical or surgical
treatmgnt or maintenance in hospital pay beds or nurssing homes.”
He claimed exemption from income tax on ithe gross amount of

this grant on the ground that it represented an application of

income for charitable purposes in that the guarantee fund co
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which it was paid was by virtue of the object recited above,

established for chariteble purposes only.

it was held by the Commissioners for Special purposes
that since such rutual insurance asscciations were ‘business
like errangements" and noi charities; to encourage the promotion
of them was nov a charitable purpose. They concluded that the
purpose was in essence the encouragement of a particulur kind
of insurance namely insurance against the risk of illness, and
thus, even if bencficial to the community was not wathin the
spirit and intcendment of the objects enumerated in the Btatute
43 Bliz 1 C4. INor was it analogous to any objects which have
been held o be charitable.

Wuffield Foundation and wWuffield CGuarantee Fund both

appealed by way of case stated to Wrottesley J in thie High
Court. The learned judge reasoned that (a) the advancement of
health and the preventicn and rclief of sickness is only
charitable according to the law of England; (b) the use of the

word ‘'charitable’ in Income Tax Acv i3 the same as when the

[43]

word is used to describe. chariteble uses or trusts for
charitable purposes (c¢) the mere fact that a purpose is one
which is beneficial to the community does not necessarily render
that purpose charitable; (d) decided cascs have held that giftes
for associations whose sole objects are the advantage of thein
members such as friendly or mutal bencefiv societies are noc

charitable as established in In:Re Clark's Trust ¢1875) ChcChi.D.

497 and Cunnack v. BEdwards (1894) 2 Ch. 679. He concluded his

judgment at page 495 in these words:
“In the resule I come to this conclusion,
that in view of the Jdecided cases and
particularly Cunnack v. Edwards, and in
the absence of any clear ratio decidendi,
it will need someone iiigher in the
judicial hierarchy than a Judge of first
instance to hold that an association

1502



i >
- LAY
s ot

14,

"which aime by means of mutual
insurance at paying out to its
members a scale of benefits

(“\ which will assist them to mecet
charges incurried to surgeons

or nurses or nursing homes is

a charitable institution, there

being, as is agreed, no element

of povercy or indigence predicated

with regard to the members when

they receive the benefitc.”

Cunnack v. Edwards (supra) on which Wrotitesley J based

his decision is instructive. %he facts briefly were that in
the ycar 1810 a certain number of men formed a socicty for the
purpose of providing for their widows. By subscripticns,
fines and forfeitures of members, a fund was created to provide
annuities for widows of deceased members. By 1879 all the

hd

ast widow-—-annuitant died in 1&9%2.

[

members nad died and the
The society then had a surplus unexpended fund. The question
was whether since no resulting trust arose, this fund passed

to the Crown zs bona vacantia or was to be applied cy-pres

to charitable purposes. The resolution of this guestion
(;\ depended on whether the society formed in 1810 was for a

charitable purpose, Lord Halsbury L.C. in delivering judgment

in the Court of Appeal said this at page Gol:

"It is contended, however, that this
association may be regarded as a
charity. Wide as has been the mean-
ing given to the word 'charity’ in
the Court of Chancery, and indeed,
in one cuse by the House of Lords
cessnases L G0 not think that a
perfectly business-like arrangement
like this, in which a number of

P persons asscociate together and
O contribute funds to provide for their

own widcws, has ever been regarded
as charity., I think the observations
of Hall V.C. im fn Re Clark®s Jrust
are encitled to great welght.

His observations were directed to a
soclety whose members were to
provide by subscriptions and fines a
fund to be distributed for their
mutual benefits in ceses of sickness,
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"lameness, or old age. 1In Pease v.
Pattinson and Spiller v. Maude it
was assumed by the learned judges

in those cases, whether rightly

or wrongly it is immaterial to
congider, that the relief of

poverty and suffering formed cne

of the elements of the asscciation
therein discussed. Here no such
guestion can possibly arisce; it
cannot be pretended that o wealthy
widow would not be entitled to claim
her annuity equally with & poor one.
If this be a charicable institution
it would be difficult to contend that
gvery life insurance company did not
fall under the same category. I am
ther8FfOr8 of the copinion that this
wus not & charitable institution.®
{enmphasis supplied)

The cbservaticns of Hall V.C., in Re Clark's Trust which

Lord Halsbury said wereentitled tu great weight appeared at
page 500 and wereto the effect that by the rules of the society,
poverty cf the member at the time of his sickness or lameness
or in his old age was not reguired to envitle him to an
allowance. The society was thus not a charitable instituticn.

Excerpts from the contribution of H.L. Smith L.J. is

also worthy cf mention. Having summarised the facts he
continued at page G84:

“The question is, do the facts of this
case show ' gtich a trust? The society,

1t will be ncticed, was not a corporation.
Ic had no entity different from chat of
each of its members. Take the society

as it originally existed in 1810 down to
1830, before it adopted the Friendly
Socicties Act of 1829: during that
period, what was the object and intention
of each member joining and becoming a
member of the scciety? Was his object to
aid the widows c¢f the other members, or
only to aid his own particular widow?

£ cannot doubt that his socle and real
object was that by becoming a member he
might thus be enabled tc provide four his
widow more efficiently than he otherwise
would have been able t0 dO coeeccacoaace
What each man did in becoming a menber
was to set up and keep going a sort of
mutual insurance whereby to ensure a
better provision for his own widow after
his death than he otherwise would have
been able to make."” (emphasis supplied)

150A
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In Municipal ¥giuei] insurance Limited v. Hill(H.M.

ingspector of Taxes) (1932) 16 T.C. 430 at p. 441

Lord Warrington of Clyde describeda mutual insurance business

in these words:

"Mutual insurance business is now
perfectly well known. It consists
essentially in the assuciation of
a number of persons who insure each
ocher against certain risks by
contributing by way cf premiums to
& comraon fund to be used, vogether
withh further contributions if
necessary, for the purpose of
indemnifying any member or members

whio may have suffered injury in
conseqguence of a risk insured against,
any surplus beling either carried
forward or used tu reduce future
premiums as the members may determine,”

From a perusal of the Memorandum of Association and
the Avticle of Asscciation of Blue Cross it is5 clear thac the
memders of that compuany constitute a distinct group from the

policy-holders, albeit true that some at least of the policy-

~

helders are Class C" members of the company by and through

their "Group Leaders".

Policy-holders are persons described thus in Article

1 (2)

2

'Policy~holders® shall mean any
person or persons subscribing to
Blue Cross of Jamaica fcr the
provision of veoluntary non-profit
pre-paid health services and
medical care under any of their
Plans with paid~up premiums.”

The facts in Nuffield Foundation on which

Mr. Hamilton relies, incliuding the cases on which Wrottesley J

N

based his decision, are different from the facts in the
present case. The facts in the present case equally do not
conform to the definition of a mutual insurance company given

by Lerd Warrington of Clyde in Municipal Mutual Insurance

Limiced v, H1ll (supra). The members of Blue Cross have not

incorporated themselves for the purpose of mutually insuring
themselves., They have not incorporated themscelves for the
purpose of contributing funds for any purpose. They have
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incorporated themselves into a company to carry on business,
inter alia as cperators of a "Medical Care Plan® but it is
the policy-holders who by and largce provide through premiums,
the funds to finance the objects of Blue Cross. At the same
time the policy hclders have not deliberately or consciously
joined together for the purpose of providing funds for the
purpose cf providing mutual insurance. Except (¢ the limited
extent that they may have a say as members, thrcough theixr
group leaders, they doc not fix the gquantum cf their
contribution i.e premium; they dc not fix the level of claims
to which they might be entitled by beccming policy-holders
nor do they determine the manner ci disbursement <¢f the fund
which is the property of Blue Cross albeit substantially
collected from them. All that a policy-holder becomes entitled
to, by paying up his premiun, is a claim tc be indemnified
against expenditures winich e may incur as a result of
illness. This claim 1s gcverned by the terms and conditions
of the policy which he has taken cut with Blue Cross. While
this is undoubtedly a business arrangement, a ccntractual
arrangement, there is nothing in this arrangement which makes
Blue Cross a Mutual Insurance Company.

However, the fact that Blue Cross is nct a nutual
insurance company does not conclude the matter. Prooflthat
it was, would without more, establish tchat it could not be
organized and cperated for charitable purposes. But the issue
which still had to be resolved was whether even on the
hypothesis that the cbjects of Blue Cross are confined to
Clauses 3 (a -f), such cobjecis individually and/or collectively
were exclusively foui educational, scientific cr charitable
purpcses. Mr., Hamilton submits that this is not sc, because
as earlier stated, the cobjects are predcminantly designed
to cater for policy-holders who may become i11l. it is

necessary at this stage to advert to the evidence on record.
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The learned judge summarised the evidence given by
Mr. McIntosh, the General Manager of Blue Cross relative to
policy-holders in these words:

"He stated that the company operated

at two different levels. A large part
of 1ts operacions consisis of
contractual arrangement between it-
self and persons i.e. members of the
general public referred o as
pelicy-hclders, wherceby for payment

¢f an annual premium cr fee, the
policy-holder wculd be entitled to
medical care, hospicalisaticn and
supply of drugs etc. for a cost
considerably below that available on
the open mavket. In addition te that,
ana at a separate if nct different
level the company alsoc operates
certain schemes which are not directed
at policy-hcldéers, and under which
menbers of the public who are not
pclicy~-holders may benefit.”

(e¢mphasis supplied)

He then summarised the evidence relating to these
other schemes as showing activities such as Student health
care scheme; publication of pamphlets relating tc the national
procblem of drug abuse; publicatiun ¢f an anuual health
calender compiled by medical experts and distributed to schools,
pharmacies, and doctor's offices; operation of two scregning
units operated as mobile clinics islandwide free tc the public,
staffed by medically trained perscns whose findings are reported
on a regular basis to the Ministry cf Health; grant of two
scholarships énnually - awarded one for pharmacy and the other
for medical technology; organizing annual medical symposium;
and giving assistance to the Dental Association of Jamaica,
the Cancer Society of Jamaica and the Medical Association cof
Jamaica.

The learned judge thereafter, as earlier stated in
this judgment, considered the applicability of English Law, and
having concluded that charitable purposes under Section 12 (h)
meant relief of poverty simpliciter, continued his judgment.

thus:
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"i1f therefore, 1 am right in the
foregoing then section 12 (h)
will apply to any or all of the
following purposes:

1. The advancemen: of religion,
2, The relief of poverty,

3. The advancement of science or
4. The advancement of educaition.

it only remains therefore, for me

to consider whethei, on the evidence
in this case, the appellant
qualifies for tl:e exemption under
the sectiocn as thus construed. I
might add in passing, that since

I am only concerned with the years
of assessment 1982 and 1923, the
organization and operation of tine
predecegsor company, namely,
Federated Health insurance; can only
be of historical interest, since the
guestion now before me is simply
whether the appellant gualifies for
the exemption during those years of
Assessnment, "

'he learned judge considering it more appropriate
to deal firstly with those ac¢tivities of Blue Cross as given
in evidence, cther than in relation to policy-heolders, said
at pages 73/74 of the record:

"Earlier in this judgment I made re-
ference to the evidence of

Mr., McIntosh, the General Managex

of the appellant Company. He was

the only witness called, the
respondent electing not to call any.
Except, therefore, insofar as that
evidence may be cut down or
neuctralised by cross-examination,

his description of the aciivities

of the company would be difficult to
challenge since I accept Mr. McIntosh
as a witness of truthi. In my judgment
no sericus challenge to his evidence
was made during cross-examination,
particularly those elemencs previously
adumbrated herein which deal with the
appellant’s activities that are unrelated
to policy-hclders and which are clearly
for the advancement of scientific and
educational purposes, as well as
perhaps, the relief of poverty.”
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Pausing here, it 1s important to state the evidence given

by Mr., McIntosh in more detail with comment thereon so to
compare the scope of activities relative to policy-holders

and those relative to non-policyholders i.e. community

oriented, pursuant to Clauses = a-". Tie evidence is summarised
as hereunder:

1. As regards 3 (a) -~

The evidence is that Blue Cross
negotiates special rates for

1ts policy-holders with providers
of health services who iR

hrvicle 1 (g) are described as

"Participating Providers' who
are 'participating doctors,
participating hospitals,
participating pharmacies ox
other categories of providers
of health care participating
with the company in fulfilling
any of the objects of the
company as set out in the
Memorandum of Association. As
a direct result of thesec
ncgotiations, policy-holders
benefit by obtaining these
seyvices without having to pay
up front the cost of the
services and perhaps most im-
portantly the service costs
legs than otherwise obtainable
as a non-policyholder.

Special plans exist for pensioners
who are envolled at highly
subsidised rates and receive the
same benefits as policy-~holders.
They are included in the

expressicn 'or by such other person
or persons' as the company may
think fit.

It assists non—-policyholders at
the request of U.W.I, to travel
abroad for special medical treat-~
ment, These persons are also
included in 'or such other person
or perscns'."

Uncer cross-examination Mr., MciIntosh admitted that
expenses con non-pelicyholders would be about 2%% of total

expenditure on claims and about half a million dollars is
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usually set aside annually for this  purpcse. On the basis
of the audited accounts submitted for 1562 Exhibic 8 which
showed expenditure on net claims of approximately 106 million
this expenditure on non-policyholders would amount to
$25G,000.00 approximately.
2. As regards Clause 3 (b) there is
a nursing servi~e which will
visit people at their homes. The
company also assistis U.C.H. and
K.P.H., with expenses of non-
policy holders.
The assistance as given in the evidence, related to 19386 and
would not be relevant to the claim for exemption fcr 1562 and
1963, in any case this expenditure being expenditure on
non-pclicyholders would be subsgumed in the $25C,000.00 of the
net claims of 10 million in the 1982 accounts.
3. As regards Clause 3 (c¢), only
policy-holders are, on the

evidence, covered in the
conpany's activities.

4. As regards Clause 3 {(d) the
company provides soft leans
to hospitals, repayable over
six to twelve months, and in
addition, in some cases the
cortpany pays the hospitals in
advance, amounts based on their
anticipated claims. The
company makes grantssto U.C.H.
to assist in maintenance of
medical equipment totalling
about $26,0UG.00. The further
evidence is that the company
operates TWo projects namely
‘Student Health Care® and 'Dirug
Abuse'’ . "

The grants to U.C.H., on the basis of the evidence that such
were given within the last 8§ to 9 months from the date when
evidence was given would be in 198G/87 and accordingly

would not be relevant for the 1582 and 1983 exemption
claims., The audited accounts for 1982 do not in any

case show any such grants having been made, unless such
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are included in the $26,174.00 under the legend "contribution
to health fund" specified under the subhead "Administrative
expenditure” bearing in mind that under "Promotional
Expenditure"” there was no expenditure on Community Health
programmne ., "

11

The"Student Health Care” and "Drug Abuse™ projects

on the basis of the documents exhibited namely Exhibits 2 and

3 and the audited accounts, did not involve any expenditure
in 1962 or 1983. The projects vide ithe exhibits, appear to
have been commenced in 1985 and 1984 respectively. (See page

123 and page 221 of the record).

The medical symposium, which
company sponsors annually also appeais

1984 and its predominant purpose, like

cn the evidence the
to have commenced in

other programmes,

would appear to be "designed to benefit subscribers and or

providers” (see page 235 of the record),

5. A&s regards Clause 3 (e¢), the
evidence is that it distributes
islandwide a Health Calendar
and quarterly magazine which
are exhibited as Exhibit andé
Exhibit 5 (a) -~ (b).

The Health Calendar enface the exhibit, shows that
it is a 1387 Health Calendar. The quarterly magazines also
relate to 1985 and 1986. Thus while lauding these activities,
they are irrelevant to the issue which has to be resolved in
the context of the circumstances existing in 1%82 and 1983.
Further, a perusal of Clause 3 (e) of the Company's object
shows that the pursuit of these objectives was mandated to be
predominantly for the benefit of the policy-holders.

6. &As regards Clause 3 (f), the
evidence is that through its
two screening units which are
like mobile clinics traversing

the island daily. blood
pressure tests, venerceal disease
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"test etc., are macde available free
te the public. The cost of the
screening units are $600,000.00
cach inclusive of equipment and
the overall running costs of
operating them are in the region
of $220,000p6f pruounmnnumBepBiports
arising from the screening
operations, &nd research on
riedical problems conducted at the
instance of the coumpany, are
reported to the Public Health
Department and through the latter,
are made available to the public.
The company offers two scholarships
through C.A.5.T. on a tri-annual
basis. The scholarships are not
confined to the families of
policy~hoiders. These scholarships
are in pharmacy and Medical
Technology.. It also gives financial
support to the Diabetic Association,
The Cancer Society and the Medical
Assoclation. 1t sponsors week-end
seminars and symlposiums.

However, on the basis of the documentary evidence admitted in
support of the -oral evidence, these activitvies, save for the
scholarships (the cxpenditures on which are not disclosed) did
not appear to be cn any large scale in 1982. In the case of
the screening units, the audited accounts considered in the
context of disclosurxes at page 238 of the record, revecal that
in 1582 and(i983 the company had only cne screening unit which
was acquired in or about 1972, This unit stood at a valuacion
of $17,444.00 at the beginning of 1982. There was no nét
ckpenditure incurred in respect of this screening unit because
the said audited accounts show that for 1962 there was a net
surplus of $3%2.00.

+ is however fair to say that ithere¢ was & net
expenditure (loss) of $14,140.00 feor 1961. But this apparent
loss appears to have resulted largely from improper allocaticn
cf expenditure. The capital expenditure on screening units,
and the annual running expenses thereon given in evidence by

Mr. McIntosh would therefore relate to post 1983 activities and
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resulted from the acquisition in 1986 c¢f the more
sophisticated screening unit. Accordingly, these expen-~
divures are irrelevant to the issue of exemption in 1982
and 1983 (sece page 238). The weekend seminars and
symposiums were basically for the benefiv of the company
namely vo make Greup Leaders aware of key aspects of the
Blue Cross health schemes adminidtered by the company
(see again page 238).

-

I have highlighted the evidence given by

Mi . MciIncosl: with comments thereon ncot for the purpose of
expressing any contrary opinion to the conclusion of the
learned judge that the above activities which were unrelated
tc policy-holders were for "the advancement of scientific
and educational purpceses, as well as, perhaps the relief of
poverty.® Rather the evidence was highlighted in order tc
deal with the submissicn of Mr. Hamilton that Blue Cross was
crganised and cperated predominantly for the benefit of its
policy-holders and thus was not organized and cperated for
charitable purposes. The irresistable conclugion from the
evidence, supporis Mr. Hamilton's submission. The learned
judge himself found that a large part of the company's
operation related to its policy-holders. Though he ¢id not
say that the company operated predominantly for the benefit
of the policy-hoclders such a conclusion in relatiocn to the

years 1982 anda 1983 scems inescapable.

What principle of law relative to charitable purposes

apply where an organization cperates primarily for its own
members cr for perscons personally linked with it?

in re Compton, Powell v. Compton {(1345) 1 All E.R.

198 Lerd Greene, M.R. guoting from Tudcr on Charities (5th Eds)

p. 11 said at p. 200:
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In the first place it may be
laid down as a Universal rule
that the law recognizes no
purpose as charitable unless
i1t is of & public character.
That is to say, a purpose must,
in pwuer to be charitable be
Girected to the benefit of the
comlaunity or a section of the
community.”

The court in that case concluded that a fund for the benefit
of descencants of three named persons lacked thie public

element to render it chavitable.

Re Trusts of Hobourn sero Components Lid's AlrRaid

Distress Fund, Kyan and Others v. Forrest and Others herveafter

referred to as Re Hobourn (19%4¢) 1 All E.R. 5¢l was a case

decided on appeal o few months before the wuffield Foundation

case. Perhaps Wrotiesley. J di¢ ncot have the benefit of this

decisiocn, If he had, he would not have agonised so much on
whether in principle Provident Fund Associatiors ought not to be
considered charitable. Rather he would have seen that

Friendly Gocieties and Mutual insurance organizations merely
exemplify the absence of one pre-requisite of a trust for a
charitable purpose namely that such societiess and organizations
are not airected to the "benefit of the community or & section
of the community." This aspect was clearly brought out in

Re Hobourn in which, though the facts indicated a mutual fund,

the decision was nct based on that narrow issue but on the

principle in Re Compton (supra) namely that the benefit given,

lacked the public element to render it charitable. This lacter
case was concerned with a trust fund which was not contributed

by the prospective beneficilaries. In Re Hobourn, employees

established by vocluntary deductions from their weekly wages a
fund described as an “air-raid distress fund.” From this fund
reimburscment for losses was made to families of ex~employees

.

who were serving in the forces and to serving employees who
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suffered air-raid damage to their home and or to their personal
belongings. This was In keeping with the object of the fund
which was stated in these words:

"The purpose of this fund is to help

any employee who is in dire distress

as the result of enemy action. It

does not aim at replacing ail losses

incurred, but to give & helping hand

at a cime when you most need it."

It was not a ccondition of disbursement from the fund
that the recipient should be in a state of poverty or compara-
tive poverty. As & subscriber to the fund, the employee was
entitled to reimburSement of some at least of his losses albeit
not actuarially predetermined. Relief was limited to subscribers
only, save for the few cases of familics of ex-employees serving
in the forces. The fund was closed in 1944 with & surplus and

the question arose as in Cunnard v. Edwards (supra) as to how

this surplus should be disposed of. 1In the resolution of this
issue, a determination had to be made whether the fund had been
established for a charitable purpose. The Inland Revenue
Commissioner refused to recognize it as having been established

for a charitcable purpose. An appeal was taken tc the High Court.

Revenue Commissioner. From his decisicn a further appeal was
taken to the Court of appeal by the Attorney General who argued
that the fund had,been established for a charitable purpose and
ought to enjoy tax exemption,

Loxrd Greene M.R, in the course of his judgment said

at pagye 5006:

The present casce has a feature which

was not present of course in Re Compton
which was not a case of ecmployees but

a case of descendants of particular
persons. That feature is that the fund
now in question was one put up by the
poteéntial and contemplated beneficiaries
themsclves. We are not dealing with a
fund put up by outeide persons, although,
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"even if it were, on the authority
cf Re Compton, I should feel
censtrained to hold that such a
fund would pot be a good chaxity
seessese the paramount and

N principal object of this fund was
) to benefit sybscribers and nobody

else., That deems to me to stamp
it with the character of private
arrangment, & private trust."

He continued thus at page 507:
"I am prepared to accept it as
correct that the relief of aicr-vaid
distress would be in itself a good
charitable object. That of course,
does not decide the guestion because
che guestion hereigmogr whether a
particular objest in the abstract is
™ a good charitable object, but whether
(v/ the purposes of -his fund were a good
charitable object, not from the point
cf view of the type of misfortune at
which it was aimed,but from thne point
of view of the beneficiaries -

whether the fund, on the facts of this

case, was a purely personal or private

affair (a private fund for a private

benefit) or had the necessary element

of publicity ...... the object is one

thing; the people to benefilt from that

object are another. 1t is gertainly

noc the law, as I understand the autho-

rities, that when you find that the

"y persons to benefit are & private group

Qyj of individuals, that circumscance can be
discounted or che effect of it destroyed,
merely by introducing some object which,
1f it was for the benefit of a
sufficiently public class c¢f beneficiaries,
would be a good charitable purpose within
Lord Macnaghten's fourth class in Pemsel's
case.” (emphasis supplied)

In Oppenheim v, Tobacco Securities Trust Co. Ltd and Others

{1950) 1 All E.R. page 31 the House of Lords in declaring that
an educational trust was not for a charitable purpose as lacking
<1~) & public characier confirmed the principles enunciated in

Re Hobourn.
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In Oppenheim's case, a trust was created for the
education of children of employees of a company and its
) subsidiaries. The number of persons who would so benefit
<;/3 exceed 110,000, Lord Simonds in delivering his opinion said
at page 33:

"It i$ a clearly established principle

of the law of charity that a trust

is no; charitable unless it is directed
to the public benefit. This is same-
times stated in the proposition that

ic must benefit the community or a
secticn of the community. HNegeatively

it is said that a trust is not
charitable if it confers only piivate
benafits, With a single exception to

o whidch i shall rvefer, this applies to
(V/ : all charities., We are apt now to

classify them by reference to

Lord Macnaghten's division in Income
Tax Special Purposes Commissicners v
Pemse; and, as 1 have clscwhere pointed
out, it wés at one time suggested that
the c¢lement of public benefit was not
essential except for charities falling
within the fourth class 'other purposes
beneficial to the community.® This is
certainly wrong excepti in the anomalous
case of trusis for the relief of poverty.
in the dase of trusts for educational
purposes the condition of public e¢lement
must be satisfied." (emphasis supplied)

1
U ., |
hit page 54 he continueds

"The difficulty arises where the trust
is not fqr the benefit of any institution
either then existing oxr by the terms of
the trust t¢ be brought into existence,
but for the benefit of a class of persons
at large. Taen the quescion is whether
that class oI persons can be regarded as
such a 'sect:on of the community® as to
satisfy the fest of public benefit.
These words ‘gsection of the communicy'
have no special sanctity, but they
conveniently indicate (1) that the
(“1 possible (i emphasise the word 'possible’)
! beneficiaries must not be numerically
negligible, and (ii) that the guality
which distinguishes them from other
members of the cowmrmunity, so that they
form by themselves a section of ig,
must be a quality which does not depend
on their relationship to a particular
individual. It is for this reason that
a trust for the education of members of
a family, or, as in Re Compton,; of a
number of families cannoit be regarded as
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“charitable. A group of persons
mey be numerous, but, if the KEXUS
between them is their personal relation-
ship to a single propositus or to
. several propositi, they are nelther the
QVB community nor a section of the community
S/ for charitable purposes.”
(emphasis supplies)

Lora Normand in applying the principle in Re Compton to the

case before him reasoned thus at page 36:

%

if the issue is to be¢ decided on
principle and without reference to
cuthority the question is whether
& class with the common attribute
that the meémbers are the children
§ of the employees of the same
<V} employer is a section of the public
) or merely an aggregate of persons
withouv significance. The fact that
the children of the employees and
not the employees themselves arc
the beneficiaries doces not help the
appellants, four there is no public
e¢lement in the relationship of
parent and c¢hild., The common
attribute that eachi parent has &
contract of service with the same
employer remains for congideration.
A cantract of service is in a high
degree personal and it constitutes a
personal and private relationship
(“\ between the parties. Whatever the
_ number of the employees in the
service of the same employer, such
still stands independently in this
personal and private relationship
to the employer. For cextain
purposes they are in relationship
£o one another, the relation of
common employment with the rights
and duties which arise from that
relationship. Thesc are private
rights and duties and have no
public elemenc ¢...... in principle
I am unable to say that any public
c¢lement can be born out of the
e, several private contracts between a
particular employer and his employees.”

In inland Revenue Commissioners v, City of Glasgow Police

Athletic Association (1953) 1 All E.R. 747 the facts were that

in 193¢ various clubs connected with the Scottish City Police
force merged into an association. The asscociation's object

was stated to be "to encourage and promote all forms of athletic
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sports and general pastime.” The Chief Ccnstable was the
president and membership was confined to police officers and
ex-police officers cf the City police fcrce.

The learned Law Lords in determining the question
whether the purpose of the zssociation was charitable laid
down that the constitucvicn of the associatiocn had to be
construed and evidence of its activities had to be counsidered.

Lord Normand ac page 752 saids

“in principle therefcore, if an
associaticn has two purposes, che
charitable and the other not, and
if the iwe purpouses are such and
sc related that the non-charitable
purpcse canncot be regarded as
incidental to the other, the
association is not a body established
for charitable purpcses conly.”

Loxrd Reid in dealing with associations with multi purpose
objects said at page 7563

"But it is not encugh that one of

the purposes of a body uvf persons

is charitable: the Act (income Tax
Act) requires that it must be
established for charitable purposes
only. This doces not mean that the
sole effect of the activities of the
body must be to promcte charitable
purposes, but it does mean that thav
nust be ic¢s predominant cbiject and
that any benefits to its individual
members of « non-charitable character
which results from its activities must
be of a subsidiury or incidental
character.”

Lord Cchen reiterated similar principles in these werds commencing

at page 757:

“This questiocn has to be determined
on the construction c¢f the constitu-
tion and rules of the asscciation
and of the findings of fact
concained in the Stated Case, but
before I turn tce them it will be
ccnvenient tc refer briefly to some
of the authcorities to which your
Lordship's attention was directed
in the course of the argument. From
them certain principles appear to
be serrled:

FETR
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" (i) If the main purpose of the
body of persons is charit-
able and the only elcecnments
in its constitution and
cperations wihich are non-
charitable are merely
incidental to that main
purpose, thut body of persons
is & charity not-withstanding
the presence of these eluments

© 50 e o 0% o000 o0

(ii) 1If however a non-charitable
object is 1itself cne of the
purposes of the body of
persong and is not merely
incidental to the charitable
purpose, the body of persons
is not a body of persons
formea for charitable purpcoses
only within the meaning of
the Income TaxXx ACt. cocccooss

(11i1)If a substantial part of the
objects of the body of persons
is to benefit its own members,
the body of persons is not
established for charitable
purposes only."

Applying the principles established in the above cited
cases to the particular issue raised in this appeal which
centres on the predominance of the business which Blue Cross
conducts with its policy-holders through the Medical Care Plan,
tiie conclusion is patently inescapable that even within the
hypothesis that Clauses 3 a-f are sclely to be regarded as the
objects ¢f Blue Cruss, it is not organised and operated for
charitable purposes. From the documentary and oral euidence
in this casc the following conclusions of fact arc inevitable some
of which are expressly stcated by the learnced judge:

1. Blue Cross is a ‘Health Care
Insurance’ company. The
company in Article 1 (s) (ii)
defines 'Group Coverage' as
the Health Care iInsurance
'_ Pclicy being held by a Group
T with Blue Cross of Jamaica.
In defining the qualification
cof vrustees, their powers and
duties,; and the qualification
of the General Manager, the
company specifically refers to
the requirement of the
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Insurance Act. See Articles 36,
39, 44 and 77, The Trustees by
Article 78 are required to
prepare and lay before the
company in general meeting such
profit and loss accounts as
required by the Insurance Act.

Clauses 3 (a) - (f) are admittedly
main objects and the learned judge
has sc concluded.

On the face of Clauses 3 (a) - (f)
Blue Cross is organised predominant-
ly to establish & Medical Care Plan
for policyholders.

Regarding its operations, the
learned judge found that & large
part consisted in contractual
arrangements between itself and
such policyholders in the cperation
of the kedical Care Plan.

Though ocher schemes unrelated to
policyholders but within Clauses -3
{a) - (f) were operated by Blue
Cross which the learned judge
described as for 'the advancement

of scientific and educational
purpcses, as well as, perhaps, the
reliet of poverty', the majority of
these, were e¢ither commenced or
greatly expanded subsequent to 1983
anG thus are irrelevant for the
years 1582 and 1983 in which
exemption from Income Tax is claimed.
The evidence as earlier stated is
that in any given year cnly an
amount of $% million is reserved for
expenditure on non-policyholders and
that in 1982 against Income of

$18 miliion and expenditure on
claims of $10 million only abouut 2%
percent of clairns or $25G,000.00
related ¢ non-pclicyholder.

&

Thus as carlier concluded, it is incontrovertible that
for 1962 and 1933 the operaticn cf the Medical Care Plan in
Clauses 3 (a) -~ (f) constituted ithe principal operation of

Blue Cross.

AS2A



33,

The learned judge however found that such operation,
albeit ccnfined to policy-holders, constituted a charitable
purpose which together with the public oriented educational
and scientific operations made Blue Cross eligible for the
exemption which it claimed.

In coming to that conclusion he erroneously eguated
the relief of sickness which in the absutract is undoubtedly
a charitable purpose with the anomalous situation of the
relief of poverty which does not require a public character
to be charitable. He thus failed to consider that the
operations of the company involving the policy-holders which
related to the relief of the sick could only be considered
charitable, if the pclicy-holders constituted the community
or a section of the community which they certainly did not.
At page 77 he said:

“in the instant case the category of
persons who may be policyhclders is
open to all those persons residing

in Jamaica under age 55 whether
Jamaicans or not; an extremely wide
category. All persons who enlist

with the company as policyholders
derive benefits, some practical and
econcmical and some psychological.

For example, a young mariied couple
with two children on a moderate but
not nmunificent salary may by

becoming a policyholder in the
Appellant's operation acquire firstly
the benefit of medical care, attention,
hospitalisation and medication at a
cost considerably below that available
to them on the open marketc.
Alternatively, they receive a less
tangible, but nonetheless important
bencfit in the nature of relief from
the mental stress and anxiety which
attends many families over their
ability to cope with sudden illness in
ithe family. Such benefits furthermore,
tend to relieve the pressure on public
hospitals and medical services by
providing alternative hospitcalization
and medical care for such persons, all
of which seem to be i1n the nature of

a public benefit. One must bear in
mind that poverty is not necessarily
synonymous with indigence and it is

AS2L

Py



34,

"not only the destitute among us who
are poor. There are many who are
poor but not necessarily indigent or
destitute. It is a question of
degree."”

The learned judge thereafter adverted to the fact that no profit
of Blue Cross, even on a winding up, can accrue to the benefit
of any private stockholder or member, and continued thus at

page 78: "Against that background it seems but a

short step to say that the operations

of the Appellant involving policy-
holders, may be properly described as
falling within the rubric ‘relief of
poverty' in that it provides a real
benefit for such persons who are too
poor to provide for themselves, together
of course with the element of public
benefit inheient in such operations."

Neither before the learned judge nor before us has
Blue Cross contended that it was organised and operated for the
relief of poverty. 8Such a contiention could not be substantiated
either by reference to its object or ﬁo its operation. Its
contention is that its purpose was to give relief to the sick.
Relief of the sick, like the relief of distress caused by air-

raid in Re Hobourn is undoubtecly a charitakle object in itself,

but as Lord Greene, M.R. said in that case, it is not sufficient

that an object is charitable in the abstract, it musi be shown

to be so in the context of the people to be benefited who should
be the community or a section thereof. The nexus of each policy-
holder is with Blue Cross and is based on his independent
personal contract of health insurance. They do not together
constitute the community or a section thereof because adopting

a reasoning analogous to that of Lord Wormand in the City of

Glasgow Police Athletic Association case (supra) no public element

can be born out of the several private contracts of health

insurance between Blue Cross and its policy-holders. Accordingly

the "Medical Care Plan" which is oune of the objects of the company

is neither organised nor operated Jor charitable purposes. Thus
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even though some of the objects of Clauses 3 a-f are, as
found by the learned judge, for educational and scientific
purposes and are beneficial to the public at. large, the
Medical Care Plan not being organised ¢i operated for a
charitable purpose vitiates the claim of the company that it
1s organised and operated exclusively for educational,
charitable and scientific purposes pursuant to its objects
as stated in clause 3 a-f of its memorandum.

The respondent is thus not eligible for exemption
under section 12 (h) of the Income Tax Act.

The appeal in my view ought vo be allowed and the
judgment and orders of the learned Revenue Court judge set aside
with costs here and below for the appellant to be taxed if not

agreed.
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For the year 1982 the appellant, the Commissicner
of Income Tax, assessed the respondent, Blue Cross of Jamaica,

on a chargeable income of $1,960,00¢.00. 1iIn 1983 the

regpondent was assessed on & chargeable income of $3,000,000.00,

Marsh, J., in the Revenue Court discharged these assessments
and the purpose of this appeal is to determine whether that
order was correct.

What was the factual basis which gave rise to this
keenly contested case? Blue Cross of Jamaica was originally
incorpcrated in 1956 under the name Federated Health Insurance
Association Limited and its name was changed in 1970 with the
consent of the Registrar of Companies to Blue Cross of
Jamaica. It is a Company limited by gue -~ntee. Irn 1%64 the
appellant exempited the reszpondent's income from taxation and
this was confirmed in 1971. 1884, therefore, was significant
as the respondent was assessed for income tax for 1982 and
1983,

Blue Cross then appezled to the kevenue Court to
have those assessments s2t aside. The issue to be decided
was whether Blue Cross which is obliged by its memorandum to
provide health care for policy-holders and in its discretion
provides health services for the public, was organised and
operated exclusively for charitable purposes. If it were so
organised, it would be eititled to be exempted by virtue of
Section 12(h) of the income Tax Act, unless it was so dperated
that the proviso applied. Crucial to iks contention that it
was exclusively charitakle was that it was bound by its
Memorandum and Articles t¢ plough back all profits into health
care and health educational ventures and further that its

operations were for the benefit of the public. It was also
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contended that no profit from its operations was to enure to
the benefit of its members and that if it were to be wound up,
any surplus funds were to go to another charity.

The Revenue in response to Blue Cross submitted that
the original exemption was granted in error and that on second
and better thoughte, they were now convinced that their con-
cesgion was wrong in law. “They contended that when the

menoranduwi, arcicles of association and operations of Blue

¢

Cross were examined it was in substance a mutual health
insurance company. They also submitted that in any event the
Commissicner had a discreticn to rescind the exemption if

Bilue Cross was not operated exclusively for charitable purposes.
In addition to its written case and reply b&fore the Kevenue
Court, Blue Cross also relied on the evidence of Hylton Mcintosh,
their General manager, which is set cut at pages 27-3% of the
record, and the learned trial judge accepted his evidence as
truthful. It 1s aegainst this background that the important
issue of whether provision of health services as organised

and cperated by Blue Cross is exclusively charitable within

the intendment of Section 12(h) of the Income Tax Act, 80 as

to be exempt from tax and whether on the interpretation of

the proviso, the Commissioner could have any discretion in

the circumstances of this case to deprive Blue (ross of its
exemption., Although this dispute arises under the Income Tax
Act, it has relevance to cther taxing Acts. See Section 10

of the Property 7ax Actc.

What is the technical meaning of the words
"exclusively for charitable purposes® in
revenue acts?

It is pertinent in considering this issue to set out
Section 12(h) of the income Tax Act, as this section must be

construed, It reads:
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"There shall be exempt from tax:-

{h) the income of any corporation or
gssociation crvanised and operated
exclusively for religious, charitable,
scientific, or educational purposes,
no part of the net income of which
enures tc the benefit of any private
stockholder oxr individual:

Provided that i1t shall be in the
discrecion of the Commissioner to
determine whether or not a corporation
or assoclation comes within the meaning
of this provision;"

The most appropuiate starting point for an analysis of this

issue is Jfncome Tax special Purposes Commissioners v. Pemsel

(1391) A.C. 531, Vol. (II1) Tax cases 53. 1in construing the
United Kingdom income Tax Act 5 and 6 Vict. C. 35 which
exempted the income of charitable organisations from the pay-
ment of income tax, Lord iMacnaghten emphasised the primary
riule of construction when construing an Act of Parliament
was that words must be taken in their legal sense unless a
contrary intention appeared. Then at paye 9% of Tax cases
he gave hig celebrated definition of charity. It reads:

" 'Charity' in its legal sense comprises

four principal divisiconss trusts forxr

the relief of poverty, trusts for the

advancement of education, trusts for the

advancement of religion, &and trusts for

othei purposes beneficial to the community

not falling under any of the preceding
heads.®

If this classification is relevant tc our Income
Tax Act then the worxds "religious, scientific, or educational"
¢o not adda to the meaning of the word ‘charitable’. 7The
point being that ‘charitable’ is a term of art and 'religious’,
"scientific' and ‘'educational' are cescriptions of charitable
trusts. The basis o¢f the Pemsel classification was an analeis
of the preamble to Act 43 of Elizabeth which enumerated a list
of charities recognised by the Court oi Chancery and the opera-
tive part provided machinery for the reform of abuses.

Although that statute has been repealed, the preamble
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recognised the role of the Court of Chancery in the develop-
ment of charitable trusts. The Courts, therefore, interpreted
The scatute su as to facilitate the development of charities
and have resorted to the preamble to extend the lawv of
cirarities by analogy in rcesponse to the claims for charitable
status., This process is a continuing one, as the legislature
has acknowledged the publiic benefit derived from charitable
bequests, and charitable organisations continue to enjoy
cxemption from income and property tax.
it ig, therefore, appropriate to cite ancther
passage from Lord Macnaghten in Pemsel at page 95 which
emphasises the importance of the Elizabethan statute and
demonstrates that the courts in this branch of law had made
it explicit that in the absence of legislative intervention,
they are responsible for the law on charitable trusts. Hexe
€ how the learned Law Lord explains the basis on which he
made his classificationg

"The object of that statute was merely

to provide new machinery for the

veformation of abuses in regard to

charities. But by & singular con-

stxuction, it was held to authorise

certain gifte to charity which otherwise

would have been void, And it contained

in the preamble a list of charities so

varieda and comprehensive, that it became

the practice of the Court to refer to it

as a sort of index or chart. At the same

tume it has never been forgotiten that the

‘objects there enumerated,' as Lord

Chancellor Cranworth cbserves (1 D. and

J. 79), ‘are not to be taken as the only

objects of charity, but are given as
instances’®.”

It is, thevefore, instructive to set out the preamble
of the Blizabethan statute so as to be aware of the instances
which required machinery for the reform of abuses at that
time. Further, it enables us to see the appropriateness of

the four-fold division in Pemsel's case.
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The preamble to the Charitable Uses Act 1601 enacted in

the reign of Elizabeth as recorded in Lord Nuffield v,

Comnmissioners c¢f Inland Revenue 28 Tax cases, page 491, reads

ag follows:

"The relief of aged, impotent and poor
people, tihe maintenance of sick and
maimed soldiers and mariners, schools
of learning, free schools, and scholars
in universities, the repair of bridges,
ports, havens, causeways, churches,
seca~-banks and highways, the education
and prefermenc of orphans, the relief,
‘stock or maintenance of houses of
correction, marriages of poor maids,
supportation, aid and help of young
tradesmen, handicraftsmen and persons
decaved, the relief or redemption of
prisoners or captives, the aid or

easc of any poor inhabitants concerning
payments of fifteens, setting out of
soldiers and other taxes.”

The development of the law of charity in England,; therefore,

ha

64

been based on the judicial exposition of the preamble of
the Elizabethan Statute. Since the classification in Pemsel's
case 18 based on charitable trusts enumerated in the preamble
of the Statute, there rnust be an enguiry as to wheﬁher there
has been a reception of this branch of equity in the Jamaican
legal system. To determine if there has been, there must be
an examinaticn of the modern authorities pertaining “to the
welief of the impotent® as enumeraced in the Statute which
falls under the heading "Relief of poverty® as well as the
heading “Trusts for other purposes bencficial to the community
not falling under any of the preceding heads.” If there has
been a reception then these authorities will enable us to
determine whether or not Blue Cross is a charitable trust

within the intendmont of the income Wax Act.

1524



C

41,

Has there been a veception of the

as
Bnglish Law of ¢harity in Jamaica?

The English colonists settled in Jamaica in 1655
after the spaniards were defeated in battle., by 16l the
Jamaican Legislature passed an act pertaining to charities.
This act is so important in deterwining whether the law on
charities was received in Jamaica that it is necessary to set
it cut in full, in modern spelling. Act 12 of 108l reads:
"an Act for Confirmation of pious,

charitable, and public Gifts and
Grantsg,

To the intent that pioug, charitable, aud
pukblic Gifts and Grantsg, SO hecessary in
new Cclonies te be encouraged and made
good, may ncot be defeated, but may take
effect, according to tihe true Intent and
Meaning of the Donor or Donors, Devisor

or Devigors, notwithstanding any incapacity
in the Grantee or Devisee, or those to
whose Use tne same 18 granted or deviseda:
Be it therefor< enacied and ordained by
the Governor, Council, and aAssembly, and

it is hereby enacted and ordained by the
Autihority of the same, That for and during
the Term and Time of Twenty Y:zars next
ensuing all Gifts, Grants, Conveyances, and
Devises of any Houses, Lands, Tenements,
Rents, Goods, or Chattles, to any good,
pious, charitable, or public Use or Uses,
as for the Maintenance of lawiful Ministers,
erecting or maintaining of Churches,
Chapels, bchouls, Universities, Colleges,
or other Places for the Education of Youth,
or Maintenance of len of Learning, or any
Alms-houses, or Hospitals, or any other
Uses whatsoever, heretofore made and here-
after to be made within the Time aforesaid,
be and are hereby forever confiimed ané
nade good, according to the true Intent and
Meaning of thwe Donox or Donors, Grantor or
Grantors, Devisor or Devisors; the Statute
of Mortmain, or any other Statute, Law,
Custom, or ULsage toe the contrary
notwithetanding.,

Ii. Provided nevertheless, and it is her
enacted and ordained, That no Gifts, Grant
or Devises to any Person or Persons whatso-
ever foxr any superstitious Use, or for
Maintenance of any Minister or Teacher
whetsoever, other than such as are lawifiully
ordained and allowed cf by the Church of
England, be hereby confirmed and made goodg

1550



SN

;
S~

42,

"any Thing herein, or in any other
Act seeming to the contrary in any
wise notwithstanding.”

it must be borne in mind that colonists as settlers
took the common law with them. They, therefore, passed the
Act to confiria charitable beqgtests. In that light there must
have been an acknowledgment that there had been a prior
reception of the English Law of Charities in Jamaica. That
stance on the receptcion of common law was asserted in lgod by

Bryan Edwards, C.J., in BMagnus v. Sullivan 1 Stephers Reports,

o

age 8v2, where he saids

"i{t is, I think, conceded that an
English colonist ¢arries with him
the common law of England from
whence he comes; but i1t is other-
wise with the English statute law."

In a judgment of 14v7 Kemble, J,, in Jacguetc v. Edwards 1

stephers Reports 421 demonstrated that from the earliest times
the cclonists in Jamaica claimed to be governed by English law.

At page 416 this passage appears In his judgment -

“Hig Majesty, King Charles, ase.alng

his acguisiticn of this igland by
conguest, legally possessed the

power, which he thoughy f£it to
exercise, of conferring on all

cnildren of English subiects who
settled in Jamalca, the rights and
privileges of free-born Rnglishmen,

and that they consequently considered
themselves entitled to thése rights

and actually enjoyed thew at a very
early period appears from tae answer

of sir Thomas lModyford, in 1464

{he was then Governor of Jamaica), in
reply to the following questicns put

to him by His Majesty's Commissionerss
"What statutes, laws and ordinances,
dre now macce and in force?' and to
which he auswers: ‘Right reason, which
is the common law of England, is
esteened 1n force amoungst us, together
with Magna Charta and the ancient
statutes of England, as far as they are
applicable.’ ({See Journals of Ass.,
Vol. 1, App. £2.)F | emphasis supplied]
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This passage suggests that there was no doubt that the common
law was esteemed in force amongst the gettlers. So far as
Statute Law was concerned,; iv was also esteemed but it was
limited to those statutes which were then applicablie. in

Cooper v, Stuart (l8u9) 14 A.C, 266 at 291, Loi¢ Watson pro-

posed a similar test. “The relief of ... impotent ... people®
is one coi the instances of a charity enumerated in the English
Aci. The comparable charivies named in the Act for

Confirmacion in Jamaica are the "erecting or maintaining of

Alme-houses or Hospitals.” wWoteworthy was the stress laid on

[ G

the necessity for encouraging charitable beguests in new
colonies, a stance which is still necessary today because of
the inability of the public purse to satisfy all the claims
for health care for a growing population. That there was to
be a residual category or fourth head was recognised by the
Jamaican Legislature long before $ir Samuel Romily arguendo

in dorice v. The Bishop of Durham 22 E.R. at page 951, or

Lorda Macnaghten in Pemsel, for in the Act of Confirmation

they wadverted to this instance of charicy thus: "... or any
other use whatscever, heretouvfore made and hereaiter to be
nade within tihe Time aforesaid be and forever confirmecd and
rade good."”

The veception of English Law has recently been con-

gidered by the Supreme Court in Ex parte Cephas Wos. (1) and

(¢) 14 J.L.R. at p. 72; 15 J.L.R. 3¢ also reportedin 24 W.I.R.

p. 402 and p. 500, Relevant to this issue is Section 41 of

the Interpretation Act,; which reads as follows:

" A1l such Jlaws and Statutes of England
as were, prior to the commencement of 1
George 1I c¢. 1, esteemed, introduced,
used, accepted, or received, as laws 1in
the Island shall continue to be laws in
tiie Island save in so far as any such
laws or statutes have been, or may be
repealed or aimended by any Act of the
island'."”
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What section 41 co¥ the lInterpretation Act contemplates as

regards the common law is that there were five modes of
reception., That is if it was esteemed, or introduced, or used,
or accepted, or received prior to 1724 providea it has not been
repealed or amended by the Jamaica Legislature it became part
oif our conmon law in Jamaica. The recepuion of Statute law was
the issue before the court and the Fulil Court decided that some
evidence either direct or presumnptive was necessary to satisfy
any of the five tests., #&As regards 33 Henr. VI1ii, the statute

«

in issue, Parnell, J., in Cephas Wo, 1 in reasoning similar to

that relied on in Jagquet v. Edwaras held that the statute was

in force. Parnell, J., also regarded the resort to 27 and 28
Henir. Viii to piasecute pirates for murder on the high seasg as
presunpitive evidence, that the statute was applicaple in the

fslend. The persuasiveness of the reasoning of Cephas No., 1

and that in Jacqugt v, Edwards is that it recognised that the

"esteeming” of either common or statute law was e€ffected at the

incepition or the clony. The Revenue Act, the predecessor of

section 41 of the Iaterpretation Act is a classic example of
levisletion with a retrospectzive efrfect rthich also legislates
by way of referengs. 1t permitted this mode of reception -
"esteening” to continue until 1728. As regards common law
as developed by tie courts of eguity the courxts recognised that
the settlers browght it with them. As regards stacvute law the
tegt for receptisn was whether it was applicable to the
civeunstances of the colony at its inception and uap to 1728.
With regards to other methods of recepticn enumerated

in the Interprezaticn Act, namely, introduced or used, or

acceptec or recpived, ¢ /idence either dirvect or presumptive

was reguired, £or this was what was additional to thie common
law wodc of recsption. This distinction between the reception
ky the "silent cperation of constitutional principles® or

statutory "egteeming” the reception by statute was adverted
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to by Lord Watson in Cooper v. stuart (1l889) 14 A.C. at 293,

Section 41 of the Interpretation Act is, therefore, of great

significance to the Jamaican constituticnal and legal system

and has a direct bearing on the meaning of "exclusively for
<\“ charitable purposes” in the Incomz Tax kct. The Full Ccurt of

tihe Sapreme Court (dHenry, Rowe, Wilkie, JJ.) in Cephas No. 2

hiowaver, helG that there was no sufficient evidence to satisfy
section 41 of the interpretation Act and to justify the
reception of the ancienc statute of 33 Henr., VIII.
in coming to its adverse decision, the Court said that
Act 33 Henr. VIII C. 23 would probably be regarded as a law
. of Jamaica. Such a decasion must have been based on the
L 1
' presumptive evidence adduced. Be it nocted that certain rules
of pleading were applicable to both the ancient statutes of

Henr. VIii. See Vol. 1 (l843) Bast's Plecas of the Crown 343

London Professional BooksLimited. In the light of this

reasoning, the decision in Cephas No. 2 is surprising. Perhaps

Lt is worth mentioning that Hast was born in Jamaica being the
great grandson of one oi the original English captors of the
(;\ island., Cephas bheing a criminal habeas covpus case, there could
| have been no appeal to resolve this conilict save by way of
special leave to the Privy Council., It is pertinent to point

out thatv in both Cephas No. 1 and Cephas Wo. 2 reference is

made toe the Calendar of state Papers Colonial Series 1132,
Some of these papers are also to be found in the case of the

Constitcution of Jamaica Vol., & State Trials p. 350,

As regarus the common law which is the issue in this
) cuase, TWo passages from the judgment of Henry, J., makes the
position clear, The first on page 7 explains to what extent

Jamaica was te be regarded as a settled colony. It reads:
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it is net in dispute that Jamaica is

to be regarded as a settled colony for
the purpose of deterimining its colonial
status. The dicta of Lord Mansfield in
R. v, Vaughn (176%), 4 Burr 2494 and
Canpbell v, Hall (1774), Cowp. 206;

and the decision in Stultz v, Wallace
(1839), Mac. R. 67; and Jacquet v. Edwards
{1867), 1 Stephens 414 clearly indicate
this, notwithstanding the view expressed
in Beaumont v. Barrett (1836) 1 Moo. P.C.
5%,

In Cooper v, Stuart (1889) 14 A.C. 2&6
Loxrd Watson stated at p. 291:

“In the case of {o settled! Cclony the
Crown may by ovdinance, and the Imperial
Parliament, or its own legislature when it
ccmes to possess one, may by statute
declare what parts <f the common and
statute laws of England shall have effect
within its limits. But, when that is not
done, the law of England nust. (subject to
well-established exceptions) become from the
gutset the law of the Colony, and be
administered by its tribunals®.”

This authoritative ruling was anticipated by Kemble, J., in

Jacguet v, Bdwards in 18487. Why was Jamaica regarded as a

settled colony? The former spanish colonists fled to Cuba
which was only ninety miles away and the only remaining
inhabitants of consequence were the Maroons who were their

slaves., They valued their freedom and sc encamped in the hills.

[ =4

For a legal system, therefore, the English scettlers resorted to
the censtitutional principles expounded at a later date by

Sir William Blackstone in 1 Com. 107. 1In Cephas No. 2 that

learned author was mistakenly veferred to as Lord Blackburn,
ancther distinguished judge who was alson an author of legal

texts. Continuing with Cephas Ho. 2, on page 8, Henry, J.,

explains that the origin of Section 41 of the Interpretation

Act was Section 22 of the famous Revenue Act of 1728. He said -

"The Jamaican legislature has treated the
year 1728 and the Act 1 Geo. II c. L as

the year and the event which concluaed the
reception of English laws and statutes into
Janaica by virtue of its colonial status.
This cut-off period was beneficial to the
colonists in that it extencded the applica-
tion of these laws and statutes beyond the
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“year 1€55 and right up to 172¢ and at
the same time the 1728 Act 1 Geo. LI
¢. 1 set certain limitatcions on the
receprion ¢f Bnglish laws and statutes
by enumerating the circumstances in
which they were to be applicable to

)y w1 - LH
JAWALCE L ©

Quite apart from the Confivmation Act of 1681 {(supra) there
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Least two other Public Acts which refer to charitabile
trusts in beguests made in 1724 and 1729. The first is the wi

will cf John Wolmer Law 9 Geo. i. 1735 ¢. ¢ which pertains to

a chari

r

able beguest in his will doted 1729 and the will of

Thomas Manning Law i1 Geo. I1 c. 6 1738 which referred to

charitable bequests in his will dated 1710¢. These charitable

bequests were the foundation of our oldest secondary schools.,

©
C

far as the 19th century was concerned, there is

the case of in re Judford 1 dtephens Reports at 793 which

relied on English authorities., It percvains to an educational
charity and the legisglature continued to recognise the

existence of charitable trusts in the (1897) 7Trustee Act; see

Section 35 where the Act speaks of a trustee of chavitable

trusts and the eariier Trustees, Religious Educational and

Chayitable Vesting Acv 1853 which made provision for frechold,

leasehold or other landed property to be vested to the Trustees
of a charitable trust. This Act in Section ¥ recognises that

a Trust for o hospital, poor-hcuse, or asylum are instances of

associations for charitable purposes. For an example of the
use of the word ‘charitable’ in & criminal statute, see Section
e of the 1864 Larceny Act re-enacted as Section 25 of the
current ACT.

in the light of all these statutory provisions
which recognise charitable truste and left these trusts to
be interpreted by wne courtvs, I have no doubt that the
technical meaning attributed to the phrase “exclusively for

charitable purposcs® must have the meaning in Jamaican
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legis ion which obtains in enactments in England. it
follows, therefore, that in sco far as Marsh, J., decided that

the Pemgel line of cases was not applicable to Jamaica, I
cannot support him for he has failed to construe Section 4l

of the interpretation Act correctly. Furthermore, I doubt

whether his approach which states that "whether one applies
the "Macnaghten test' or disregards it as i have done the result

would in 21ll puoowability be the sane™, was correct.

Could the proviso tc Section 12(h) of
the Income Tax Act be applicable if
wlue Cross was organized exclusively
for charitable purposes?

For ecasc of re erice it is convenient to set out the
provisc, again, se as to arrive at its true consztructicn. It
readss

"Provided that it shall be in the

digcretion of the Commissioner to

determine whether or novu & corporation

cr asgoclation comes within the meaning

of this provisiong®
ir. Alder fcr the Revenue concended that even if Blue Cross
was "organised exclusively for charitable purpoges” as the
statute ordains, then che proviso gave the Commissioner a
wide discretion o dotermine whether Blue ©iro&s was s

.

orgenised 8o as to yetain ite tax exemption., He cited G v. G

i1865) 2 All B2.R. 226 to show the limitec jurisdiction of an

&
e
o

o

-t

P_l
o
s

o
¥]

ourt to review the discretion of a judge of first
ingtance in cases involving the welfare of children and
suggested that the Commissioner of income Tax was empowered
by the provisc to exercise the same sort of discretion when
he decidea to deprive Blue Cross of its charitabie status
Such an approach ignores the constitutional principles of
income Yax Law. “The remission or the exemption from tax is
noc o be decideG on common law principles pertaining to

discretion, but by the true construction ©f the relevant
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provisions of the tazing act., 1t is the duty of the Courts .

tc éensure that the Commizsioner carrics out the intention of

Parliament. If that werce not so, the taxpayer would have no

vedress frowm the arbicrary actions of a cax-~gatherer, nor

would the tax-gatherer, & member of the executive be under the
rule of law which the Courts are bound co uphold.

Yection 12(h) makes a distinction beitween a corporation
a8 ovganised by virtue of ics memcrandum and articles of
association and how it is operated. It is clear that a
corpuraticin could be organised so that it was exclusively
char: table but that its operacions were such that it did not
conform to its consticution and cthe rules made thereunder. In
such circumstances, its coperations would be ultra vires
although it would still be organised exclusively for charitaple
purpcses., Lt may even be that only part of i1ts operationg was
ultxn vireg, It 18 the income from ultra vires operations
which wvould not be esempt from taxation, but the Commissioner
hzes no powers to deprive a corporation of its chavitable status.
That would be a matter for the courts acting at the instance
of the #itcorney General wiho has 2 special role as parens
oatriae Lu the supervision of charities.

Is there any warrant in the authorities cited to us

rtor this congtruction? It is instructive to begin with the

words of Atkin, L.J., in The Commisgsioner of Inlend Revenue

v, Yorkshire Agricultural Society 13 Yax cases 58 at page 78.

After dealiny with the relevant time when there ought to be
excipeion ¢I income tax in an organisation established for
charitable purposes oniy, he goes on to the problem of

operaicions thuss
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"The mere fact that it may dissolve at any
time ana come to an end seems to me to
have nothing to do with this particular
problem. As it may discolve itself, so I

think it is fairly plain that it may, if
it chooseg, re-associate itself for other
purposes, either by dissolving itself and

forming itself into a cociety for another
purpcse, o¥ it may be by adading to its
objects, objects which are non-charivable,

cr by sunstituting for its objects an

object which is non-chavitable instead of a
chavitable cbject. vpt if it does so, then

it appears to me that the Society will cease
to be a society established for a charitable
purpose, and 1its funds presumably will not be
devoted to charitable purposes only. But
unitil it does so it appears to me tc be the
same guestion of whether it was esgtablished
for a charitable purpose and whether you can
find that it is still operating in that
spnere, and that is the position. &as I have
said, 1f in fact it did choose to adopt as

its purpose some aacitional and non-charitable
purpose, the position weould be that its incomne
derived after that time would not be subject
to the obligation to cxpend it for & charitable
purpose, buht its income acguired while it
professed to be a scciety for a charitakle
purpose only would have to be so applied.”

Further, this issue of ultra vires operations of an organised

charity was discussed by Denning, L.J. (as he then was), in

the case of British Laundercers' Regsearch Association v. Central

Hiddicsex Agsesment Committee and Hendon Ratving Authority

- -

Y493 1 All B.0. 21 at 25, & rating case, but the principles

-~

vl
i <4
are similer to exemptions for charities under the income Tax
Act. 'The Lord Justice said:

£, however, there is no memcrandumn of
association or if the memorandum is noc
clear on the peint, as, for instance, it
some of the purposes may or may not be
incidental to the purposes of science,
literature, or the fine arts, then
regard wmay properly be had to the puxr-
poses which the society has, in fact,
pursued, for, if i1t, in fact, pursues
alien purposes, it cannot claim the
exemptions Purvis v, Traill (3 Bzch. 350
per PARKE, B,) A society cannot get
exenpiion from retes by saying that what
it is doing ig uwitra vires. The court
will assume that the purposes which it
pursuce are purposes for which it was
instituted.”

Vo
o
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Tucker, L.J., gave a very clcar stutement of the
limited circumstances where the tax-gatherer is empowered to
deprive a corporation crganised exclusively for charitable

purpeges of its privilege of being tax exempt. In Oxford Group

V. snland Revenue Commissioners (19493 2 ALL B.R. %37, he said et

Po540e

“In the case of a company or other
association, if the main object or
objects are solely for the advancenent
of religicn the mere fact that the

company or association is given certain
powers, even though desciribed as objects
which are purely ancillary to the main
objects, will not prevent the company or
asgociation being regarded as a body
formed for religious purposes only, but
ax exemption will be confined to such
puarts of its income as are applied to its
strictly religicus activities. Where one
cf the main cbjecits of a company oy
associatvion permits for its attainmenc of
activitieg which are not purely religious
then the company or assocclation cannot be
regardea for tax purpcoses as being a bady
formed for religious purposes only.”

1 have foqund two further statements in the cases citea before
us which show that the distinction between a corporation as
organised and operated is well recognised in cur law and
accordzngly it must be a principle taken into account in inter-
preting a proviso conferring a discretion to the tax—~gatherer

in rating or tax law., Firstly, Sachs, L.J., in Council of Law

reporting v. Avtorney General [1971§ 3 All B.K. 1029 at 1u39

after stating that if an organisation as Clifford's Inn started
as a charivy it so remcined, saia -

“{The guestion whether in fact it
applied ocr is applying some of its
funas to non-charitable purposes i
of course, a separate issue which
arises when tax or ‘rate exemnptions
are under consideration.)"

This lucid statement shows that the Commissioner's discretion
i limitea tvo taxing funde applied to non-charitable purposes.
Were it otherwise, he would have had the power to amend the

main clause of Section 12(h) of the Income Tax Acf. Hecondly,

Scott, J., had to consider the 1issue in Attorney General v,
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334 at 343:

“The ques stion whether under its con-
stitution the union is oi i& not
charitable must, in ny view, be
answered by reference tc the content
of its constitution, construed and

assegsed in the context of the factual
b&chgxound to ites fermation. This
background may serve to elucidate the
purposes f£or which the union was formed.

But if the uvnion was of a charitable
nature when formed in 1971 it cannot have
been deprived of that nature by the
activicvies carried on subsequently in
its name."

f this sounds merely suggestive, then at page 344 he

-

cmpinatically stated -

“In my view, the first essential is to
consider and construe the scope of the
objects and powers of the union under
its constitution., If the objects of
an organisation and the meangs by which
those objects may be achieved arxe
exclusively charitable, that, without
more ado, answers the guestion whether
the organisation was formed for a
charitable purpose.”

Of course, an organisation can remain charitable although its
funds are taxed and itvs officers are in breach of ctheir
fiduciary cuties. Here is how the learned judge puts this
osition further on page 344:

"If an organisation is formed with an
exclusively chevitable purpose but

with a constitution that permits
anc:llary non-charitable activities

it ig, on authority, charitable. If
subse qubntly the managers of the
organigation traneform the anciliary
ncn~charitable purpose into the main
purpose of the organisation, the
conclusiocn does not, in my view,

follow that the organisation loses its
charitable status. The right conclusion,
in Iy opinion, would be that the manawcr
are in breach of their fiduciary dutie

cf managenent.®

The clue to understanding the true interpretation of
the proviso is that once Parliament confers an exemption on
ingtitutions crganised exclusively for charitable purposes,

it is only in circumstances where that institution in its
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operations ignores the mandates of Parliament that Parliament
permits the Commissioner to levy a tax. Under such circum-
stanceg, there 1s no room for the wide discretion for which

the Revenue contended. The coumplaint on appeal was that the
learned trial judge did not give any consideration to the full
effect of the provisc, but that fault lies withh the Revenue,
They failed to point out any aspect of the operaticns of Blue
Cross as recorded in the evidence which was ultrae vires in the
rclevant years, so &as to enticle the Revenue to exercise its
Giscreticon to tax ultra vires activities. It was in such
circumstances that Marsh, J., was content to make a passing
reference to the proviso and I find that the ground of appeal
concerning the failure of the trial judge to give the necessary
effect to the proviso, fails. But is the assumption and indced
the finding of the Court below, that Blue Cross is entitled to

charitable status correct? That issue must now be explored.

Are there features in the memorandum
which suggest that Blue Cross is
organised exclusively for charitable
purposes?

The principal objects of Blue Cross as adumbrated in
its Memorandum are to provide voluntary non-profit health
service by way of a Medical Care Plan for policy-holders and
such other persons as the Company thinks fit. fThe health care
plan mokes provisions for medicine, wmedicare and surgical
acttendance and nursing, hospital and convalescent care at
lower costs than elsewhere.

in furtherance of ite objectives, Blue Cross makes

provisicne for the improvement and upkecp of hespitals. Also

o

art of its object was to publieh information regarding health

care for policy~holders and athers.
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it is true that there are other clauses pertaining

to the objects cf the company but these are subsidiary clauses

and would be generally necessary for the proper organisation
of a company whether it was organised on a profit or non-

profit making basis. OUne clause in the Memorvandun, however,
which it 18 necessary to note is clause 4 which compels Blue

Crose o Geveote its profits to the objects of the Company and
it precludeg the members from receiving any profits either
directly or indirecitly and further, if there were to be a
winding up of the company any surplus would be distributed to
another charity ag designated by the members or by order of
the Couart.

As for its funding, Blue Cross levied a cess on

its members and policy-holders and accepted grants and gifts

[l e

from :nstitutions or government. Xt 1s not necessary to refer

o

to thne Articles of Associat
Memorandum adverted to are
Cross wasg organisced at ics
however, for 1982 is helpfu
$1,672,728.00 while the tot
Turning from the Balance sh
samne year, subscription inc
total income of $18,132,09z2
claims outstanding carried £
figures are cited to show t
holders in the financaes of
the evidence discloses that
hoiders was 2%% of expendit
Cne of the earliest s
aifficulities as to whether
erclusively for chavitable

The Comuiesioner of Inland

ion s those aspects of the

sufficient to delineate how Blue

inception. A glance at the account,

1. Gubscriptions receivable wasg
al assets were $2,320,527.00,

eet to the Revenuc Account for the

ome was $16,377,767.00 out of a
.00. On the expenditcure side, the

crward was $1,474,989.00. Thnese

he dominant role of the policy-

Blue Cross, To yreinforce this,
the expenditure on non-policy-
ure.

tatemente highlighting the

an organisation was organised

purposes comes from aAtkin, L.J.,

Revenue v. Yorkshire Agricultural

Sociecty 13 Tax cases 58 at

76. The relevant passage reads:
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"First of all it is said: No, this
Society was in fact formed for the
purpose of giving benefit to its
members; it is nothing but a club

for the mutual advantage of the

rembers of the club., If thet were so

i think that the claim of the Society
would fail, both because it could not
be said to be established for a
charitable purpose, and because it
certainly could not be sgaid to be
established for charitable purpose
only. There can be no doubt that a
society formed for the purpose merely
of benefiting i1ts own members, though
it may be to the public advantage that
its wmembers should be benefited by
being educuted or having their
aesthetic tastes improved or whatever
the object may be, would not be for a
charitable purpose, and if it were a
substantial part of the object that =zt
should benefit its members, I should
think that it would not be established
for a charitable purpose cnly. But, on
the other hand, if the benefit given to
members iz only given to them with a
view of giving encouragement and carry-
ing cut the main purpose which is a
charitable purpose, then I think the
mere fact that you benefit the members
in the course of promoting your charit-
able purpose would not prevent the
establishment being for charitable
purposes oniy,"”

The decicion in this case was in favour of the claim for
charitable status and krs. Hudson-Phillips, therefore, relied
on it, it must be emphasised that the obligations and main
object of Blue Cross iz tc provide a health service foir its

policy-holdersg. It can and doez provide medical attention

to ¢tners, but that is in its discretion.
Regarding the provision of a health service, this

i3 undoubtedly one of the instances of a charity enumerated

in thce Elizabethan sStatute, as “the relief of the impotent”

]

Q
B

under the alternative heading “trusts for other purposes
beneficial to the community”. It is instructive to turn to
the guastion as to how the courts adjudicate on new claims

for charitable status., In Scottish Burial Reform and

remation Society, Ltd. v, Glaggow City Corporation (1567

:

3 A1l w.x. 415 where @ claim was being made that a non-profit
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<;j making society whose main cbject was to promote cremation, be
exempt from income tax, Lord Reid at page 218 stated -

“The courts appear to have proceecded
first by seeking some analogy betwecen
an object mentioned in the preamble
and the object with regard to wiiich
o they had to reach a decision. Then

(;; they appear to have ¢one farther, and
to have buen satisfied if they could
find an analogy becween an object
already neld to be charitable znd the
new object cleimed to be charitable,
This gradual extension has proceeded so
far that there are few modern reported
cases where a bequest or dconaticr was
made or an institution was beinyg carried
on foir a clearly specified object which
was for the benefit of the public at
large and not of individuals, and yet
the obiect was helid not to be within the
spirit and intendment of thc statute of
Blizabeth.”

(v  Lord Upjohn at page 220 justified the charitable status of the
cremacion society thus:

"The concept cf purposes benceficial to
the community might then appear tc have
the qualities of @& class and sc perhaps
to a lesser extent in 189%1i. 7“his so-
callecd fourth class is incapable of
further definition, and can today
hardly be regardeu as more than a
portmanteau tc receive those objects
which enlightened opinion would regard
ag qualifying for consideration under

P the second heading. My Lords, & agree
(ﬁﬂ ' with the majority of the decond

Division that the objects cof the
appellants fall well within this fourth
divigion.®

The speech of Lord Wilberforce is of interest especially

as we will have to advert to his opinion liater on in the

matter of hospitals and health care. In the same case at
page 223, he said:

“The purpose$ in guesticen, to be charitable,

. mast be shown to be for the benefit of the

(;)) public, oxr the community, in a sense or

/ manner within the intendment of the
preamble te the statute, 43 Eliz. 1 c¢. 4.
The latter requirement does nct mean guite
what it says; for it is now accepted that
what must be regarded is not the wording
of the preamble itself, but the effect of
decisione given by the courts as to its
scope, decisions which have endeavoured to
keep the law as to charities moving according
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as new social needs arise or old ones
become obsolete or gsatisficd. LURD
MACHAGHTEN'S grouping cf the heads of
recognised charity in Income Tax

special Purposes Comrs., v, Pemsel
{18%1~% 1 All E.R. Rep. at p. 55 is

cne that has proved te be of value

and there are many problems which it
sclves. Buo three things may be said
about it, which its author wculd surely
not have denied: first that since it

is a classgification of convenience, there
may well be purpeses which do not fit
neatly into one or other of the headings:
secondly, that the words used must not
be given the force of a statute tc be
construed, and thirdly, that the law cf
charvity is o wmcoving subject which may
well have evolved even since 1§91.°

There is authority that health carc plans were
envisaged under the Elizabethan statute and it comes from

Loxd Wilberforce in Le Cras v. Perpetual Trustee Co., Ltd. &

Others {19671 3 All B.R. 915 at %22. He said:

"It is not o condition of validity of

a vyrust for the relief of the sgick

that it should be iimited to the poor
sick, Whether one regards the
charitable chavacter of trusts for the
relief of the sick as flowing from the
word ‘impotent® (‘aged, impotent and
poor people’) in the preamble to 43
Eliz, ¢, 4 or nore broadly as derived
from the conception of benefit to the
community, there is no warrant for
adaing to the conditicon of sickness that
i poverty. As early as inccine Tax
Special Purposes Comrs, v. Pemsel (1891
All E.R. Rep. 2% LCRD HERSCHELL was able
to say, at p. 49:

i am unable tc agree with the view that

the sense in which “charities™ and “charitable
purposce” are popularly used is so restricted
as this. 1 certainly cannot think that they
arc limited tce the relief of wants cccasioned
by lack of pecuniary means. HMany cexamples
iy, £ thiuk, be given of endowments for the
relict of human necessitiecs, which would be as
generally termew charicies as hospitals orx
almnshouses, where, nevertheless, the necesgi-
ties to be relieved éc not result from poverity
in its limiteda sensce of the lack of moncy.'’

Similarly in Verge v. Somerville 11924] All
E.R. Rep. 121 LCRD WRELBURY, delivering the
judgment of this Board on an appeal from Hew
south Wales pointed out at p. 125, Letter B
that trusts for eaucation and religion do not
reguire any qualificaticn of poverty to be
introduced te give them validity and held

1506



(0

)

58,

generally that poverty is not a necessary
qualification in trusts beneficial to the
coeamunity. The propositicn that relief of
sickness was 2 sufficient purpose without
adding poverty was accepted by the Court
of Appeal in Re Smith's Will Trugts {1962}
2 All E., R, 563."

in this regard there is the case ¢f In re kRcadley (1930] Ch.

524 where Bennett, J., found a trust to apply cthe yearly
ingome in the peyment of " ‘expenses and maintenance of patients
to and at' one or cther of the twae hospitals” as a charitable
trust because it was a "trust for the relief of a form of
helplessness.” He eguated this with relief for the 'impotent’
as enumerated in the statute of Elizabeth.
As for the Revenue's contention that Blue (ross was
to be deprived of its charitable status because the health
schemes were financed in part by the payment of premiums by
policy~holders, this ccntention was rejectea by Lord Reid in
the Cremation case., Here is how he puts 1t at page 218:
"If there is a puklic berefit, the
appellancs ceannot on the facts of
this case be discualified because
there is or might alsc be a profit
or benefit to individuals invclved
in the prosecution of their objects;
nor can they be disqgualified because
he benefit does nol extend to a

sufficiently large section of the
comnunity . ” -

Any judge sitting in this jurisdiction must have noted the
scarcity of medical facilities, the shortage of hospital
beds, the lack of medical equipment and the poor state of
hospital buildings. In adadition to all this, there is a
shortage of doctorg and nurses because of constant migration
to Worth America for higher emoluments. & health care plan
which provides medical attention in its broadest aspect is
undoubtedly a public benefit. That there was a

levy on policy-hclders does not disqualify Blue Cross fron
being a chariteble institution comes from Lord Wilberforce

in his opinion in the Le Cras case, after reviewing a number
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of cases on this isgsue said at page 923,

"It would be a wrong conclusion from
them to state that a trust for the
provision of medical facilitles would
necessarily fail to be charitable
merely because by reason of expense
they could only be made use of by
pergons cf scme means. To provide,
in response to public neec, medical
treatment otherwise inaccessible but
in 1ts nature expensive, without any
profit motive, might well be charitable.”

Another instance where payment for gervices did not
disqualify an insvitution was the provision of law reports in

the Council of Law Reporting v. Attorney General {1971} 3 all

E.R, 1029, Alchough it was not necessary for his decision,
Russell, L.J., had an apt comunent to make concerning health

care facilitvies, At page 1035 he seid

.

‘o it would be if theve were a non-
profit making association under
gractuitous professional supervision
for che production at moderate expense
of pure medical drugs ox efficient
surgical instruments. But the only
main object or purpose in such case
would be, it seems to me, the relief
of the sick.”

Yet ancther example of a charitable trust which was operated
by way of bargain rather than by way of bounty was Rowntree

g

Menmorial Trust Housing Association Ltd. & Ors. Vv, Attorney

Geneval (1983} 1 All B.R. 288 where housing was provided at

reauced costs for the aged,
Turning to the construction of the memorandum, the
main clauses arce all drafted on a similar pattern and I need

only quote one to show how the obligations of Blue Cross are

Gistinguished from its discrecionary activities. Clause 3(b)
reads:

¥(b) To provide and suppiy policy-holders
of the said Plan or to such other
person or persons or group of persons
as the Company nay think fit, necessary
and proper medicine and medical and
surgical attendance, appliances,
nursing and comforts and hospital and
convalescent care.”
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The interpretation of this and similar clauses is the pitch of
this case. OCnce it is acknowledged that the object of the
company is5 to provide for its policy-holders and further that
the preponderance of its finances is from the cess on the
policy-holders,how can Blue Cross qualify as a charity accord-
ing to the canons of equity jurisprudence? Where is the
altruism which is the basis of & charitable trust? ‘lYrue, it
ig, that Blue Cross may in its operations make charitable
beqguests, but that cannot entitle Blue Cross to charitable
status. It is this feature of the memorandum which runs
through all the main clauses, from the outset defeats the
claims of Blue Cross to have an entitlement to charitabvle
status. Moreover, once there is this defect in the memorandumn
it is bound to impact c¢n the operations of Bluc Cross.

It was in thls context that lr. Hamilton for the

Kevenue cited Inland Revenue Commissioners v, City of Glasgow

{19531 1 All E.R. 747 but all that case established was that
an association whose primary objective wag the non-charitable
purpose of providing recreation for its members, was not an

ation exclusively for charitaeble purposes and tneref

53]

Organi ore

not esempt from income tax, nor was the citation of

‘Agriar v, Inland Revenue Commigsioner {15701 15 W.I.R. 198

helpfal. That was a case where the Privy Council found that
ther: was no single dominant purpose of a maznifestiy charitable
chazacter to be found in the constitution of the claimant.

wvhic is not vhe givnarion in the instant case where the pro-
vigion of health care is the dominant activity in the object
claigse ¢f the memorandum. That the mere payment for services
woild not disencitle Blue Cross of its charitable status,

tlat & health care plan is capable of being¢ organised on &
cheritable basis, that Blue Crogs supports institutions as

hospitals which are capable of being coryanised cn a charitable
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public benefit, all these are factors which ro doubt weighed
heavily with the Revenue when they initially accorded Blue
Cross charitable status. But then there is the flaw in the

mencrandunm advertec to. In fact once it is conceded that the
main ohiject of blue cross to provide fcr its policy-holders
is u disentitlenent to charitable status, then it folliows that
the operations are likely to follow a certaln pattern. That

pattern would require the policy-holders to subscribe to funds
for the payment of benefits and there must row be an examination

as to whether charitable status is compatible with operations

bagea on "self-nelp®.

It is 1wmportant to note chat both in the Court belcow
end on appeai, the main contenticon of the Revenuz hags been that
Blue Cross was an organisation primarily for the benefit cf its
policy-holders and in this regard it was submitted that in
substance it was organised and operated as a mutual innurance

schoene,  Tie difficult case of Lora Nuffield v, Comnissioners

of Inland hevenue 28 T.C. 77% was relied on to highiighc the

defects in the subwmissions made on pehalf of Blue Cross,
What the Muffield case decided was thit where the
oxjaect of an institution was to relieve sickness and promote
healih, then the institucion would undeubtedly be a chrarity
and <o eligible for exempiion from income tax. Where,
however, the object of a gift i1g to promote mutual organi-
gsations which assist their members in cases of sickness :then
such a ¢ift is not within the legal definition of charity.
L examinaticen of the cases cited in pufiield
illustrate how mutual insurance gchemes are organised.

Cunnack 7. Bawarde [18% ) 2 Ch. 879, is a cese 1in point.

m

6]
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There in 1l8lU a society was formed to raise funds by sub-
scriptions, fines and feorteivures of its members and provide
annuities for the widows of its cdeceased members. 1n the
Court of Appeal Lord Halsbury, L.C., said at page ¢82:

"if this be & chavricable institution

it would be difficult to contend that

every life insurance company did not
fall under the same category."”

The earlier case of i re Clark's Trust (18753 1 Ch. 497 is of

the same category where Hall, V.C., decided that a friendly
society whose funds werxre to be distributed for their mutual
benefit in cases of siclness, lameness and old age, was not a

charitable trust. & case which went che other way although it

was a friendly society case was Pease v. Pattison 32 Ch. at

p. 154, but there the payment cof sums to members secemed to
depend on the rules which stipulated that poverty was a
necessary element to entitle a member to benefits in instances
of disabliement by accident, old age or infirmity. This must

e the explanation as Baccon, V.C., there expressly followed

game volume at pages 156160,
The crucial stacement in kuffield is to be found at

page 492 where Wiottesley, J., said:

“Mere, however, expeciency rather than

logic seems to have dictated the policy

adopted by the Courts, which have more

than once decided that gifts for

associations whose sole objects are the

advanzage of their members, such as

frienaly cr mutual benefit sovieties, are

not c¢haritable—"
1t waa against this packground that wrottesley, J., decided
that {he real object of Lord iwuffield's gift was to promcte
socleties for the advantage of their members. So the
decigron went against Lord Nuffield's gifts. It is true that

Biue Cross was not organised on classic mutual insurance

principles as in Municipal pdutual Insurance Ltd., v, Hills

18 T.C. 430, but the substance of the matter is that it was

an organisation primarily based on self-help and so
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disgualified from charitable status.
There are authorities directly on this point. In

Waterson v. Hendon Borough Council [195%9) 2 All 8.R. 760, the

Industrial Orthopaedic Society was denied charitable status in

a racing case although the objects of the society was to provide

for the "relief of members in sickness and infirmity”. The
expenses were met by voluntary contributions from its members
and in a single sentence Salmon, J., pinpointed the impact of
the element of self~help in disqualifying an organisation from
charitable status After dealing with the relationship of the
beneficiaries to the society as a disgualification, at page
164, he said:

“Horeover, the obiect of the members of

the society 1s not to do goocd to others

but to themselves, 7This object is not

altruistic and is in my judgment not

charitable.”
it is true that as a subsidiary aim Blue Cross provides health
care for non-membere but the main object of Blue Cross 1s to
rovide benefitg for its policy-holders, ana therefore it must
fail as a charity.

The other pertinent case is in re bMead's Trust Deed

i11%81j 1 W.L.R..1244, this was another case where the cbjects
were within the definition of charity. The trust deed stated
that the home was to be a sanatarium for consumptive members
of a trade union, a convalescent home for members recovering
from i1llness and a home for aged members unable any lohger to
support themselves and for their wives., The funds were to be
proviéed from the society funds, 1ts members and others. The
society wae denied charitable status by Cross, J. Xn a
gnificant passagc on the matter of self-help as a dis-

entitlement te charitable status, Cross, J., said at p. 1250C:

YBut in fact a large part of funds came

from the scociety and its members., The

element of self-help loomed very large

and that, as Lord Greene pointed out in
the sentence which followed the passage
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"which I have read, is a factor to be

borne in mind in these cases,”
The positvion of Blue Cross iz similar to that adverted vo by
Cross, J., as the significant part of its funds is derived
frowm the cess on its policy~holders and ccnsequently it cannot
retain its charitable status. I have had the benefit of reading
in drafc the judgment of my brother Campbell, J.A., and as he

has Gecided that the ratio 1in Oppenhein's case is applicable

to the instant case, I must examine that case in relation to

the policy-holders c¢f Blue Cress.

Are the policy-holders of Blue Cross a

sector of the ccmnunity who satisfy the
test of public wenefit which is a pre-

reguisite for charitable statcus?

¢

Another issue which arises in this case is whether
the policy-holders of Blue Cross are the public’ or section of
it, to satisfy the public benefit test necessary for charitable

status. The issue was illustrated in Qppenieim v. Tobacco

&

Trust Ltd. {19517 1 A1l 211 2.R. 31 or {19511 A.C. 297 at page

306 of the latter report, Lord sSimmonds laid down the following
tests

“Then the guestion is whether that class
of persons can be regavded as such a
"section of the community’ as to satisfy
the test of public benefit. These words
"section of the community' have no special
sanctity, but they conveniently indicate
{i) that the possible (I emphasise the
word 'possible') beneficiaries must not be
nuimerically negligible, and (ii} that the
guality which distinguishes them from other
nembers of the community, so that they forwm
by themselves @ saection of it, must be a
gquality which does not depend on their
relationship to a particular individual. It
ig for this reason that a trust for the
education of wmembers cof a family or, as in
Re Compton (19%45) 1 All E.R. 198, oxr (1945)
Ch, 123, of a nuwmber of families cannot be
regarded as chnaritable. & group of persons
may be numerous, but, if the nexus between
them is their personal relationship to a
single propositus or to several propositi,
they are neither the community nor & section
of the community £for charitable purposes.®
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As the Articles of Association makes it plain, the range of
persons eligible to participate in Blue Cross health care plans
is very wide and in fact the policy-holders who are pensioners
numbeyx some eight thousand. But the feature of the
relaticnship of policy-holders is that they are subscribers
under the COppenheim test, if their contributions were negligible
so that they coulu be classified ag poor, diiferent considera=-
tions night have arisen. Lord Grecne, M.R., anticipated this

in Re Trusts of Hobourn aAero Components Ltd., (1946 1 All E.R.

501 at p. 507 where he said:

"I must not be taken to be suggesting,

for one moment, that the mere fact that
the benefits of & fund are confined to
nemnbers or subscribers would be sufficient
of itself to exclude a fund from the
category of charity. it all depends on
the facts of each individual case. For
instance, tc explain what I mean, if a
number of charitably-minded individuals

in a parish got up a subscription for the
purpose of providing a parish nurse for
inhebitants unable to pay for nursing, the
fund so subscribed would not be any the
less a charitable fund because no person
in the parish couid obtain the services

of the nurse unless he or she becane a
member of the association and paid, let me
say, half & crown a year, or whatever it 1is
villagers do pay in such circumstances.
That would not turn what was in ¢ssence a
charity into someiching which was not a
charity.” {Emphasis suppliedj

a principle which was reiterated at page 508 B-C., Let it be
noted that Lord Simmonds recognised the problems attendant on
the disqualification in the Oppenheim test. At page 308 of the
h.C, reporc, adverting to the anomalous position of the 'poor
relation’ cases, he said:

"it would not be right for me to

affirm or to denounce or to justify
these decisions. I am concerned only

to say that the law of charity, so

far as it relates to 'the relief of
aged, impotent and poor people' (I

quote from the Charitable Uses Act,
16061} and to poverty in general, has
followed its own line, and that it is
not useful to try to harmonise decisions
on that branch of the law with the broad
proposition on which the determination of
this case must rest.”
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Lord Simmonds must also have bkbeen mindful of Lord Greene's

s

caveat, that the test in Hobourn was subject to the qualifica-

tion "it all depencs on the facts of each individual case”.
Lord rachermott in his dissenting speech emphasises

the problem posed by the test approved of by the majority of

their Lordships. At pages 317-318 His Lordship said:

"My Lordés, I do not guarrel wiih the

result arrived at in the Compton (1945}

1 all Z.B. 198 and Hobourn {1946} 1 AllL

E.lt. 501 cases, «nd I do not doubt thet

the 'Compton test’ may often prove of

value and lead to a correct deterimination,
but, with the great respect due to those
who have formuliated this test, I find

myself unable to regard it as a criterion
cf general applicability and conclusiveness.
in the first place, 1 see much difficulty in
dividing the gualities or attributes which
may serve to bind human beings into classes,
into *wo mutually exclusive groups, the one
involving individual status and purely
persoial, the other disregarding such

status and guite impersonal. As & task this
seems to me no less baffling and elusive
than the problem to which it 1s directed,
namely, the determination of what is and
what is not a section of the public fox

the pirposes of this branch of the law.
Aftex ail, what is more personal than
poverty or blindness or ignorance? Yet
none vould deny that a gift for the
education of the children of the poor or
blinc was charitable; and I doubt if there
is any less certainty about the charitable
nature of a gift for, say, the education

of children who satisfy a specifieaq
examinmng body that they need and would
benefit by a course of special instruction
designed to remedy their educational
defects,

But can any really fundawmental distinction,
as respects the personal or impersonal nature
of the zommon link, ke drawn between those
enplcyed, for example, by a particular _
university and those whom the same university
has put in a certain category as the result
of indiviiual examination and assessment?
Agaln, if the bond between those employed by
a particular railway is purely personal, why
ghould the bond between those who are
employed as railwaymen be so essentially
different? 1s a distinction to be drawn in
this respect between those whe are employed
in a partieular industry before it 1is
nationalised and those who eore employed therein
after that process has been completed and one
employer has taken the place of many? Are
miners in the service of the Bational Coal

ASSS



0
[

670

"Board now in one category and miners at

a parcicular pit or of a pacticular
district in another? 1Is the relation-
ship between those in the scrvice of the
Crown to be distinguished from that
obtaining between those in the service of
some other employer? 0Ox, if not, are the
children of, say, soldéiers or civil
servants to be regarded as not constituting
a sufficient section of the public to make
a trust for their education charitable?”

Lord dMacDermott wouléd have preferred the older test. Here is
how His Lordship puts it at page 31l4:

"Until comparatively recently the usual
way of approaching an issue of this
sort, at any rate where educational
Lrusts were congerned, was, I believe,
to regard the facts of each case and
to treat the matter very much as one of
degree. No definition of what consti-
tuted a sufficient section of the public
for the purpose was applied, for none
existed; and the process seems to have
been one of reaching a conclusion on a
general survey of the circumstances and
considerations regarded as relevant
rather than of ::2king a single, con-
clusive test. Tne investigation left
the course of the dividing line between
what was and what was not a section of
the community unexplored, and was con--
cluded when it had gone far enocugh to
establish to the satisfaction of the
court whether oy not the trust was
public; and the decision as to that was;
I think, very often reached by deter-
mining whether or not the trust was
private.”

Oppenhein was followed in respect of educational charities

by the Privy Council in Davies v. Perpetual Trustee Co. {1959]

A.C. 439 and Gaffoor Trust v. Commissioner of Income Tax

[19¢1] A.C. 584. It was, however, subjected to critical

analysis in Dingle v. Turner [1972] A.C. 601 by Lord Cross.

This was a "poor relations case® as the bequest was for poor
employees of a company and the Oppenheim test was not applied
so &s to disentitle the bequest from being accorded charitable
status. Some of the beneficiaries could he those who "being
of the age of 45 years at least are incapacitated from earning
their living by reason of some physical or mental infirmity.”

5o the question as to whether the Oppenheim test was
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applicable tc a health care plan was never directly in issue.
Tne approach of Lord Cross with which their

Lordships agreed was stated at page 624 of his speech. It

reads thus:

"In truth the question whether or not

the potential beneficiaries of a trust
can fairly be said to constitute a
section of the public is a guestion of
degree and cannot be by itself decisive
of the question whether the trust is a
charity. Much must depend on the purposec
of the trust. It may well be that, on
the one hand, a trust to promote some
purpose, prima facie charitcable, will
constitute a charity even though the
class of potential beneficiaries might
fairly be called a private class and that,
on the other hand, a trust to promote
another purpose, also prima facie
charitable, will not constitute a charity
even though the class of potential
beneficiaries might seem to some people
fairly describable as a section of the
pukblic.”

Cn this basis, I would be prepared to hold that this test does
not disqualify Blue Cross from being a charitable trust as the
menbership is large (over three hundred thousand {300,000]
policy-holders} out of a total population of <% million in the
Island, and the purpose to provide health care is prima facie
charitable. 7The direct and indirect benefits to the public
are considerable and given the ease with which an applicant
can become a policy-holdex, it cannot be eguated with the

club or employee type of case for which the test in Oppenheim
was designed. it 1s, therefore, the element of self-help and
itli¢ provision in the memorandum that Blue Cross was organised
primarily for the benefit of its policy-holders, which made

ne rule that Blue Cross was not entitled to charitable ztatus.

[¢3]

CONCLUS I ON

This case illustrates how difficult it is to decide
whether an institution is enittled to charitable status. The

atvicorney General who has a special position in relation to the
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aéministration of charities ought to have been given the
opportunity to appear if he wished toc do so and ought to be
informed if there is a further appeal. There is no doubt that
Biue Cross is a worthy venture and deserves to prosper. ‘The
crganisation serves its policy-holders and the public well.
But so do other corganisations and they have to pay taxes if
they do not qualify under the tests laid down by the courts of

eguicy for charitable stacus, The revenue has gucceeded on

vl

grounds one and three on Appeal. So the order of Marsh, J.,
must be set aside and the assessment of the Commissioner of
Income Tax restored. The Revenue must also be awarded taxed

or agreed costs boch here and below,
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WRIGHT, J. &,

During the coursce of preparing the draft of ny

judgment I touk the copportunity to read the drafit judgments

-

of wy brothers Campbell and Downer, JJ.A. and thercupon

4

accided that it was no longer necessaiy for me to wioite as

claborately as I had propesed since they have dealt with the
igsues 8¢ comprehensively and so admirably well., I proposc,

thercfore, to regtrict my contribution to a brief coment,
it i1s wy considered opinicn that judged in the
light of the fourth category in Lord Macmaghten's clagsifi-

cation in Special Coumiessioners of Income Tax v. Pengel

(1891) Tux Cases 53 which I agree is the criterion for assess-
ment in this case Blue Cruss tails to qualify for exempiion

under Section 12(h) of the Incomne Tax Act.

in resigting the Blue Crouss Claim My, Hamilton'®
chrusy, principally was that Blue Cross is o Mutual fusurance
Suciety and,consequently, is not organised and operated cxclu-
sively as the scction requires. Great veliance was placed

on wuffield ¢t al v. Commissioner of inland Revenue (1946)

D,C. 479. But this contencion is demonstrably wrong because
1¢ is manifest that tne assctas of Blue Cross are not owned
by the members or the policy-holders - a characteristic of

o mutual scheme. However, although it is not a clagsical
mutual scheme it is akin to such a scheme. I agree with
Downer, J.A. that it is a sGrt of seli-help scheme because
the benefits paid out to or on behalf abethe palicy=bolders
arve paid cut of funds provided by the policy-holdeis.

H. definition of charitable purpouses has been advanced

]

wiiich cmbraces a self-help schemes Cunnack v. Eawards

(1096) Ch. G79.
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But thoere is also ancther very significant reason
whry Blue Cross cannct succced. Lt fails the public benefit

cest which is an essential requirement. In Oppenhein v,

Tobacco Sccurities Trust Co. Lid. et al {1651) 1 All BE.RkR. 31

the number of beneficiecries (110,000) was considered not
gufficicently weprescntative of the public to qualify the

crust as a charity.

addicicnally, there was the impediment of a nexus

to a single propositus, If mere numbers decided the issue

then Blue Cross could probably contend thac with a total of
2

scue 300,000 policy holders in a population the size of
Jumaica's (a little more than 2,000,000) it would qualify.
in considering tiils issuce Two points of importence claim
attention. Firstly, it nmust be noted that no perscn who is
not a policy-holder has any claim of vight on the assets of
Blue Cruss. If benefits were available te the public on,
say payment of a service charge, the public bencfit would be
readily identifiable., But such is not the case. In this
regard the position is not unlike the QOppenhieim case — nexus
to & single propositus. The second point of importance is
that although there is provision in the objects for the
directors to benefit perscens and institutions who arce not

policy-holders such benevolence is left to the discretion

of the directors - a discreticn which may or may noet be
cxercised., sasically cherefore the persons who gualify
for benefivs are thosce bound te Blue Cruss by a policy-
cuncracte.

L agree thercfere that the appceal must succeed

with cousts Lo the appellant's here and in the Court below.
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