JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 22/88

BEFORE: THE HOM. MR. JUSTICE CAREY, PRESIDERT (AG.)
THE HOW. MR. JUSTICE DOWNER, J.A. ,
THE HOH. MISS JUSTICE MORGAN, J.A.

BETWEEN THE COMMISSIOHER OF APPELLAWT

IHCOME TAX

A WD SOLHAR LIMITED RESPOHDENRTS

farbert Hamilton and Wiiliam Alder for appellant
=

Mrs. angela Hudson-Phillips, ¢.C. for Respiadent
= 12 8 r ea i 27 ZE FLTRO 73’3"‘Q1:_:r.>w-—---:___l\ i :1_359

PRESIDERT (AC.):

A+ +the conclusion of the submissions made to us
last term, we dismissed the appeal and incimaze® that we weull -

hand Gown the reasons therefor at a later dato. We now ao 50.

This was an appeal against a judgment and order of
Marsh J. made in the Revenue Court on 5th February. 1985 whereby
he discharged decisicns of the appeliant regarding chargeable

income of the respondents for years of assesssent 1980 and 1981.
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un the appeal, throee questions were debated. Firscly.
was Lhe corocct “perscn assessed for income taX, Sceconsly.
assuning tho pLoper paerson was ass¢ssca{ Wero vhe profivs

4

cacned, capltal o incomu; and ;h&-dly, hu&u the punalties

et
T TR

ilpcsed by the appcllanc 4in acco:dancb wx.h thL prov s‘ons
of tae¢ Incoiae Tax Aci?

tuefoce cxamining thesc q§cstions, ;hg,fhctérbh;ch gave
rigwe to this appual should firs: bu staicd. ﬁémq'%imu in 1976,
My. ivor alexandos he managxn pas Tl iﬁ thé iégél fiarm of
iMdyers, Fletcher & Cerdon, udn;un § Horo, was app&uachha by a
Mr. Doyle wilo wishoed to acquirc v loan portfolio of
Lauviuenhtide Finadce Jo. Ltd. v, Doyle vas npt hinsclf able to
finanCu the vsnturc. acco.lingly L conceived & joint venture
invelving humsclf and somc of the pastners in the fira. .fc
that wnd, it was agicoed that an Indus.o.al and'P:ovidcﬂt
Soclety Company would Lo fa:méd,‘fﬁzgy purceny oir the sharus
being issucd to Mr. Doyle ana the othur fifty pocrount to the
parwness. Foo reasons which arc nov cllevant to ilies appeal,
it was not possible to inéorporacu chu conpany in L time
available. Accoudingly, an exisgcang coupany,  the piusent
respondueits; saigned the agroeement wiiis Laurcatide 4s pucchaser,
the agructent provicing chat Solnar “or its noninee” was "dhe
pusciascr™. The purchase price of £425,000.00 under the
agroviwent was duly-paié upon uXlcutaoh.

The purchase price for the loan percfolio was provided
from a loan foom Sccurities Lid. 'a monwy lunding ccnphnj
wholly namcd benoficiacy by parcness of Myers, Fletehes & F
Goiden, Hanuvon & liart. Consuner Fopance Lid. ultimately
repaad Jhose partn;:s; Laurentice had boecen acvised thas the
nomaince roforred (o, in the agrewscn., was Consumues FinancL'LLd.
the Znduscrial and Provident Coupany SoC.uty ;L;mauuly

incorporatud. The respendents subscquently assigned all iheis



interests under the agreement with Laurentide to Consumer

Finance Lid. That document should be set outs

"15th January, 1930

Dear Sirs:

This confirms ocur agreement to nominate
your Company as Purchaser in pursuance of
the terms of Agreement for Sale dated
21st December, 1979 made between us and
Laurentide Finance Ccmpany Limited. We
further confirm that your Company will
assume all obligations of the purchaser
unéer ithe Agreement of 21st Decemher, 18579,
will reimburse to us any moneys already
expended thereunder and will be entitled
to all benefits under the sald cobiract
and that consequently, Consumer Finance
Limited indemnifies and saves harmless
Solnar Limited against all actions claims
and demands by Laurentide Finance Company
Limited under the said Agreement. Please
sign and return the enclosed copy cf this
letter by way of acknowledgement of these
terms.

Yours faithfuily
S0LHNAR LIMITED

'3,
By: . {§%ea{nap

Secretary

COUFIRMED AND AGREED.
COMSUMER FIRANCE LIMITED

/sqgé./ Ivor Alexander

° .
BYo G0 ¢ & 8 000000 aB S8 ¢ G L s& Q6 "

Committee HMember B

b

Thereafter Ccnsumer Finance Ltd. managed the portfoliou
They collected the cutstanding loans and realized a profit which
it distributed as capital dividends. The appellant then raised
assessments in respect of the years 1980 anc 1981. The
respondents objected but the appellant duly ssued notices of
decision which have earlier been set out. L1 was from these
Gecisions that an éppeal was made to the Revoe ue Court.

in the interzst of completion, it i as well to list
the members of the companies as it will be r«l want to the
guesticn of “connec:ad companies® for th.. pus.: ses of

seEUos A o o o 0T sl



section:2(23> of the Income Tax Act.. Consumer Finance Ltd. had

the following members wht held shares as ‘ufider: : e
Paul Doyle 400
ian Phillipson 67
Richard Evans GE
?fiffi - Gary HMuir 66
U Iﬁ¢f;£lexandex\i 57
Patrick Roussean 57
" Noel Levy : 57

As to Solnar Litd., the members were as follows:

Louis Farren Scutar 485,000
John Franklin Muirhead $5,000

I can now turn %c consider the guesticons raised. With

respect to the first question Hz. Hamilton put his argument in

]

gui facit per alium, facit per se"

this way. He said: *
Consumer Finance were the agentsLbf‘éolnarc'?income was earned
=“Solnar, as principals are the propezﬁpérsongxn%ﬁ%ﬁgﬁsﬁeSSEdﬁfOI

tax. Solnar is liable. It is all Véfy elementary.

The factual situation ﬁas,éS'folloﬁs‘howevero Whan
Solnar Ltd. executed the agreement with Laurentide, Consumer
Finance had not yet come ih%é‘existenéeo Plainly therefore no
question of principal and agent could arise to make Consumer
Finance Litd. .the agent of Solnar Lid, But an agency did arise
but between Solnar Ltd. acting as. agenis for Doyle and certain
partners of Myers, Fletcher and Gordon, Manton and Hart, who
were persons in:being, ias principals. When the efore that
joint-venture was incorporated as.Consumer Fine..ce Ltd.
Solnar Ltd. as agenits, were bound to: itransfer {he assets to
their primcipals.  Thg letter of the. 15th Janua.'-1980 whether
categorized as an assigxment,'effectiﬁeiyaresuliai in ‘the
principals;éeing pur i1 posscssion of the assets, as a result:
of the oral agreement Hztween Solnar and the joi . ~véniure with

the knowledge of Laurentide., The reverse [ ; the efore true:



bolna; were the agents and not Consuner Finance Ltd.,

J‘f'""

U R

ulablllty for tax would plainly aLtacn, not to tiz agents,
Soknar LLGop but to the principals Consumer Finan.e Lid

_Ih nmy view, that is éufficient to dispose of this
appeal. However, oui of deference to some o%i.r arguments raised
at the hearing, I.propose to deal with anothe: point of
Mr, Hamiltona He said that Solnar Litd. and Tcrsumer Lid. were

"connected personsg® Wlth;ﬁ section 2{2){(j){iv) of the Income Tax

Act. That provision is in the following terme:

caaooouoooooooooauuanooe¢oeaouoneuuu

2{(2)  Foxr the purposes of thig Act the following
persons shall be treated as being
coennected with a givea porson {"Z%) and he
with them, and shall be 30 treated not-

W1LnsLanding that at the relevant time any
of the personsiia.cuescior (not bc=n9
individuals) had not yet come into ... ..
existence or had ceased torexist -

{a)-{i} cecenecessosoceaoosneecaoa
(3) where A is a bouy corporate
-~ {and without preijudice to
the application £ any of the
preceding paragrazphs where A
is a body corporaze) -

(i)—(iii) R T EEEEEEEE ]

{iv} bodies cocrporate
under the control
of a gromgp ¢f two
Or WMOre pPaSrsons
which has the sanme
nembersiip as a
group heving con-
trol cf Azor could
be go regarded by
treating a member
of eithers g:oup as
repliced by a o
perscn with whon He
is ccnnected.,®

The facts before Marsh J. show that Solnar Ltd. and

Consuner Finance Ltd.

e

do not have the same members.. >Tha mnembership
of the respective c omparﬁwu have previcusly been ot oui. All of

the members of Solnar Litd. arc partners in the legal firm of

Myers, Fletcher and Gordon, Manton and Harxa But e same does




not hold ﬁrue of Ccnsumer.Léd; Mreroyleg who is nbé a partner
in the firm, holds fifty pe cent of the shares in the latter
company, and Er; ﬁulr is nct numbereé among the partners, H
Differen; pa:tnezé are 1nvolvgd Cdnsumer Finance,

- T - -— -~ [ i -l - 1 Y T <] R =g - k. ! -
 Tha term “contrel” is however defined by the &ct, It

is stated zs follows:

" roongyol, in relation to s bcﬁy
corporate, mesns the powsr of &

Derson ©O sSecure by means of the
holding or the pogseaglcn of voting
power in or in relation to that or
any other body corporate, or Dy
virtue of any powers conferred by
the articles of association or
other document regulating that ox
anyr.other body corporate, that the
affairs. of the’ first-mentiocned body
corporate  are conducted in :
accordance with the wishes of that

9%

PETSON; < uscsose

Control is therefore related to voting power orr the
holding of scme person. The evidence showed that Ivor Alexander
.was_the mahaging-partner:in‘the legal fiﬁmaanﬁ managed the
vaxious investment interests of the firm. FHe was however~t;e
chairman of both'compahies, But alihough it could be inferred
that he could have some control over Solnar Litd., the members
thereof bgizg like himself, pariners in the firm, that did not
hold true az_édnsamer Pinance Ltd. Epaxt fxom DoyleF as I have
already indicated, and Muir, the other members of ihe company

admiitedly Dariners in the firm, could not impose their will
4

so as to control Solinar Lid. Alexander

()

ould not by his veting

T o~ - S
anes ia regara o

t...].
ﬁ
ia:"

power .or ki casting vote carry out his

Consumer Finance Ltd., Hone of the other sub-sections are in my
view apt, nor were they invoked to persuade us to acquiesce in
the view.that the companies were “connected persons” within.the

Yokl lﬁe conclugion is che:efo:c inevitable that these twe

companies were not connecteé Derscns.

-
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The appellant was obliged to show that Solnar earned

lncome in respect of wnlch tax was payable. As a matter of
fact, that was not the case. Sclnar had divested themselves
of aliméheir interest under the avreement. Tﬁey nad done no
work eit he+ by themselves or any avent. 1ey had recsived no
;_J:ﬂ:t:)f:i.x‘:_° So*né: and Consumer FPinansd Lrid. were not “connected
companlas wichin the meaning of the Aok, After the moct
anxious considoracion of the submicsions put forwarded by

F -

Mr. H=z

milton xn this conneciiun, o romain uncornvinced of their
merit Thg answer to the first question 18 that the T
Commissioner‘s decision that Solnar L:d. was Liable to tax Was
Wwrong.

There were alsc arguments as 1o whether Solnar_Ltd,‘
was a trustee in a resulting trust which had beccme spent =
upen the transfer of assets, but it is noi necessary to come
to any conclpded view in this regard. I have myself the
g;eatest doubt whether od.the facts of.the case any resqiﬁing
trust was greatedy especially because there was‘absolutély no
évidence that Doyle advanced any part of the purchase money

for the transfer cof the Laurentids perifsolio. See Eyre C.B.

in Dyer v, All E.R. {Rep.) 2£5 at p. 208 where

he said thisg:

The of a

Cake Eing

B T ti

of pries

fre d. O R EO—

el FIIET Tid

names of ¢ ASELT

others Joi inmile hame

cf cthers that of the
purchaser, ¥ in one name

or sevexalg and whether dointly
Or successively, results to the
man who advances the purchase-
money . This is & general prcpo-
sition supported by all *

cazes, aJh there 18 not )
contrad and 1i goes on a
strict e rTuig of the
COMACT; w7, re 2 f=zocifnent
is made ; ideraticn, the
uze reguicyg eoffor.
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The next question which arose was whether, assuming
Solnar Ltd, were correcitly assesse&ffcr‘inéome'téﬁi the pfofit
derifed was capital ¥ income.' This question was one of fact.
for ﬁ%é;learned judge"ahd he declined to deal with:sit on. the. .’
ground-%hatifhere was not sufficient evidence tc come to a..
decision. With respect I dizagree. There was firstly evidence
that Solnar Ltd. did trade in the relevant years, although in
1880 tHéy incurred trading losses and while a profit was made in
1981¢ it was wiped out by accumulated trading losses. It was
plainly part of Solnar Ltd.'s business toc tiade in transaction
such as the purchase of a2 loan portfolio anl the collection of
the oétsfanding loans and interest thereon. Such income would
plainly be derived from the carrying on of « trade or businmess.

That would qualify as income noct a capital gain,

1 come finally to the third gquestion with respecﬁ
to the validity‘of the penaliies imposed by ti.e a?ﬁellant._ The
appéllént pur?orting to act under section 72(&) of the'Iﬁcéme
Tax Aéf imposed surcharge cf 100% of the tax asseéséd in ﬁespéct

of the vears of assessment 1980 and 1981, as muiers”

1980

Additional Tax .
payable 561 556.8C
Surcharge 5¢1.556.80
$1,1.3,113.60

1881
Tax payable 115,973.55
Surcharge 115,373,535

7 $231,947.10

In so far as the penaliy imposed -n respect of year
of assessment .1580 i3 concerned, Mrs. Hudson-Faillips pointed
out that the appellant acted ultra vires section 72(6) which

provides as followss



. N

T

*(5)(m) If the Commissicner - . ~

:ao'ﬂonnnﬂuaoa'"ﬂo-ﬁ!ucnnounvqri‘ . PR

L o ' {ddi) . 6lscove*s that & =% 7. a0 L]
- o charge teo tax in. Lo
.respect of a sum in . Lo

excess of such amdunt ° |

cught to be made, and I
an assessment is made, )
~at any time within ‘ B
the year of assessment
~0r within three years -
after the explratlon
thereoci,

he may, unless the ;erson ¢ be
‘charged proves to hJs satisfaction
that the cmission by him did not -
‘proceed from any fr:iud, covin, art
¢r. contrivance or ary gross oxr
wilful negleéect, cha:ge that person,
in respect of such :xcess, in a
sSum net exceeding treble the amount
of the tax on Lhe anount of the
| excess.

(b) If the person to be charged has

neglected or pefusad to deliver a
return, the Commissisner may charge.

“him in & sum not exceading ireble the
ampunt of the tax witl which, in his
judgmentc: he ought to be charged, and
such sum ahall be addbu to the
assessment

Under tuﬁs ‘provision, the vo*mruos:wner may impote a cnavge under

certain Condlt+ODS, one of wh ch is that he must Jake his

discove y of the excess to tax either within 4'he: year of

assessment or within three years of the expiry of the Y&ar.

‘Plainly that condition was not satisfied. That ).sition is
arguable, Tne hotlce of Assessmegt on its f.ce shows that

the Comm155¢onex pu;ported to act under that grov.sion.

Mr., Hamllton dld not suggest that was not the posicion, But

such arguments as he raisei, coul& not detract from that position.

I, was aiso suum*utuc on benalf of the respondents, .

that w1th “especL to year of assessment 1981, tae Commlsuloner.

also acted ultra vires in that he imposed a peinalty without

affording the tax-payer an opportunity to disprove fraud,



4
Section 72(6)(a) corifers upon:the Commissioner a

power to impose a fine to a maximum of treble tax on the
aﬁount of the exce§s~in the ¢if¢ﬁmstances prescribed by sub-~
section 6(a)(ii). The'tax-péyer.ﬁas an onuscto show that his
omission toﬁﬁiovide the return éid not proceed from "fraud,
covin, art or‘géntrivaﬁce or any gross of wilful neglect.” In
ny view, cleariy-iﬁpliéit in-this provision, is the need for
an enquiry on the part of the:(fdmmissioner° There is an
obllgatlon whlch he must Lndertakezﬁfhe is tc¢ put himself in
any position to adjudlcate on an appropriate fine, seeing that
he has a dlscretlon as to whac p01nt in “the range he will fix
his penalty, the penalty is not mandatory,. Bz2fore he imposes
an approprlabe penalty he should allow the tax-payer ant
apportunity to disabuse his mind of any suggestion of fraud and
the like. It.is to my-ﬁindgno.answer to say as Mr. Hamilton
did,_;hat'the'tax—payer has a right to object.  The tax-payer
has argﬁee choice wheiher fo objectifo being assessed or not.
But he might well Eaké the view thét; the assessment was wvaligd,
The imposition of a fine without belng heard, carnot be V1ewed

in the same light. 1In my 3udgmen+ it would be a nanifest
»

injustice not to allow the tax-payer to be heard. The rules of

natural Justlce are not to:he +gnore& in the colleﬁtlon of he_

revenue. On the clear consgluctlon of sectlon 7z (0)(a)p the

Comnissioner “is ‘obliged to hear the tax-payer bercre he 1mposes

any penalty allowed by the prov151on“ The appellant I am'-
satisfied, acted improperly:and'the penaltiés impcsed must'”'
therefore be éét:aSide, | | ”
For these reasons I agreed with my Lerds, that
‘Marsh J. came to the right decision and that the appeal should

be dismissed with costs.




DOWNER, J.A.:

)

Is Solnar Limited liable for Income Tax and penalties

CERL
-

for the yearéljsé and 19817 The Commissioner of iﬁcéﬁé Tax,
the appellant in these proceedings, demanded téx and Dénéifies
fron Solnar Limited of $i,123,113.%0 for l9uu and $2:1FJ4,°UO
for 1$81. H®Marsh, J., in the Revenue Court dlSChargEG these
assessments and penalc1es an& as the Comm1551oner was _

‘ aggrleved by that order, she has appealea tJ this Cdﬁrtoﬁ‘fo

resolve the issue, I nmust Lelate tbe facuc so as to dete:mlne

L,

the points of law involved.

THE FACTS

" During December 1979 Laurentide Finance Cbmpaﬁy
Limived (Laurentide) deciGed to sell of f it pcrffoiio and
Mr. Paul Doyvle made an‘acceptable offer of $é;50000;005
Laurentiae's line of business was to provide icans for the
purchase of motor véhicles and items of household furniture.
The book value Gf the porticlic was $1,930,480.50 andlit was
secured by Bills of Sale and mortgages. Profitz, therefore,
would be handsome if the deal could ke financed. Mr. Doyle
had friends at iyers, Fletcher and Gordon, Manvon and Hart -
the partnership, and as he was not in fﬁnds, he put a
propoéal'to some of the partners in thaﬁ fiza. A company,
Consumer Finance Liwmited was to be formed pu:suaﬁt to the
Industrial and Pro- :dent Scciety Act presumasly for the tax
,aévaﬁtages attainai ;2 under that Statute. &cz Section 46 of
the Tancome Tax Act. The registration of the company would
take some time, and 4r. Beares who was Lauren{ide“s man of
business wished to zmplete the deal as he was leaving

Jamaica before the «i.d of 1979 for Canad:. &~ a convenient



arrangement was implemented. This arrangement involved ¢
Solnar Limited ané its involvement througn the eyes of the
Reﬁéhue is aﬁcthe heért of this &ﬁéputee An examination of
the Record and Supplementary Record suggests ﬁhe Revenue would
have been in a better state had the Cornmissicner of InccmelTax
concentrated on what Consumer Finance Limiﬁed{was doin§° Solnar
Limited, the respondéﬁt ih ﬁhis appeélg is a com@any regisgtered
unger the Companies Acﬁ; Its members Qére Messrs. Muirhead
and Soutar of the partnership and each one hclds shares to £he
ﬁalue of $53000°UO¢ As Solnar Limited was in existence, it was
that company which was deputed to sign the agreement on behalf
of the consortium of Doyle et al for the purchase of Laurentide’s
receivables. The evidence ﬁagéé it clear and the learnea judge
so found that Solnar Limited played no furtharlpa;t in the
transaction; It is, however, necessary to relate what were
the further actions taken so that Solnar Limived's minimal
role\is_highl‘ghiedo

Firstly, the financial provisiéns which z.'e at the
heart cof these matters, both for the participants and the
eagle eyes of the Revenue. Hr. Doyle was to hav: 56% cf the
chares in the company to be formed and five memb:rs oi the
partnership and one Muir were to have the othe: 30%. The
other financial aspect was the provision of 5425,000.00 for
the purchasé of the loans porticlic. This sim was paid by
Myers, Fletcher andtﬁorﬁonp Manton and Hart vvho loaned the
consortium of Mr. Diyle and his co-partners. The $425,000.00
was provided by Sectrities Limited, another =f the corporate
entities formed to carry out business ventures for the
partnership and the consortium in turn secured a loan of
$300,000.00 from Jamaica Citizen's Bank which rhey ﬁsed to
repay the partnership whp in turn, presumiably, repaid Securities

Limited. It should be noted that the to:al zncant of



$440,649.31 which included interest was repaid by Consumer
Finance Limited to the partinership on March 12, 1580. Be it
also noted that karsh, J., accepted Doyle and Alexander as
wltnesses of truth. and no doubt they were. It would have

been helpful, however, since the corpereteithEifies, Coasumer

k-

Finance Limited and Securities Limited, had had scme members

of the partnership as members of the zespective companies 1f

b

the chegues and recelpts used in these transactions had been
exhibited. hRowever, it was by these means that payment to
Leurentide was conplieted on zlest December, 1879, So stated
sccepted it. The loan from
Jawaiea Citizen's Penk Limived waes sought on §th Januvary, 19860
and Consumer Finance Linited was incorporated on the same 4ay.
The unchallenged evidence of Ivor Alexander who is a partner

of Myers, Fletcher and Govdon, Hanton and Hart, Director of

o

Solnar L:imived and on the nanagement committee of Consumer
Finance Limited, is that from ths outset it was intended to

use Solnar Limited merslv as

ot

he means to make the payment
to Laursntide and that thereafier Solnar Limited Gid ncthing
as regarxds eicher the payment to Laurentide or the management
of the porcicliic.

It is instructive tc note that agreement for sale
between Laurentide and Solnar Limited specifically makes

provision for a nominee of Sclnar Limited to be the real

4

[ 7]

purchaser and that as early &as January 8, Laurentide was
informed that Consumer Finance Limited was the nomines
menticoned in their agreement. Henceforth, Solnar Limited
drops out c¢f the arrangement and it is Consumer Finance
Limited which plays the central and conly role.

From an accounting point of view, Consumer Finance
Limited kept the books, paid coffi the lcan berrowed from the

partnership to meet the purchase price and made full
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disclosure of their accounts to the Revenue.
r ‘accounts is their Capital Resexve and it- se

'-his heé;thy figure of $1,253,725.00 thac has

teﬂ'uhe_revenueq 'Be it noted, however, this figure

eyes there is both 1i
of Solnar Lim te@,
these reserves when they made up their returns, woreover

. 1

Lhe Revenue regards the money as incoms to Solnar Limited

0% went €O Kr. boyle and the rest to SOME MEMPCrS gf “Con

kK

he evidence indicates wer

Finance Limited and others who
: Lt n

e

the partnership. «191 ificantly, no payment was made to M

These payments waere made as a capitul distribution. A tax

"

aavantage was that this capital dists lbuthn autxacted

- transfer tax of 7%% rather than the thir ty-three and on&~
r{‘

_ . by o
third (33*/3} per cent which dividends would attract. h
Giscrepancies although unconcealdl did not attract the

L

c-_!
o

encion of the Revenue., The evidence suggests (see
supplementary racord) that this transfer tax was paid and
the inference must be that those who received the capital

disucribution paid“their income taxes also. Why then is i

sought to tax Solnar Limited on this tran stion when the

An importani

The Revenue

capima .  hs for the distribution of this sum, Jjust oveyx

o

ems

7

and

sumer

1
o

e of
uir.

«r

ese

€

consort;um specifically formed to carry . out was Consumer

Finance Limited Yet ancther factor is worthhmentioning,
Congumer Finaﬁce Limited intendea, from the outset, to wi
up and did wind up the businesé oi providing‘fizz we for
puk' asc of consumer durables. -

CA commethopgbt T be maée oﬁ the evidencespresente

by the kevenue. It was superficial despite the fact that

nd

68

the

d

AFD
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investigacions weie mede. There does not seem to have been
any resort to {he statutory powers of the Commiséiéﬁeéito
regulre chuques used in payments, boous of acceunt of.

solncr Limited, sucurities Limited, Minute écdxs-oruxuceipcs
pf;th& three companics concerned ana wnat was the p%ecise.
iglc of tu.r. in a case of This nature it s oniﬁhe_bdsis

of a<taiied investigacion ahd érés=htation.of eviﬁéﬁééLthat
successfvl asscssmunt and recovery proce&ulngé nust S;xbuéeu.
;é_is true thac taere was affidavic cvidence of income Tax
Cfficer; Wooarouw iMoore, who examincd Solnar's file, bud
althoeugh noe was cchuered tor cross-¢xamihacion 3olnar Laimated
aiad ncf trouble hati. Furthes, since the Revenue allegea
that bolnar‘leitedrwas a "connectea person® in welation to
Consumcy Finance Limitoed one woulcé have expected evidenosd  as
regurds how one coitrolled the other since in law the
ceonnection was not wstablished. Also the supplemcntary
record prepared by Instructing Acvtorneys for sSolnar Limited
contained most useful information, but the Revenuve does not
scem Lo have made any use cf it at the Revenue Court ol
bofore. +for instance, we hnow from this recore cnat

Gary lLwir is an Accouncant and is on the Commictee of Members
of Consumesr Finance Laimiced and vhat he e¢ven made retUrns to
toe Commissionur of Incone Tax. Why was he not questioned
cas vo why thoere were seven shircholders,yet over in 1540
seventoen reccaved édplt;l algtributions? cru shares
tr;nazufrqd”to them, 1f so, on whai bas ana for whac
consicesitaon? Did they seceaive share certificates?
itorcover, my. Alcxandor gave this evidence in court yet there
Was no crous-uxaminztion on it. (see page 103 of recora)
Consumcr Finance Lamiteo was canaid and the Revenue chose

not 0 Bpedr t0 them. Solncar Limited had'no custoay of any

recoxds perraining to this transaction yet “he sevehue



concentratac on uhem. ?t was rhe ngvenua wbc Lxhlb;fuu theo

Auc.tor's Report Ephgb %d cﬁ me'ruce zd) to thw membezs of

Consumer F;nance blmltad; yet hhuw meGu RO at:cmpz Ld peer

behing chat cepork, xhosa concernca in the adminiscration

of compgnlcs shoulu note tn& cffbct Of aank VOOIL Handel en

aCh&_PVdnrt bL,V, V., aluufﬂad il953j 1 Q b zdd, and Sectlon

25 ot the Larcbny Actﬁ,%

YEE LaW APPLICABLE - IS_(a] SOLMAR A TRUSTEE?
hirs. Hugscn-Phillips has coniténdec on behaié;oﬁ $olnar
Limiced that from the very inception of tais transaction the
sale agrueement buetween Solner Limited as purchaser and
Laurentide 28 Venco: expressly menvioned tha® 2 hominee instead
of Solnar Limited wmay have been the Jesl purci®ger, HOTEOVEI,
ciic nominee was Consumer Finance Lihlutca &g indicaved 1n the
‘lettexr of uweh Januaiy from Solnas Limiteg £o Lourentide. LL

is of sufficien. uumportance to.guote. it in fulls

"Laurentice Pinance ¢s. Ltu.,
Perk Plaza,
Kingston $.

Dear bLirs,

Re: RAgresment for purchase of
Asgetn Sfrom von

Please be zdviszecs that che nominge
referred co in the said Agreement is Consumer
Finance Limited, an induscrial and Provident
Socicty of 21 Bast Strecht, ¥ap toa,

Yoors ﬁaj" ully ”
SCLEAL T IED

® R B s D U DD EEDED T HDEE TR

L.t L. ALEXANDER

LHLA/L3S.

acditionally, the evigence 0f -fvor Alexander was that:this

5

et
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arrangément was contemnplated and wgsrresorted to as the
Exécutivé dificer of Laﬁrentide,inéisted on the deal being
cdntemplatéd promptly &s he waé,to_réturn to Canada by
Decenber 21, 1979.

it 1e against this bacikground that it is pertinent
- to say whether this factual aituaﬁion,raises,a_ppesumption ot
a resuliing trust. A conveniépt starcing point for this

doctrine is the statement of Eyre, C,B., in Ryer v. Dyei

[1775-1802) a1l B.R. Rep. 205 at 20v., It reads cthuss

spne clear result of all the cases, without

a single exceptiocn, ig that the trust cf a
legyal estate, whether freecihold, copyhola, or
lezsehold, whether taken in the nawes of the
purchasers and others jointly, ©or in the uame
of others without that of the puschaser,
whether in ohe naweé oOv several, and whether
Jjeintly or successively, roesules o the man
who advances the purchase-money. This is a
generzl proposition supported by all the casas,
snd there :s nothing to contradict ity and it
goes on & strict analogy O tihe rule of the
comnmon law, that where & feof finent 1s made
without considgeration, the use results to the
feofior. ~ 1t is the established doctrine oi &
court of aguity that this resulting trust may

be rebutted by circumstances 1D evidence.”

P .. .
The presumplioil: cf a resulting trusi is also applicable to

personalty and is illustrated in the case of In re A policy

Ho. ©402 of the Sccpeish Bguitable Life Assurance Scciecy

(1902) Ch. 28z, whe following pessage at 285 from the

judgnent of Joyce, J.; nakes the peinc clear:

"t chink the law is correctly izid down 1in
i : . Lewin on Trusts, 10th ed. p. 1 ..,.where it

is stated: ‘'HWet only real es e, but
personalty'alsog.islgoverneﬁ ¢ these prin-

_01ples, as if & man take a .. .4, or purchase

" an annuity, stcck,-or ocher:.chaittel interest,
in the name of & stranger, the equitanle
ownership results to the perscn from whom the
consgideration moved.’ - '

whe authority cited with reference to a bona
is the case of Ebrand v. Dancer (lwvdg0) 2 Ch,
Cas. 26, where a grandfather had taken a bond
in +he name of his grandenilaren, t air father
being dead. the Lord Chancellox saias
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" iThere is difference in the case, where
the father is dead and where he is alive;
for when the father is dead, the grand-
children are in the immediate care of the
grandfather; and if he take bonds in their
names, or make leases to them, it shall
not be judged trusts, but provision f£or
the grantichild, unless it be otherwise
declared a2t the same time.' In other
words, that means that, if the grandiather
in th& case had not been in loce parentis
to the grandchildren in whose name the bond
had been taken out, then they would have
been trustees for the grandfather, who took
the bond."

On these principles can it be said that Consumer

nterest and that the

[
"

Finance Limited held the beneficial
respcendent was merely a trustee? If the respondent was a
trustee, the inference was that once the nc:ificaticn was
sent to Laurentide that Ccnsumer Finance Linited was the
nominee then the trust was at an end .:Bhe fzct that it-was
Consumer Finance Limited who collected the receivables and
kept the accounts are furither factors to be itaiken into
account in deciding that the trust was terminated if there
wag indeeé a resulting trust.

Who advanced the purchase money? That vas the
critical fact tc be decided. The consortium of Doyle and
Muir, together with the partners Alexander, Rousseau,
Phillipson, Levy and Evans, scught a& loan frou the partner-
ship for $425,000.00. The partnership in turn secured this
sum from Securities Limited and paid it dir-ctly to Laurentide
Limited, Who repaid the lcan? Consumer I .nance Limited
whose shareholders were the consortium. Thaey repaid it from
a loan cf $3C0,000.00 secured from Jamaica CTitizen's Bank
Limited. This loan was sought on 8th Januvary, 1980 when
Consumer Finance Limited was incorpcrated anc approved on
28th January, 198(G. For completeness, it is :zo be noted that
disbursement was mede on March 10, 1980, Thwe transactions

are to be inferred from the evidence an: exh .. ts tendered by
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Mr. Alexander and they Were néver wéékéned.in Cross-—
examination, The learnea judge accepted the ev1dence against
the background of the 1nqulslbor1al powers accorded by statute
to the Commissioner and no doubt he took into account that she
could hav;eliciteﬁ all the iniprma;iéﬁ she'fequired before a
hearing in ﬁhe Réﬁénue Coﬁrt._'Tﬁe gQShot of all these trans-
actions is that Mérsh, T found:that tﬁere waéla resulting
trust and that the benef1c1arles were either the consortlum
or Consumer Finance Llnnted. The real1ty was that the
consortiunm was the lnmedlate benef1c1ar1es as they aavanced
the’ noney for the purchase prlce, Although theﬁpartngrshlpq
paid the money dlrectly to Laurentldeg they did S0 becausefl
they had loaned the consortium the money. if it were not so,
why would Consumer Flnance Limited have repuld the partnership?
The beneficial and legal 1n£;£es£ devolvedfon Cons&mer Finance
lelLed on Bth January, 1980. This was the result when the
consortlum lncorporated itzelf and vested the property in the
corporate entlty on that ciay°

Even on the assgmption that the resultinc trust
continued; that would qqt be a reason to assess Solnar Lim;te&
forifaxes and impose penalties. For no income cime SdlnaIES”
way . Tﬂ; income Tax Act, Section 2(1) states thait " .‘chargeable
income' means thé aggregate amount of income of iny person -

from all sources arter allowing the appropriate deduction and

exemption under this Act.” Further, in St. Lucia Usines & Rgtate

Company, Limited v. Colonial Treasurér of St. Lucia £1924] -

A.C. 508 at 512, Lord Wrenbury stfesse@ that "there must be'
a coming in to satizfy the word ‘inceonie'’.® The Income Tax- "
Act recognises that even as regards Trustees: for Secticn 557

reads:
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"55.—(1) Every trustee, guardian,
commitiee, receiver; attorney, agent;
_or cher_;epresentatlve shall be
chargeable’ tu income tax in like manner
“iand- to the like amocunt and'shall be

answerzblé IO“*the “deing of all such . iy -
zactgy Mmatters or things-as are, ?equlled_

:.‘3__7.{{
' to be done by viztue of this Act for-
fie assessment OI c’_ﬂY perscn er vmom

‘he acts and’for ‘the payment of income’
RERESE -5 48 charceable on him in respect of

\
i
s
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the inccmeé” of- any 1ncapac1tatec o ¢ wiralz

ERT TP

‘;vwnon,xes;aene person.’

This sectlcn contemplates Lhet a truscee”ls llable to pay

el taes

when there igi'dnYagsessment of eny pevson ‘for whomrhe acts°

Clearly, on the evidence: in thes casey Solnax- lelted Gld
Y

not. adt for Conguner: Wlﬁqnce Llnltea in’ the manner enV1Saged

by the”Act:“

(b} '1s Solnar a connected person' by v1rtue
of the Income Tax Act?, .

'-\_
l

“i'

arerstlpulatea,;g DcCLlOn 2 (2} of the Income Tan Act°

)

Solnar Linited %s regax ded as "A% the: g;ven persony the =%

7

’mhe relatlenenlps g1v1ng rlse to. ”connected persons

If

Revenue. has ralled co EStdbllSh that Monsaner “1nance lelted

was connected with ”A” or "A“ with them... The relatlonsn;ps'

contemplated are e+tner Femlly or. par tner. relatlonshlps Gr

1

where ‘cne boay 1s a corpcraticn as Solnur leltedF lt is

able-tc contrcl the operaticns of the‘other;eorporate _Dpdye

o stch relaticnship existed between Solnar Limited and

L]

) ‘:"b

. ,:’
—

partners 1n uyers~ letcher and GOfQOﬁg #Manton and Hart and

;ﬁbhshﬁer Finance Limited. The oniy relationshipris that

~*"Sobgar .and MUlrhean the sharehclders in Soln T Limiteéa

ate

'cveffSO%ugﬁ Consumer rlnancemLzmitee was owneo by Doyle‘tﬁf

..-:(_.-_

(400rshares)F Lbe nax1mum number’of sharee oernltte“

ERV BN R i

Alexander (67 snares)f Rcusseau~(b7 sheres)p PHWlllpSOH o

(57 shares), Levy {67 shares) and Evans (66 bhares)°

"artlclesﬁ and Mulr {&6 shakes) an&uuhe rest Dy the partneis

'Lt is

true that Mr. Alexander manages the partners’® investiments and
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sc overseas both Solmar Limited and Consumer Finance Limited
as well as Securities Limited; buc this 18 a partnership

’ ar;angementwand goes not give rise ﬁo_the relationship

- contuemplated by the dcfinition "connectea perscn”. What
would have given rise Lo the relaticnship of “connected
perscn®. 15 the_relationehip butween & Holaing compony and
 its subsidiaries. As for the managemenc of ;hé portfolio,

- the evidence .is that, WMr. Doyle’was_ih charge of that aspeciﬂﬂ'
of: Consumer Finance Limited opcrations. To understana the

- information id.the Suppleneutary Reccrd, it is nocessary to
_pointrguélthat in late January 1981, Consumer Finance Limitea

sold out the remainder of Laurentide's portfolio.

THE REVENUE'S STANCE

The approach of the Revenue was that Consumer
Finance Laimited was the agent of Solnay Limited. So that
there uould_havé-té‘be a novataocn for 501nar_Limith_to
divest itsclf of the responsibilicy. for the portfolio.-roh“‘
‘that assumption; the profiits would, in realaty, ba tha;_cf
solnor Limited, 1t was contended that the consegueace wnich’
fiows from that positicn uas that the profivs maae Dy agents
were income racvher than capital. Howevar, since the agency
could not ecxist before Consumcr Finance Limiced was
xegistered:.then sclnar Limited could not be the corporaticn
liavie for assessment. . Alsa,: thure are facts upon
whigb 3arsh,.Ji, in The Revunue Court, cuuld properly decide
the issue of whefhef the sarnings of Consumer Finance Limited
was capital or income. BEven if the gains which accrﬁcd to
Consumer Finance-Limited were inccmé. X wquld give'nolopinigi

on this issue as the cases cited, Punjab Co-operative Ba.k,

Ltd., Auritsar v. Income %Tax Commaissioner, Lahore {1240) a All

E.R. 87; Ditchfield (Inspecior ot Taxes) v, Sharp anu Qthers

{1983] 3 All E.R. 681, held that any such decision ought to
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be based on findings Of fact.’' It is curious that the Revenue
wished a ruling on this aspect of the case but neither in the
Revenue Court nor on appeal did they seek to explore che J:actsn
In fact, it was the Respondent in a Suppl enentary Record who
commendably produced the evidence in this Court
We could turn the Revenue's submissions on agency

on its head, but would it have been a legitimate exercise for
the reéﬁonﬁént? The evidence of Mr. Alexander is clear that
from the inceptién of the oonferences with Hr. Doyle, they
intended ‘that Sclnar Limited would merely sign the agreement
with Ladrentide as it would take some time for Consumer Finance
Limited to be incorporated. This evidence was accepted in the
Revenue Court; such a2 limjted arrangement was capable of
constituting an ageﬁcy wiﬁﬁ’Sblﬁar“ﬁimiteé being the agent and
the consortium*being°the principal. Solnar Limited belng the
agent would be in s&- fiducisry relatlonsnlp with the consortlun
between 21st Decémber, 1979 when Sclnar Limited 51gned'Lne
contract as agent'for the consortium and 8th January, 1980 when
the consortium was incorporated as Consumer: Finance Limited.
At that date the fiduciary relationship would be at an end and
the legal estate would be vested in Consumer Finance Limited
because the consortium put it there by the creat’on of share-
holdings. If this contention is sound; could the respondent
rely on it in the Revenue Court? It seems so as in their Hotice
of Appeal in that Court, they averred@ at 3(1) at page 33 of
the records - -

"By Agreement made on the 2lst dey of

December,. 1379 Between Laurentide Finance

Company Limited (the vendor) of the one

part and Solnar Limited or its nomianee’

(the purchaser} of the other part, the

 purchaser agreed.to purchase certain loans

outstandlng at the close of business on the ) -

Sth cay.c¢f December, 1570 and specified: an'Ewﬁun;::x

the- Comptiter Report dated the 3lst day of

December~ 1979,ﬂ,_- e g5

FurtherF the bale Aqgeement of 21st December betwyeen Laurentide

and Solnar Limited or its neminee was._.exhibited. So the evidence
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vas there albo ana chiere was thﬁ_awgaz%sﬁity o cfﬁﬁgw&xamine,
Could the :aspongen_‘rely on thg lﬁuu p“gwat on 05 tha gvidence
in the absence’ ot a- Respondent s notlce, 1n uh& Co&.t; may De
not, but they cculu haVc sought leave to do 8C.- . An any event,
the appellant has already inaicates tnat ahh Ql&ns to take this
case on a furthe* appeal 50 zt is appzmgr ate o dacxn& the
igsue as Solnarx L;mltaa m&y wxah o ely on that p&lﬁts

With rcgards to the contention aavanced by the;aévéﬁﬁe;ﬁ
it was chat since SSlnaz Limigéd‘is'al“éﬁﬁnﬁétednpers@n“ within
ﬁhg intendment of the Income Tax ACt, its xela?ionﬁhép't@”""“
CoﬁéﬁmetuFinanééwLimiuud'madé it obliéatory'téf¢om§ly'Wi§h““‘
Sec*xon l?(B) of the Income Tax Act ‘and 2lso to @;ﬁcleae paArti-
culars of any uransactaon'w;tn connctad DEIECHS wnmn mak Ring its
return, It was'by this ingirect way that the Revenue ggpectéé
t0 get at the cépital r§3urveﬁ and thue é&a% it'wagl;gc@me'
liable to tax. Such a contertion was rov well founded as there
was no connection between Solnar Limited ana Laurentide or
Solnar Limited and Consumer Finance Limited whiéﬁ'éaméﬂ'witnin
the Gefinition of "connected persons®. Also, it was nEVET
pointed out in the Revenue's s;bmisziaéé by“whét pz@égaé Solnar
Limited could compel Consumer Finance Limicveo to supply the
information. Nor ?ﬁﬁ the purchase of the portfol:ic other than
one at arms 1ength as, there iB unconzr&nxcteq tVld?RCﬁ that
there was an offer To puxcnase by uatlonal Commercxal Eank £or
9300,000.00 ghlch was somewhat learp @haﬂ th‘_pr;ce paid by the
consortium, Ip is perhaps comnvienient to ; cué the relievant
section of the Income Taxrﬁct, namely, Se.cion 17(3) aﬁ@ {é}
which governs a pess;bla mre ch, Thay ru&d: |

*17. "*(3) wWhere a aeturnA@* income is submitted
to the Commiszioner under thiz Act the DRron
in respect of whese incowme Lt 18 subm*_tgﬁ
shall certvify whiether to his hn@wﬁecge eh
accounts or information upon which the reuurn
ig basea include particulars of &ny tr anba@tx@na
carrvied ocut between ccnnectad peroons and 1f 8o

what theose particulars are,® S v




-2

“{4) If any person fails to certify as
reqguired by sub-section {3) or wilfully. .
gives a false certificate, ne shall be
liable on summary conviction to 2 fine
not exceeding one thousana dollars or to
imprisonment for a term not exceeding
twelve months.”

Be it noted that before the criminal sanction can be zmposea.
for either breach, knowledge, or wilful inteat, must he proved
by the Crown. |

With respect to the assessment, if the chmissioner'é
arsegsment 18 in excess of that contained in the return of the
pexscnrto be charged,; before a penalty is impscea in ccniérm;;y
with Section 72{s) of the income ¥ax act, the peraon on whom zt
is propeosea to impose the penalty must have hau an appoxtunzty
<o prove that any omission by hin Jdid not proceed from any
fraud, covin, art, contrivance, or wilful neglect. In shcru,'
there must be a hearing as chas is a safeguaic providsd @y_the
gtatute. Solaar Limited was not liable for any pggalty pursuant
to Section 72(v) of the Income Tax Act. Furthermore, even if
they werse liable for the tax, they would have_;ohbelg$van a

hearing before a penalty could be imposed.

CONCLUSIUN

At the end of the day the simple quest¢cn poseu by
this case was who received the income or capitcal gaxns mxom
the coatract between Solnar Limited ana Laurentide? Tha
evigence waé that Consumer finance Linited zeceiveé.moniéé
fron the aebus they collectea, and if thefe'was tax 1;abiiityb
they shoula pay it and not volnar Limited. Thé aéctrine of B
resulting tructs f£fits this situanibn so that iﬁ an, solnar
Limited woula be exonurated_from.tax 1labi1ity_iﬁ thisg
situation. ‘The Revenue scug.it to apply the concept of agency
to the facts of this case. They madéuConsumar~Fihaaca Limited

the agent of solnar Limited., As Consumer Finance Limited did

8

gt

gt
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not exist until January & and the cqntractrwas éh%eré& into on
December 21, this theory does not fit the facts. ©On the other
hénég nothing was wrong with recogniSiﬂé'Solnar Limited as the
agent Ef the consortium and -that this-relétion beingJOf a
fiéﬁ&iazy‘naturey protected the consortium. Egually, on this
uyérsiéng théhfiéuciary relationship would have snded on
January 8, 1980 and Consumer Finance Limited would be liable
fofsany'incdme-tako

it does seem odd that the Revenue has apparently
ignored making a thorough investigation of the basis on which
Consumer Finance Limited paid out capital distributions in
1580 to no less than seventeen pérséﬁs ﬁhiie being involved in
a futile investigation of Solnar Limited accounts. However,
this was not directly befére the court, although the Revenue
tried to introduce it by using the definition of "connected
personé“:bslink'Cohsﬁmer Finance Limited tc¢ Sclnay Limited and
then bring Consumeerinance Limited accounts for income tax
assessment. uThis attempt has also failed. So this Court had
tq affirm the order of Marsh, J., and theseAare the reasons for
dismissél or the appeal on Z8th July, 1989a. We ordered the
Revenue té pay the costs.of this appeal which are to be taxed

if mot agreed.
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-appeal should be dismissed and for the reasons given,

U
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Morgan J.A4,

I have had the advantage of feading the judgnents

- of the President (Ag.) and Downer, J.A. and agree that the

I wish however to add -wmy own view to the third
question raised by the aAppellant, whether the penalties
imposed by the Commissioner were donc in accordance with the

Incom& Tax Act.

ahnll me

a&n

3 g

The penalties were imposed by viriue of Scecti

72(6) which states: _ C

"{6) ta) If the Commissioner -

‘.- - (i) has made a charge to tax in respect

' : of a sum in excess of the amount con-
tained in a return of a person to be
charged; or :

(ii) discovers that a charge to tax in
respect of 2 sum in excess of such
amount” ought to be nmade, and an

- @ssoSsment is made, at any time with-
~ in the year of assessment -or within
-three vyears after the expiration
thereof,

he may, unless the person to be charged proves -
to his satisfactien that the omission by him did
not proceed from any fraud, covin, art or. -con-~
trivance or any gross or wilful neglect, charge
that person, in respect of such exXcess, -in a sun
‘not exceeding treble the amount of the tax on the
amount of the excess. [T :

(b} If the person to be charged has neglected
cr refused to deliver a return, the Commissioner
may charge him a sum not eXceeding treble the
amount of the tax with which, in bhis Judgment,
he ought to be charged, and such :um shall be
added to the assessment?

These sectiions clearly give power o the Commig-

sioner to make a chierge as a penalty to the .:sessment in

e

two situations. The first concerns circumstazzes where a
return has already Leen made - then there is 1o time limdt.
The secend concerns circumstances where hae maros a discovery

that an assessment ought to be made and 1. es ..is power to



make one. In this instance there i1s a restriction on time

i.e. "within 3 years.” 1In respect of thié matter before us
it is unchallenged that for the year 1980 the assessment is
out of time, the penalty is ultra vires, should not have

been imposced, and cannot stand.

In respect of the year 1981 it is ny view that it
was not imposed in accordance with thé Act. The Act speaks
of "a person tc be charged proves® eic. and not "a person
charged proves" which means that anguiry as to proof (or

lack of it) of fraud covin etc. must be completed before' the

Commissioner nakes & charge. Allegations of fraud, covin,

M
H
o

are serious allegations in law, and becausc of their
nature should reguire a hearing from the person to whom
these allegations are pivoted beforce any such punitive
penalty is imposed. To impose on a taxpayer by adding to
the assessment a sum up to treble the tax, gives to the
Commisgioner an awesone authority. It could only be right
and it is my view so expressed in the statqte, that a decision
as to its imposition can and should only be made subscquent
to a hearing. Gncé a decisicn is made if there is any
disputerby the cbjector as o ité“vélidity he nay appeal'
and the onus cf proving that the asséssment is excessive
becones that of the objector himself. bSeCtion 7¢ of tﬁe

Act under the heading “Appeals,” reads:

"(2) The onus of proving tho:.the assess-—
nent complaincd of is excessiv. shall be on

the ocjector.”

The zcoellant cannot argue as L. has - that the
right under thi: section exisits to the ol j:ctox; this
section- control. appeals to the Revenue C < It which has

the power to raivify or invalidate the dec. vion of the
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Commissioner, so in cases where a penalty is imposed under
Section 72(%) after a hearing, the taxpayer then has a right
to cbject, the onus now being upon him to satisfy the Court

that he ought not to be penalized,

The Revenue Court is a Court of review and Lo
satisfy the Act it must perforce lock on facits that have
'alrea&y been aired and on which the decisicn of the Commis-
sicner_was based, in crder to conclude whether or not there

was fraud covin etc. to satisfy the charge,

Neither can the applicant submit that the assess-—

ment and charge are saved by Secticn 72(3) of the Act.

L

These sections make valid, asscssments and charges that would

ctherwise be decmed invalid in +he circumstances as specified
therein e¢.y. mistake, defect or omission etc. in the assessF
ment charge, I+ makes no'provisicn for penalty as has been
charged iﬁ the asscssmants cf‘the appellant. This submis-

] I

sicn clearly fails. S : it

it was suggested by the appellant that a heéring

before charge under Section 72(¢) would havé sericus conse-

. Do
quences for the administraticn ¢f the Act.: Inasmuch as this

suggestion is not cne for judicial consideration, still iﬁ-:
is an incorrect approach as the sectioq.cleaxly applies
ohly Lo cases where in the Coﬁmissioner?s discretion the
penality - up to treble the amount - ought tg(ap?ly —id

est - it is c¢nly done in limited cases.

For these reasons it is my view thi . the penaltiés

were not imposed in accordance with the ACt, | . oo

-t
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