; : = u% :
*J@Machﬁﬁmmw

" THE COURT QOF %PPEEL

REGIDENT MAGISTRATE'S CIVIL APPEAL HO: 27/30

COR: THE HON. MR. JUSTICE ROWE ~ PRESIDENT
THE HON. MR. JUSTICE FORTE, J.&. Fa
THE HOM. MK. JUSTICE DOWHER, J.5h. e

BETWEEN THE COMMISSIONER OF INLAND REVENUE ' APPELLANT

ZHD RAYMOND CLOUGH ' REEPONDENRT

William ilder and Mrsg. Heather Dawn-Brown forléppellant

Enos Grant and Miss Jacqueline Hall for Respondent

December 10, 11, 1990 FeébrUary il & June 18, 1991 :

ROWE, P

A plaint was filed by the appellant in the Resident Magistrate's
Court {Civil Division) Kingston to recover from ithe respondent the
sum of $1,309%,479.45 being income tax and interest thereon due and

% as per

o

owing to the Government of Jamaica up to august 15, 19¢

T

ugxeemenb UJL@ l?th June 1985. When the matter came on for hearsing

befo "2 His Honour Mr. L.5. Huntley, the Lttorney for the respondent,

Mr. Grant, toox three preliminary oblactions. Firstiy, that the

issues were res judicatz; sccondly, that the claim was in excess ol

standi to bring the action. The learned Resident Magistrate upheld

the first of the p relininary objections and rejected the other two.
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Lgainst the Order dismissing the plaint. this appeal has been kbrought
on two grounds both challenging the decision that the principle of
res judicata applied.

Before us Mr. Grant took itwo preliminary objections:
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{a) that the appeal was nct properly
before the Court and;

(b} that neither the Resident lagistrate
noc this Court has jurisdiction in.
the matter.

The first peint was wnolly unmeritoricus. What occurred was

that the appellant filed his Botice and Grounds of Lppeal in the

bt
0

Hesident Magistrave®s Court on Julw 9, 1290 within fourteen dav
after the date of the Judgment which was entered con June 25, 1980 in

conformity with Secticn 256 of the Jud:cature {Kesident Mag.strates)

act. Reasons for Judgment were filed by the Kesident Magisirate on
August 14, 189§, Livncugh the appellant has twenty-one days after

notification that the Hesident Magistraie bhas filed his heasons for
Judgment, within which to file his Grounds of sppeal, he is not
cbliged to await the Leasons for Judgment hefore filing his Crounds
of Appeal. In eny c¢vent the Court is obliged under Scction 246 of
the Resident Magistrates Lot to liberally consitruye the provigsions

relating to appeal in favour of an appellant. This appellant was
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ahead of time and the misapy . Lhe respondent, tha:i the

i~

Grounds of Ippeal should ke filed in the Registry of the Court of
sppeal can only benefii the zppellant, even if it does not Gamnify
the respondens,

. The seccond preliminary point is one of imporctance. A number

cf Sections of the Tau Collection lict prescribe the mann r in which
taxes may be collectod. Sgction 27 is in these tarms: i

"In adéicion to the cther remediss given

by this ict or any other snaciment relat-—

ing to taxes, the Collector of Taxes or
Assistant Colliector of Yaxes. may

Proceed fer the recovery of any amount
claimed for any taxes, and for the penalty
thereon, in a Hesident Magistrate's Court,
and such proceedings may be brought in the
name of such Collector of Yaxes, or Assistanc
Collecior of Taxes, who shall describe
himself by his name and cffice, and such
pProceedings shall not abate by ‘the death,
removal, retirement or resignation of such
Collector of Taxes,; or hssisivani Collector

of Tazes, but may be carried or and

enforced by and in the name of his successor.®

et i~
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It seems to me that the process under Section 27 {svoral) is
of a civil nature and where the Ccllectcr of Taxes proceeds unde:

that section, he must go to the Resident Magistrate's Courit. Im

]

these proceedings there is no limit to the amount for which the

rought as the section clearly states that the

o

claim can be

rh

Collector of Taxes may in this procedure "procead for any amcunt.

:}4

Section 4% of the Tax Collection Act may seck Lo cover much

the same ground as Section 27 bhut on close examination the crue

-
purpose of the two sections becons a2pparent. Section 46 {1}
provides in part that:

2%, (1) 411 penalties and forfelitures
imposed by this ict, or by the Licence
and kRegisiration Duiies Act or the
Property Tax khct, or by anv other
onacbnenL in force for raising and

wmposing duties or taxes, may be
recoverea and all taxes, duties, and
arrezrs reqguired to be paid to the
Cocllector of Taxes. and not paid to
him pursuant to the provisions of
this lict, or other such enactments
as aforesaid, as well as the penalty
thereon, mgy instead of the pkocess
of distress hereinbefore direct ced,
alsc he rfLOchc in a summary manner
in the parish wherein such offence or
defaulit was commitited, or the offender
ter residasy and, in caze of
may oe enforced by

sale of the cffender’s or

ccds, OF iMprisonment no
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in the first place the pro ceedings unde

criminal in form, although civil in nature - Collector of Taxes v.

Winston Linceln ®.M. Miscelleanous 2/8%, judgment delivered on

5th June, 1987. iIn the seccnd place a sanction of imprisomment is

o

provided in section 46 (1) wherszas no such sanction appears in

section 27. It appears, too, that secticn 27 was intended to provide

a third alternative method to enforce the payment of unpaid tax etc,
in that the section commences with the WOrds s

addition to the remedies given by
&t or any other enactment relating
a
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Mr. Grant submitted that the summary process provided by the

Tax Collection et can only be used to collect taxes which are the

9]

resull of an assessment whether that assessment be under the

provision of the Tax Collection Lot or the income Tay act and con-

seguently an agreemeni made coutside of the provisicns for assessment

(4]
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urcer the Incoms Tex Lot does not Fall dealt with for recovery

under the Taz Collection hct. He buttressed his argument by
reference to Secrion 51 of the Tax Colleciilon hct which provides that:

"The powers and provisions of this sick

shall apply ic the cellection an
enforcement of all taxes, duties,
penalties which ave or shall be r
or imposed Ly any law not otne”*¢
AQfCL‘lca¢lY pfov*”¢ng for the collection
of the same.’ { Emphazis added|

and submitted that cone must lock first af the Income Tax Zct to see
how taz imposed by thatv Act can be collected before one has recourse
to the Tax Collection ict.

% look at the marginél noete ©o Section 51 (supra}, shows that
the &#ct is to apply to tazes the collection of which is not otherwise
provided for and this note lends support ie the submission of
Mr. Grant. It seems to me that in so far as any particular statutie
sets up its own regime for tax coliection that regime should be

followed to the exciusicn of the Tax Ccollection Act procedures. if
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tartute incorporaies the provisions of the Tax
Collection Act, then Secvion 51 thareof is inagpeosite,

Sections 77 to (0 of the Income Tax Lot make provision for
the Ccollection of income tax. Secticns 75 {1) {o! znd 80 deal
specifically with the machinery for collecticn of
unpaid after the due date fur payment.

75
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1) {a) provides that:
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~-} Where any income tax, being due
and payable, remains unpaid -
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" (a2} the Collector of
Tazes may proceed
to enforce payment
uncer the

provisions of the
Taz Ccllection Acth

in like manncy as

if an J&SCSCWCAL
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enforcement

inad heen mad

Clezrly. the snforcement provisions of the Tax Collection hcot

are incorporavsd by refesence inte the income Tas nod ana the
Ceollector of Taxss can use the tax colleciion procediies to enicrce

“Inceme tam and any interest pajab
rsuant to section 75. may be suad
for and recovercd in the Hevenue
Court, or in 2 Resideni Magistrate's
Court by a Collsctor of Taxes, with
full costs ¢f suit, from the person
charged therewith as a debi due to
the Government, as well as by the
Means provided for in secticn 76.°

Fx. Grant argued before us that the “ax which is payable under

ssessnent

4]]

Section 7% of the Lct is that which is centained in the

t provided Lo the Commissioner of inland nevenue by the

i«..:

F

m P.n. Y. B, rax-payers. [t follows

o

Cormissioner of Lncome Tax and £

from thie that liability to income vox acrived at by any cther method,

wouid not, in his subnissicn, fall to be collecied under Section 79.

e sebmittaed further that Section 50 was intended o daal with

mlt“atxgns noct covered by 3ecticn 7%, as for example, when ther

W&s an agresment betwesen the Commissicner and the tax~payer. in those

circumstances he said, the agreed sum could be sused fer by the

attorney General under the provisions of the Crown Proceedings et

-

as an ordinary debt due tc the Government of Jamaica and the collecticon

of this agreed sum would lose any special treatment for facilitating

the colliection of taxes. If, sc the submissicn goes, a plaint is

: : R : Do . e e b v - -
brouwght in the Resident Magiscrate's Court :i would b
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ubject to



the monetary limit of ten thousand doliars fized by Zection 71

Lr. Alder is pleinly right when he submitted that in ihe

Laa TR b e~ 3 T o el - ey fy SR, - Ve . — - - - Ly
Taxn Collection ict or the Income Tax Lot there is ne lis as batween
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tix Collzctor and the tan-poayver. Thz procedure is simply a
mechinery for collection of taxes. But as the decision in

Coliector of Taxes v. ¥Winston Lincoln supral, shows , the taz-payer

can raise legal defences in proceedings for the collactiion of unpald

income tax, the assessmoents were void.
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Section 3§ of the Income Tax ihct provides an alternative metchod
Ly which the Collector of Taxes may recover unpalid inceome tax. The
primary method under section 7% is by wzy of summary proceaedings
using the machinery of the Tax Collection ict. Whan the provigions
cf that iict are resorted to, it is beyond guestion that @ Resident
Magistrate has jurisdicition, in fetty Segsions, to enforce payment of
income tax of any amount whatsoever. (Zection 25 Tax Ccliection Act).
if, however. the section 30 procedure is adopted, and the {ollector
brings a ¢ivil aczion for the unpaid amounc of tax, he has & choice

1,

cf courts in which %o brinc his suit. In 1927 the Collector could
o )

bring suit "in the Supreme Court, or in the Kiangston Court or in a

it

Residenc Magisgx

£

tes’ Courc” - see Section 2% of the Income Tax Law

i

ap. 3%. With the advent of the Revenue Court, that Court is nowr

)

n

uted for ths Suprems Zourt and the Zingston Court has been

i

ubsti
abclished. Bection %4 of the Income Tox Act eguates income tag and
interest therson with “debt® for purposes of the proceedings for
recovery. S5Suits for recovery of debt in the nesident Magistrates'

Courts are governad by Sections 71 - 74 of the Judicature {Resident
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HMagistrates) het from which it is clear that. sxcept where ther

& written agrazement signed by boih parties ox their Lttorneys-at-law
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z millicon deollars is bevond the jurisdichtion of the lesident
Hagistrate.

»

it feollows, in my opinion, that zs the Resident HMagistrate
was net properly seized of this plain: he had no jurisdiction wo

consider the issus of res judicata and to make findings thereon.

The prcceedings befere the learned
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claim was for a2n amount in excess wf ten thousand dollais. The

rRespondent is entitled %o the cests of the appeal fixed ac $500.00.



EQRTE, J.A

I have had the opportunity of reading in draft the

opinion ©of Rowe; P. and agree with the reasons and conclusicns
Wéherein. Nevertheless, I add a few words of my own. In
particular, I am not convinced that the fact that a determination
of the income tax liability of a taxpayer is made by the machinery
of a waiver of the formality of a return and assessment, that
that would take the matter of collection cutside of Section 79 of
the Income Tax Act and, by reference, Section 27 of the Tax
Collection Act, as in my view in coming to the agreement, the
parties were doing nothing more, than doing informally what they
could have done formally, i.e following strictly the procedures
provided for in the Act. I would conclude that the Collector
of Taxes could proceed tc recover the tax either by virtue of
Section 79, or Section 80 of the Income Tax Act, a conclusion
which is clearly supported by Section 80 itself which states:

"income Tax and any interest payable

pursuant to Section 79 may be sued for

and reccvered in the Revenue Court, or

in the Resident Magistrate Court by a

Collector of Taxes, with full cost of

sult, from: the person charged there-

with as a debt due to the Government,

as well as by the means provided for
in Section 79 (emphasis mine).”

The underlined words indicate two things:-

{i} that the Ccllector of Taxes,
even preceeding under Section &0,
is the Govermment officer ¢ = ...
autheorized to institute thsse pro-
ceedings, and

{(1i) the procedure provided for in
gection 50, is in addition to
the means provided for in
Secticn 79. :
Section 79, however, refers back to the Tax Collection

Act for the means of collection, in the following words:-

“"Where any. income tax being .o
.0 Gue and payable remains unpaid -
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{a) the Collector of Taxes may proceed
to enforce payment under the pro-
visions of the Tax Collection Act
in the manner as if an assessment
under the provisions cf that Act
for the enforcement of taxes had
been made.”

Section 27 of the Tax Collection Act provides for the recovery

of tax under that Act by providing that the Collector of Taxes,

ete ... 'may proceed for the recovery of any amount claimed for
any taxes and for the penalty thereon in & Resident Magistrate's
Court’. It feollows then that where income tax "due and payable
remains unpaid”, a Collector of Taxes, may, notwithstanding the
amount of such taxes, proceed in a Resident Magistrate's Ceourt
for its recovery and also the penalty thereon. I would hold that
if the Collector proceeds by virtue of Section 79 (1) of the
Income Tax Act; then the Resident Magistrate's jurisdicticn in
these matters is not restricted to the general jurisdiction of
the sum of ten thousand dcllars ($10,000).

Bowever, in the instant case, the Collector elected to
proceed by way of Section 80 having instituted civil proceedings
by way of plaint for the reccvery cof the income tax owed.

I concur with the reasons of Rowe, P. for holding that
in those circumstances the jurisdiction of the learned Resident
Magistrate would be limited to his statutory jurisdiction of
ten thousand dollars ($106,000).

I would therefore uphold the preliminary peints urged by

the Respondent.



DOWNER, J.4.

This appeal which coumes from His Honour. Mr. A.3. Huntley,
& Resident Magistrate exercising civil jurisdiction in Kingston
is part of a legal conflict between the taxpayver Mr, Raymond
Clcugh on the cne hand, and the tax-gatherer, the Commissioner
of the Inland Revenue. The previous skirmishes commenced by the
taxpayer have been fought out, before the Commissioner of Income
TaX;.Marsh Jd in the Revenue Court; and Smith J, in the Supreme
Court. Row for the first time an aspect of the cenflict comes cn

appeal to this Court.

'The

o]
K

revious proceedings before Marsh J, on the lst June,
1987 was concerned with the taxpayer's chargeable income over the
years 1877 - 1982. That order was made after the agreement was in

o

force and payments made. That before Smith J, on 15th September,

1589 was concerned with the validity of assessments over the

periocd 1977 -~ 1582,

the sum of $1,308,475%.45 can be recovered@ in the Resident
Magistrate's Court cr eslewhers by virtue of the agreement to

S

discharge tax lisbility four the years 1977 - 1

That both sides have been unyielding is not surprising,
since $1,500,006.00 as tax has been paid inte the Censolidated
FunG which the taxpayer proposes to reclaim. The issue to be
resclved ¢n appeal is whether the balance of $1,100.000.00 which
the taxpayer agreed to pay can be recovered under either
section 79 or 80 cf the Income Tax act, where the Revenue has
chosen the Resident Magistrate's Court as the appropriate forum.

This casze is

fr

lsc in some aspects a sequel to the important case

of Collector of Taxes v Winston Linceln No. 2 R.M.C.&., He. 2 of

86 Jelivered February Sth 1988, a2 case in which the Revenue having
withdrawn their appeal at the deor of their Lorxdships’ Board, the

Grder of this Court was affirmed. iIn Winston Lincoln No. 2 there

o
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was alsc an agreement te pay and that aspect awaits adjudicaticn |/

I
s

on appeal.

Before the Resident Magistrate, Counsel for the taxpayer
tock tﬂ;ee prblLQ;narvfpo of law, to the particulars in the
plaint instituted to recover unpaid taxes and interest. Firstly,

it was contended that, the Commissioner was not the appropriate

party tC¢ have instituied proceedings. Scecondly, it was argued

that the amcunt claimed was beyond the Resident Magistrate's
jurisdiction. Thirdly, it was submitted that the issue of

recovery was disposed of in previous proceedings so that the

Commissioner was precluded on the basis of estoppel f£rom claiming

the unpaid balance in Court. The Resident Magistrat ecided for

T

the taxpayer on the third issue, while he was in favour of the

revenue on tlhic c¢ther points of law. BSince the alleged zstoppel
ought tc have been proved after evidence marshalled by the P

-

Revenue the lesident Magistrate had no jurisdiction to decide the
matter as a preliminary point of law., It was therefore nct
ngcessary toe call on the Hevenue to dispose of the Resident
Magistrate’s ruling cn that aspect of the matter. However, 1in
view of the ruling on estoppel the Reveanuve zppealed as their
claim was struck out. The taxpayer promptly responded, by
raising the two preliminary points con which he had lest below, as

the basis on which to zffirm the order in the Resident Magistrate's

Court. . . e .
Was the Kesident Magistrate Correct in
ruling that che Commissioner of Inlanc
Hevenue was a compeient party to
ingtitute these proceedings by
&) virtue of the Tax Ccllection ARci?
b} wvirtue of the Crown Proéceedings hct?
THE TaX COLLECTICN ALT
{a) It is helpful to set cut the reascns the Resident

Magistrate gave for ruling in favour of the Revenue on this issue.

it was a matter of determining the status of the Commissioner.



Here is the Resident Magistrate's ruling on this peint.

"I come now tc the absence of legal
authority by Plaintiff. I interpret
section 27 of the Tax Collection Act
in conjunction with the Revenue
Idministration Act 12/85 and in
particular section 5 thereof as being
a complete answer to the obijection
raised by Defendant. In my opinion
this is so notwithstanding anything
appearing in the Crown Proceedings Act.
I hold therefore that the Plaintiff
was legally capable of instituting the
present proceeaings.”

The crux of the Resicdent Magistrate's decision on. this

L]
w

aspect; was that a claim to reccver $1,309,497.45 being income tax
and interest could be heard and determined by him when proceedings
were instituted by the Commissionery. This was the appropriate
way toe approach the problem, since the issue was being decided on
& preliminary pecint of law. The plaint must now be examined. It
reads thus:s

"The Plaintiff's claim is against the

Defendant toc recover the sum of

$1,309,479.45 being income tax and

interest thereon due and owing to the

Government up to the 15th dav of August,

1989 as pex agreement dated l7th day of

June, 1585,

And the Plaintiff claims costs and Attorney's

costs. "

Since the agreement is referred to in the Particulars of

Claim, it is appropriate tc set out the relevant part of it at
t this stage. Here it is -

1. The zppellant will pay to the

Respondent the afcrementioned sum of

$3,0600,000.00 in the manner and on the
dates set out hereunder.

On the exescution of this Agreement $500,000.00
30th lovember, 1985 5G0,000.00
30th May, 19%&% 500,000.00
30th December, 1985 206,0G0.00
30th June, 198&7 20G,000.68
3Cth December 1587 280,000.00
30th June, 1988 200,000.00
30th December, 1983 206,000.00
3lst March, 19&% 200,000.0¢C
30th June, 1989 234,000.00
30th September, 1989 186,6006.00

$3,0606,000.00"
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The inference from the contract referred to in the plaint
is +hat $1,900,00 of the previous instalments had already been paid
and the payments sought to be recovered must be those listeé from
30th December, 1937 to 36Gth September, 1%8% tcgether with the
interest. So $1,100.000.00 represents tax which the taxpayer on the
face of it agreed, was "being due and payable” and the relevant
interest was computed according to section 79{I}(b) of the income
Tax Act. It would have been helpful to have specified whether
sectien 79 or S0 of the Income Tax Act was being relied on to
recover taxes. Had that been done, it would have been clear from
the plaint that section 27 of the Taxz Collection act was the basis
on which it was sought to recover taxes as the kesident Magistrate
assumed and ultimately accepted.

Section 7%(I;} of the Income Tax Aci is relevant so it

is convenient to set it out -

It reads - “79. - (I} Wwhere any income . -
tax, being due and payable, remains
unpaiga —-

{a} the Collector of taxes may prcceed
tc enforce payment under the provisions
ot the Tax Collection Ect in like
manner as if an assessment under the
provisions of that Act for the enforce-
ment of taxes had been made........."

{Emphasis supplied)

Se it noted that the Collector may proceed for recovery
as if an assessment had been made under the provisicns of the

Tax Collection 2¢t for enforcement of taxes. Here iz how an

-~

assessment is done under that act. Section 23 rzads in part -~

¥23. When noc return, in respect of

the duties or taxes, or any of them,
imposed by any enactment of thi

Island, as shall be by such enactment
required, shall be made to the Collector
of Taxes, or other officer as aforeszid,
such officer shall assess the person
neglecting to make such return to the
best of his judgment, and according to
such information as he may be ablz to
Obtain..ceooneaans™

This section coniinues thus -

The Ccllector of Taxzes or other officer

as afcresaid shall deliver wo the person
assessed, cor leave at his usual or last
known place of abode, or on the premises
assesseq; a statement of such duties and
faxes and penalty, and if within Fifteen
days afier such service, the person so




*charged shall not make a return as
required by the law or laws in that
respect, and pay the duties cor taies
for which, by such return, he shall be
lizble, together with the penalty
imposed under this section, the assess-
ment shall be binding and conclusive
upon the person charged.”

{Emphasis supplied)
There are certain features to be emphasised about this section.
Firstly, section 23 implies that there is a duty on the taxpayer
to make a return and if he. falls to d&o so, the Collector of Taxes

“shall assess the person neglecting to make such weturn to the

"

o

best of his Jjudgment. Secondly, the assessment must be mad

¥nown to the taxpaver. Dut before there can be an assessment
wheither by “pest judgment® or on the basis of estimzted assess-
menct in a return, there must be a liability imposed, and section 5
of the iIncome Tax Act is the provisiocn in the enactment referred

to in section 23 as ‘'imposed by any enactment of this Island’

That section reads -

*5{I) Income tax shkall, subject to

the provisions of this Act, be payable

by every person at the rate of or rates

specified hereafter for each year cf
assessment in respect of 2ll income,

profits or gains respectively described

hereunder.”

Statutes do not coperate in a vacuum and once a liability
is imposed, there are statutory means provided for recovery.

as for guantification that may be by assessment as the
statutes provide but an agreement between the parties is noc
zcluded. Turning to the statutory provisions for recovery,
section 7% of the Income Tazx Act refers to section 27 of the Tax
Ccollection Act. Here is the section referred to:

ition to the other remedies
given by this act or any other enact-
ment relating to taxse, the Collector of
Taxes or Assistant Collector of Taues,
nay proceed for the recovery cof any amount
claimed for any taxes, and for the penalty
thereon, in & Resident Magistrate®s Court,
and such proceedings may be brought in the
name of such collector of Taxes, or Assistant
ollector of Taxes, who shall describe
hlaself by his name and coffice, and such
proceedings shall not abate by the death,
removal, retirement or resignation of such
Collector of Taxes, or Assistant Collector
of Taxes, but may be carried on and en;orceé
%y and in the name of his successor.”

(Emphasis supplied)



This is a crucial section for understanding the prcblem posed in
this case. AS regards the plaintiff, the Collector of Taxes is
specifically nemed. cection 5{2) of the Revenue Administration Act
entrusts the Commissioner of Inlanc kevenue with the power of a
Collector of Taxes throughout the Island. so he is an appropriate

Plaintiff.

-

Cn this aspect of the case the Resident Magistrate was
certainly correct. But did the plaint indicate. that the Revenue
was procesding under the Tax Collection Act as the Resident

¥ think not. The particulars of plaint above

i)

Magistrate assumed

gave nc such indication.
If the Revenus had intended to rescri to the recovery
provis:ions of the Tax Collection act, they would not have expressly

stated in the Particulars of Claim that the Income Tax and interest
due was as per agreement dated 17th day c¢f June, 19€5. That Rct
makeg no provicicn for recovery where the basis for enforcement

in the Courts was dependent on breach of a centractual agreement
between tax-gatherer and taxpayer. Secﬁion 27 recognises that
otiier remediss apart from recovery in the Resident Magistrate's

4

Court were ne Tax Collecticn ick, as for example the
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authority to distrain in secticn 24 and recovery in a Court of Petty

Sessione given in section 4%5. Further it acknow ‘ledged that other
taxing Acts would alse have recovery previsicns. What it does do,

is to enable the Collector to recover any amount of taxes, but
implicit in section 23 is that recovery proceedings must follow

the mandatory provisions of the statute T
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eXceptional jurisdiction on the Resident Magistrate’s Court. It
was a ‘special statutcry summary jurisdiction® so the Revenue

must comply with its provisions at the cutsel in ithe averment.
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What are the special previsions?  They found in

section 23 of the Tax Ccllection act refes

[
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LG abiove.
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f no return hias been made the statuie SHNDOWEYS a revenue
officer to meke an assessment on the basis of informaticn as he

]

might have been able to cbtain. it is an administrative function
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and such assessment must comply with the form and substance
of the Income Tax L.ct. That was the principal point in an issue

in Winstcn Lincoln ic. 2.

How does the Commissicner of Inlanéd Hevenue get the
statutory statement of such duties and taxes' in respect of the
taxpayer? The means is to be fcound in section 77{1) of the

income Tax ict which states -

CCLLECTIOR OF INCOME TAX

"77. {1) The Commissioner shall from time

te time forward to the Commissicner of Inland
Revenuve for collecticns of Income tax,
extracts from the assessment lists containing
the names and addresses ¢f every person
assessad in respcct of income tomether with
the amount of inccme tax payable

Further procof is facilitated by section 75(3! of the Income Tax
act. That secticn states -

) R certificate of a Collector of Taxes
that any amount of tax or interest due therecn
is payzble under this Act and that payment has
not been made to¢ him, or, toe the best ¢f his
Ruowledge and belief, te any other Collector
f Taxes or to any other person acting on his
behalf or on behalf of ancther Collecteor of
Taxres, shall be sufficient evidence that the
sum mentioned in the Certificate is unpaid and
is due to the Governmeni, and any document
purpcrting to be such a certificate as is
menticned in this subsecticon shall be deemed
tc ke such a certificate unless the contrary is
proved. ™

O

Te my mind, 1t is clear that the Kesident Magistrate jurisdiction

[<h}

under the Tax Collectiun ket is limited to recovery of assessments

[&7]

penalties and interest embodied in the Commissioner's Certificate.

ped

t 15 a simgle straight-fcecrward way to reccver revenue. But the
plaint in the Resident Magistrate’s Court must comply with
provisions cf the statute. If it dces not, then the Resident
Magistrate will purport to assume a jurisdiction to construe
contracts wiich he does not have under this ‘special statutory
summary jurisdiction. Lord Selbourne puts it concisely in the

Cueen v Hutchiings (1880-8l) ¢ ¢BED at p. 3u5 where the Court of

F‘

Appeel in En¢gland was adjudicating on a special jurisdiciion of

a Court of Petty Sessions ©to recover F442.0.5. under the 1875

o

Public Health Aci. His Lordship said at p. 305.

"Their oply jurisidicticn was to make or
refuse the owder from paymeni of & certain



Hutchings

Income Yax Commissicner (19¢1l) &.C. 384, In that case the Board

3 the limited funchion to

ct Revenue and the Courts on appeal

;d

+

Getermine the amcunt ¢i asssssel income or the chargeable inconme.

Revenue Court must act as stated in Caffoor by Lord Radceliffe at

page 59%8(4) is cf importanc
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*The crivical thing ig that the

vispuze which alone can be determined

Ly any cecigicon civen in thne course of

these proesedings iz limdied one

subject only, the awcunt of the assess-

able sncome for the veay in which the

agssessment is challenged. It is only

rhe zmount ¢f thot assezsanlie inconme

that L8 concluded Dy an assessment o

by & decisgsicn on en appeal against it

{zsee section 75). Llthwugn, cof couzse,

the processz of avriving et the necessary

decisicn ing likely toe invcelve the

consideration cof guesiicns of law, furning

upcrn the counstructlon of the Urdinance or

ci other gtooutes oy upon the genexal law,

ana the tribunal will bave te form its view

ocn those guesticns, .= these guestions

¥ Lo e treated ag collacerzl ox

: ntal wo what is the nxy issue that
Ly submaitied te determinaticn {cf.Reg.
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settled by the Surveyocr or in case of Gispule by arbitraticon. In

the tax-gatherer and the taxpayer was the decument relied on by
the Revenue. The taxpayer has succe=ded on this aspect of his
preliminary puint. A&Althcough the Commissioner was an apprcpriate

pariy, he wenpaboul recovering it in the weong way. He sheould have,

oS

ct

if he was able to, proclaimed his Certliicate in this plains

[

the basis for his collection instewd of vhe wgreement referred to

in the plaint.
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i) The Crown Prgceedings Act

Will the Commissiocner fare any better under the Crown
Proceedings Act? The initial issue is whether he was entitled to
proceed under that Act tc recover the amount stated in the plaint.
Section 80 of the Income Tax Acl on its irue construction gave

him that power. This section reads -

n:

[45]
<

. Income tax and any interest
payable pursuant tc section 73, may

ve sued for and recovered in the
Kevenue Court, or in a Resident
Magistrate's Court by & Collector of
Taxes, with full costs to suit, from
the person charged therewith as a debt
due to the Government, as well as by
the means provided for section 79."

A3 in section 79 every word is important. Further both sections
must be read together and it will be seen that Income Tax may be
recovered by a complaint in the Court of Petty Sessions and

plaint in the Resident Magistrate's Court under the Tax Collecticn

Act

o

and by plaint in the Resident Magistrate's Court and by Writ
of Sumimons in the Revenue Court under the Crown Proceedings Act.
The Revenue Court is in substance the Revenue Division of the

Supreme Court see Hinds v The Oueen 1977 A.C. 185.

Although proceedings for recovery in a Court of Petty
Sessions and the Resident Magistrate's Court are instances cf
Tecovery c¢f taxes by virtue of a 'special statutory summary
jurisdiction'there arc significant differences in the provisions
for appeal. There is alsoc a special provision for agreements

after proceedings in Petty Sessicns under section 46(2) of the

n

Tex Collection &ct which are net to be found elsevwhere.

trad

10 return to section 80 of the Income Tax Act, the phrase
ki - : . ~ T . = . .

as a debt due to the Government ° is the legislative reference

e section 10 of the Crown Proceedings Act. That section

reads as follows: -

“10. Subject to the provisions of
this Act; all such civii proceedings
by or agzinst the Crown as are
mentioned in the First Schedule ave
hereby abcolished, and all civil
proceedings by or against the Crown
in the Supreme Court shall be
institeted and proceeded with in
accogcance with rules of court and
not vtherwise, ™
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Then section 18 defines civil proceedings or contemplated in
section 10. Those proceedings are defined as follows:-—

“18{(1) Subject to the provisions

of this section; any reference in

this Part to civil procesdings by

the Crown shall be ceonstrued as a
reference to the following proceedings
only ~—

{(a} proceedings for the enforcement
or vindication of any right or
the obtaining of any relief which,
if this Act had not been passed,
might have been by any such proceed-’
ings as are mentiocned in paragraph 1
of the First Schedule;

{b) proceedings for the enforcement or
vindicatien of any right or the
obtaining of any relief which, if
this Act had not been passed, might
have been enforced or vindicated or
cbtained by an action at the suit
of the Attorney General or any officer
of the Crown as such or by proceedings
taken by virtue of any of the enact-

(Emphasis supplied) Inents set out in the Second Schedule.”

The feature to note is that tax which may be sued for
and recovered by section 7S is tax due znd payable which remains
unpalid. Tax dﬁe and payable is often paid voluntarily. Every
instance of payment by a taxpayer where there has been an estimated
assessment on the return of the taxpayer which is accepted is a
voluntary payment and to promise to pay & certain amcunt and to
pay it, is valié agreement if there is forbearance by the
Commissioner and he accepts it. Further, to promise to pay by
instalment and to make some payments, and then default on the
balance is also payment by agreement and again if there is
forbearance the agveenent is enforceable. In every such instance,
the failure to pay unpaid taxes whether the amount was guantified
by an assessment and recovered by virtue of the Tax Collection
Act ox whether the guantification was by an agreement between the
Commissioner and the taxpayer and recoverable, as a debt due to
the Government by section 80 of the Income Tax Let, it is taxes
being due and payable which remains unpaid. In this neat division
it must be noticed that an agreed assessment envisaged by

section 75(&) and (7) of +he income Tax Act is still an assessment.
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although there wereno decided cases cited from this Court to

upport the principle of voluntary payments there were abundant

in
oy

uthbrities from the United Kingdom which were applicable to

ALl

this jurisdiction. The classic statement 1s by Lord Dunedin

i

at p. 52

L&Y

in Whitnev v. Inland Revenue Commissioners {1526} &A.C.

it reads thus -

o My Lords, I shall now permit myself

a general observation. Once that it is
fizxed that there is liability, it is
antecedently highly improbable that the
statute should not go cn to make that
liability effective. & statute is designed
to be workable, and the interpretation
thereof by a Court should be toc secure that
object, unless crucial omissicn or clear
direction makes that end unattairable. Now
there are three stages in the imposition of
tax: there is the declaration of liability,
that is the part of the statute which determines
what property are liable. HNext, there is
the assessment. Liability does not depend
on assessment. That, ex hypothesi, has
already been fixed. Zut assessment
particularizes the exact sum which a person
liable hasto pay. Lastly, come the methods
of recovery, if the person taxed dces not
voluntarily pry.”

That revenue statutes in common law jurisdictions are drafted on
the pattern adumbrated by Lord Dunedin is evidenced by section 24

of the Tax Collection Act which gives the Collector of Taxes the

authority to distrain. It reads in part -

“24. If any person meking a return of the
duties of taxes imposed upon him by any
enactment, shall not therewith pay the said
duties or taxes, or if any person assessed
shall not make a return of and pay the duties
cr taxes to which he is liable and the penalty
thereon within ten days after the delivery of
the assessment to him, the Ccllector of Taxes,
without the necessity for any othexr authority
than is given by this &sct, for the recovery of
the said duties or taxes sc returned, OF
included in the assessment, and the penalty ;
thereon and the coste of distress, may distgain
the gocds and chatiels of the person so liable
as afcresaid to the said duties and taxes
wherescever found.”

For a West iIndian statute and authority which illustrates the

distinction between liakility and the machinery for assessment

see Hughes v. Inccme Tax Commissicner (19581} 3 W.I.R. 224

Rennie J puts the matter cogently thus at p. 228,

“It therefore seems clear to me that it
dces no more than provide a small part



the machinery for assessing the
on federal emocluments which by
tion & is made liable to taxn.
ecticn 14(2) does not in my view,
territorial income.”
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Cn the face of the centrect referred to in the plaint,
the taxpaysr has underiaken to pay veluntarily. The tazxpayer
freguently pays voluntarily anc he does so after he hag made an
estimeted assessment in his return., See sections 57 to 71 of
the Income Tax Act which deals with returns. Secticn 67(5) in
which the phrase "indicating how nuch (if any) of that tax
remains unpaid® is appliceble to every person delivering a
return of income and it is a clear Indication that the statute
presumes voluntary payments. Significantly, secticn ¢7(5)
alsc states that the amount unpaid "shall be treated as if it
had been the subject of a notice cf assessment served on that

perscen.

Egually revealing is tnat the initial section under the

cioss heading of Assessments reads -

m\
*7z. {1} The Commissioner shall
proceed te assess every person liable

to the paymenu of tax as soon as may

be after the expiration of the time
allowed to such person for the delivery
cf his return:

Provided that where the whole amount
of tax remaining unpaid is the subject of
a Ceemed assessment under subsection (3} of
section 67 it shall not be necessary to
make an actual assessment.”

This is a clear indication that the statute recognises that self
assessment ©r an estimated assessment by the taxpayer 1is &

there is an

w
+h

ignificant part of tax administration and i
agreement reduced te writing as to the amount cof taxX to be paid,
the Revenue was entitled to argue that, the amount could be the
sum to be recovered,by virtue of the enforceable agreement. That
the contract between the taxpayer and the taxgatherer was the
basis of this clzim is evidenced by the fact that it was referre
to in the Particulars of Claim. The presumption is that the
Revenue thought that such a contract could be used as the basis
of recovery instead O0f assessments, and the Certificate

the Collector of Taxes. it is against the background of the

preliminary points that the cases helpfully brought to our

cE

atfenticn by beth Ceounsel must be examined to show that a contract



between the Commissioner of Income Tax and the taxpayer can
be resorted to, in order tc discharge tax liability.

in W.H. Cockerline v, The Commissioner cof Inland

Revenue 15 T.C. 1 it was decided that where there was an agreement
as to the amocunt liable and there was no assessment, the amount

paid was finally determined and there could be no appeal on a

point of law. Lord Hanworth M.R. quoted a useful passage on

page 1% of Cockerline from the unreported decision of Williams.

it reads whus -

* 1 cannct see that the non-assessment
prevents tie incidence of liability,

though the amount of the deducticn is not
ascertained until assessment. The

liability is imposed by the charging section,
namely section 38,°' which is excess Profits
Duty' the words of which are clear. The
subsequent provisicons as to assessment and
SO ¢n are machinery only. They enable the
liabzlity tec be guantified, and when
quantified to be enforced against the subject,
but the liability is definitely and finally
created by the charging section and all the
materials for ascertaining it are available
immediately. With the greatest respect to
the learned Judge, I think he has attached
quite undue importance tc the machinery of
assessment and recovery andé teo little
importance to: the creation and ithe charge

of the liability. ‘7he liability, like
other liabilities, has to be discharged or
provided for out of the profiis of the
Company.® I was a party to¢ the judgment

n that case, ané¢ I asscciate myself now.

s I did then, with those words of Lord
ustice Sargant.™

oo

The inference from this passage is that liability can be
cischarged by voluntary agreement. On that basis the agreement
Cetermines the right of the parties. The agreement covers the
$1,900,000 previously paid into the Consolidated Fund. See
section 3 of the Financial Administration and Ludit Act. OCnce
liability is admitted and taxes are paid zs they wexre in this
instance, the presumption was that payments were voluntary. Such
a presumption can be rebutted but that entails a hearing on the
merits. OCn this Loré Hanworth is instructive. He said at

page 29 -

(eeecs.es..but it is to be noted that

it would be unfortunate if the subject
were not able to make an agreement unless
and until scre assessment had been made. ®
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Since the statute presumes that there can be an agreement to

pay tax, then there can be a waiver as regards the assessment.

Slesser, L.J. in Cockerline supports this position and he
further said at p. 26 -~

“I would 244 only this, that I agree.
with my Lord that there is nothing in
the machinery and the scheme of the
Income Tax Acts to prevent a subject
paying, if he will, an amocunt in
settlement of the liability which the
Act impdsed upon him, without an
ASHRSSMENTerreacavovesnnas

Earlier on page 24 Slesser L.J. made a significant statement. It
is this -

“eeeasas..it is possible under those
circumstances te¢ say that after both
parties had fully and fairly discussed
the whole matter and arrived at an
ascertained sum, which in fact was not
cnly agreed to but paid without any
guestion or demur and, as I understand
it, never disputed at all until the
21lst February, 1929, there remained any
guesticn before the 10th December which
was undetermined?®

That the taxpayer may waive the assessed sums seems to havé been

recognised in Jamaica from as early as 1886 in Payne v Jenoure

11 Step, Report 1886 at 1930 where the Bupreme Court {(Curran and
Northcote, JJ) said:-~

“the Defendant hawing neglected to
avail himselfl of the provisions of

the law in his favour with reference

to appeals to the Parcchial Board,

is not I think entitled to raise the
question of correctness of the District
Court.™

The appeal was dismissed but before parting an impcrtant state-—
ment of principle was made against the background of the Tax

Collectign Act.

- The taxpayer had contended that tHe Tax Collector had
waived the assessm&nt. The -Court rejected that contention Lut of

the taxpaye:s: this was said -
"Everyone has a rigiit to waive and to
agree to waive the advantage of a law
or rule made solely for the benefit
and the protection of the individual
in his private capacity and which may
be dispensed with without infringing
on any public¢ right or public policy
but where public policy reqguires the
observance of the provision it cannot
be waived by an individusl."”

P



The dicta in the above cases show that unpald taxes are debts
due to the Crown, which az: Hose’ O ¢t *raci, were recoverable
by Latin or English Infcrmations and after the Crown Proceedings
hot {UK) 1947 were recoverable by ordinary acticn in the Revenue
List in the Queen‘s Bench Division. The same legislative

developments tock place in Jamaica and with it the abolition of

Latin and English informations, vee Scheculs 1 of the Crown

1Pr00eed+ng, AC‘ Recovery ¢f revenue is now 1o be in accordance

with tnu urown Proceadings hct and negulgt&ons sge uama1ca uazette

Supglémenwaroclamatlons Rules and Regul ziions July 10, 1959.

Attorney General v. Johnstione lﬁ:T}C_ 756 pertains toc a

case where the taxpayer was sued icr the baléhcé he had agreed
to pay in consideration of procredings for penalties not being
tzken. It is to be ncoted that penalties were speciiically
menticned in the agreement referred ic in the
how that part c¢f the agreement r=n -

THEEREAS

{1} The Respondent has
Appellant for the years of assaﬁsmen
1877 to 1982 inclusive 2aci
inceme tax and penaltie
OF elgnt miliion eign ty
and ninety dollars an

cents ($$ﬁGoJ:u,uﬂ‘?)

The statutory basis for the cgreement in Johnstone was section Z2Z

of the Income Tax hcet 1515 (UL) which is similar to section 103

of our Income Tax Zct which resads -

"1¢63. The Comnissicner 1wy in his
discretion stay ©F cocmpound any
proceetings for the recov:iry of any
fine ox Munul cy incurred inder this
aAct or accept & pecuniary Sctulem,n;
instead of imstituting any 5uch '
nroceedings.”

Here is how Rowlatt, J interpreted the U.K. prov;s on at Dage 763

of Jchunstone

"It is guite clear, I think, that the
section means that fine or penalty
which the Commissioners hunestly <~'hu.xm

..., }3.1



“the facts may suppcrt, may be

compounded by them without taking

any proceedings.
that point fails.
that has long keen pursued. Iz
chremely benefacial and mercif
practice to the party, because
parties can always get

Therefore. I think
it is & p;actlce
is an
ul
these
atvice, and if

they are people with large incomes

Worth Lroubllng
have advice and
and they should
Commissioners o
their cards on
arrangement Wlt
in xespect of
of the

about, they always

Lhey can azliways get it,
be abkle to come to the
I Inland Revenue and put
the table and make an
I them to pay something
the penalties on account

inflicteé on the other
think, very advanta ageous

Sc it is c¢lear that

supported by secticn

tnis
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injustice which
taxpayer
to the
agreement is also capabl

of the Income Tax ACL.

~hey have
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Commissioner of

-& Johnstone are

Inland Revenus v,

Richards 33 T.C.1

Informations.
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actorney General v Duke of Richmond No. 2 {18G4) is
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the zgreenent reads -

%2} The appellant having filed no returns

r the years of assessment 1553 and 1984

clusive, the Hespondent propeses to raise

S¢ssmente for income tax and penalties for
those years of assessment in the sum of six

hundred and SQVEQLY"Dln& ~he asand

una fifyy Jdollars

and clause 5 recad

Ib{

agreed thet the
lleLllLy tor the years of
ancd 1984 should ve settled without

to the objcctlon and appeal procedures of

{§675,465C.00)."
5 .

5} The appellant and the Respon
appellant's income
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authorities tc de
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by the agreement,
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TEsoGTy

Court we construe the contract in the light of

ternine its scope and effect as &

whele and in
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Why did Mr. Grant argue that the Commissioner had no standing

LR%]

to sue for taxes as a debt due to The Governmentc?y He relied

(i

on section 13{1) of the Crown Proceedings ict which reads -

i oceedings by the Crown
tituted by the Attorney General.'

and from that he submitted that the Attorney General was the
only party competent to sue for recovery under Section 80 of the
Income Tax Act. What this submission ignored was that recovery
of revenue has always had special treatme by statute and the
common law. This was given recognition in the Crown Proceedings

ACct, by section 33 which reads -

SUPPLEMENTAL "33. (1) Except as therein otherwise Savings
expressly provided nothing in this Act
shall
{al = {e) viieovsocononancnsconns
(£} affect any proceedings fcr the

recovery of any taxes within the

meaning of the Tax Collecticn aAct

cr any fines or penalties, or for

the forfeiture and condemnation

of anvy gouds.”
The true legal pesition is that section 13(1) of the Crown
Froceedings ict must be read in conjunciion with section 80 of
the Income Tax aACt to grasp the reality that Parliament has
also accorded the tax~gatherers status under the Crown Pro ings
ACL, Lo recover taxes in civil proceedings as 2 debt due to the
Government. It is fitting that this should be $G; Since
section 62 cf the 1954 Income Tax Law which was replaced by
Section 80 of the Income Tax Act alse accorded status <o the
Collectur of Taxes the power to recover taxes a&s a aebt due to
the Government. Ancther privilege the tax-gatherer retains is
exemption from the operation of the Limitation Act in instituting an
acticn for the recovery of revenue except where a special Acﬁ

roviaes expressly for a limitation period - ‘nullam tempus

cccurrit regi' - Even if the Limitaticon Act &id apply, time
began to run from 3lst December, 1%87.

Longstanding rules which prevent cet-off and counter-~
claims for recovery of taxes recoverable under the Tax Collection

act are still applicable: see Attorney General v. Guy Motors Lid. .

(1828) 2. K.B. 78. us they are not expressly provided for in

relaticn to taxes as defined by the Pax Collection Act, set-off



and counter-claims cannot be .resorted to under the Crown
Proceedings aAct for recovery of taxes. There is a special

machinery in section &1 and 4la of t¢h

1l

Income Tax Act for recovery

cf overpaid taxes; s8¢ the inabilitv to claim ser-cff or counter-
¢

'y

claim in recovery proceedings is not unfair. It is futile to

rely on declarations for recovery of over-paid taxes see

re Vandervells Trust (1571) A.C. 337. Aalso there are special

provisions ryegarding estoppel. See Society of Medical Cfficers

53 per Lord Radcliffe and
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p. 3¢9 per Lordé Keith.

-

Ee it noted that nothing precludes the Commissioner from
briefing The Attorney General from appearing on his behalf, for
by the Constitution he is the ‘principal legal adviser to the
Government® and it would be expected ihat in cases of difficulty
his advice would be scught and his appearance in Court requested.
Since the recovery of cebt ig civil preoceedings, my conclusion
on this aspect is that the Commissioner ¢id have and still has
standing to sue in the appropriate Court for the recovery of taxes

under the Crown Proceedings ict based on the agreement.

It is cne thing to have competency 1o sue for recovesry, but underxr
the Crown Proceedings Act, the Resident Magistrate exercises his
general commeon law jurisdiction and there ave limits to the
amount that can be sued for in his Court. when those limits are

exceeded recourse must be had 1o the Hevente Couxrt. Section 74

S'.L

= e L . b3 - - 3 ™ - | - - >
of the Judicature (Resident Mogisirates) Court ict sets the limits

for any action for debt. It states -
"Where in any acticn the debt or
demand claimed consists of a balance
not exceeding ten thousand dollars,
after an admitted setb-off of any
debt or demand claimed or recoverable
by the defendant from the plaintiff,
the Court shall have jurisdiction to
try such acticn."

&y

From the outset therefore the Resident Magistrate had no
. o - “ an e E . o 3 : 2. . i
Jurisaiction to try this case. There is en imporitant peint to note

about section 80 of the Income Tax Act which by necessars




: ~Q
. -28 -

inpiication refers to the Crown Proceedings Act, While the debt
recoverable may be as a result of an enforceable agreement,
because a tax debt was vegarded as a debt on the record,

secticn 80 may 2lsc be resorted to when an assessment has been
made, or Lhe contract is embodied in a deed if tax remains unpaid.

See Manderson's case referred to esarlier,

Yet the simplicity of the proceedings under section 79

of ‘the Income Tax Act means, that section &0 will bLe rarely used

}.m.!

147}

by the Revenue., Thls is especiallv so since assessments and an
Y

agreed assessment for unlimited amounts can be reccvered before

thie Resident Magistrate through the machinery of the Tax

Cellection Act.

=

e Revenue, chose the wrong forum for recovering taxes
where there has been an agreement to pay a sum in exXcess of
$16,090.00. 7The sum claimed could siill have been recovered, had

they obtained the written consent of the ta yer or his

p:
m

“p

o

Judicatur

o]

Attorney at Law. See section 7 Resident Magistrates

Zer) . Section 172 of that act reads -

i

vy

172 - Vihere any civil proceeding

is braught;n any Resident Magistrate's
Court which the Court has no juliSG;CulOH
To try, the Magistrate shall, unless the
parties consent to the Court trying the
same, order tThe cause o ue siruck out,
and shall have the poweL LG award costs
in the matteu, as if the Court had
jurisdicticn in the matier of such plaing,
anc the plaintiff had nct appeared cor

had zppeared and failed to prove his
demand, "

Sc the Resident Magistrate struck out the Revenue’s claim. To my

mind that order was

U H

correct. Hoewever the kesident Magistrate

erred as the Revenue was not proceeding under the Tax Collection

ACt as His Honour found and it seems the Revenus assumed. His

Honour was therefore not entitled to make any Jecisicn on the matter
of the alleged estoppel. The Revenue was proceeding under the Crown
Proceedings nct for a debt in excess of $10,000.00 due to the
Government and it was on that ground that I have found in favour

of the taxpaver.

The Revenue need cobtain no consent if they wish to
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institute proceedings in the Revenue Court for the recovery of

the tax claimed. It is of importance that the public revenue is
collected. Statute and the common law has accorded Lo the

Revenue great privileges but then as other public authorities they
must act in accordance with the Constitution and the law of the
lanc, in the performance of their Guities. Thisg case is alsc of
importance toc the taxpayer, for he has made grave allegations
against the Revenue authorities in affidavits. 2 Supreme Court
action in the Revenue Court, " with its constituticnal guarantee
of a fair hearing before an imparitial tribunel,is the appropriate
‘means to resclve this longstanding conflict between the tax-
gatherer and the taxpayer. Costs are to the taxpayer 1n the sum

of $500.00.,



