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CAREY, J.A.

This is an appcal «gainst an order of Harxris J (Ag) whcrcby
she refused an application on behalf of tha appcllant, the
Commissioncr of the Jemaica Constabulary Force, to delcic an ordor
for & stay which shc had made on the exparte application of the
respondent, a Deputy Commissioner in the Jamaica Constabulary
Force, for leave to apply for ccitiorari to quasn cortain diroctives
of the Commissioner of Police, which will appear hcreafrer, That
ordcr, thc subject of the zppeal, was in the follewing taerms:

"it is furthor oridered thet all
proceadings consoquent on the
letter detad the 1lltn day of
Octcbar, 1993 be stayad pcraing
the determination cf tho
application.”

The point whicn arises on this appcal 1s, in my vinw, a
narrow and technical point: it is also, I fear, quilc simpla. It
may be stated in tais way - was tho learned judge entitled to grant
2 stay 1in the terms she did in thc abscnce of any matericl whatever

befors her that there werc any "proceadings penaing in ralation to

the respondent?” I posc the question in this way bccause, 4s it
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seems to me, if thcorxc was evidenca that "procecdings” were con-
templated, then the question raised in the grouna of appesl as
to procecdings being gudasi judicii:l or adminlscrative would have
to bz comnsidcrad, and as well, wnethar the judge could hava
granted a stay which would be in the naturc of injunc.ive relicf.

It seems ‘to me as plain as plain.can. be, that ther® was no material
in the affidavit of Mr. Harpsr which he filnd in support of his
application from which any inferenca could b« drawn that thers
wWCere any extant proceadings consegu«ent on theg dirzctions contained
in the lettcr of the Commissioncr. 1 set cut, so far as macorial,
paragraphs in the afficavit of the rospondent:

“That I havce bzcen a member of the Jamaica
Constabulary Forcwa since thaz 7th July,
1962 whan I joined as 2~ Constabla, I
cam= up througn the ranks and was
appointad Deputry Commissioncr on the
ist April, 1991.

That I am also the chairman of thw
police officoers association.

That 1 have2 over tne pas. thirty
(30) years dedicatvad myseli to tha
Jamaica Constabulsry Forcce and I have
adlways carrisd out my autizs taith-
fully, honastly, professicnally and
in my bast judgement.

Thet I have not buen advisaed of any
disciplinary charges againsc me and
I know of nothing whicn may cause
disciplinary charges Lo be laid ag-iinst
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Therc foilow paragraphs 7 8 9 10U ~nd 12 which do not spuak to facts
but arc tendontious in nature expressing thc personal opinion of
the deponent as to the legality of the Commisszoner's zction.
Paragraph 11, 1 can also omit b2causc 1t spoaks to a tact which has
no bearing on thas point. Paragvaph 13 which is the final para-
graph, contains a prayor for rclicf. The psragraphs quot.a de

not refer in any shapc or form to extant or pending proccsdings

against the respondent.
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in her reasons for her order rcfusing to set asid2 the
stay, the learned judge said this:

"On the aare of hearing of the

ex parcc application for lzave

te issue order of certiorar:

1t was reasonable to infer from
the tecnor of _hc Ccmmissioncr's
l~ttexr of the 1llta Octobzr, 1993
chat quasi judicial proce=dings
with rcspeer to the Applicant,

were ¢aiopner pending Or in progr<ss.

I+ follows therzfore, thai having
grantnd leave to thz Applicant to
proceed to the Full Court it

would be just and fezr that any
proccadings which had commenc~d beo
held in abeyance pending the
adjudication of thc mattoer by the
Full Ccurt.

The effect of th2 stay would ba
that the status quo rcmain <nd
that there should be no further
procecdings in i matter until
the application is hcard by the
Full Cour<z. "

Beforc examining tho reasons, [ go next to the Commissioner's
letter which racitcd as follows:

"Whereas it appears to me as
Commissicnor of Policce that it
is in the intercsi of thc Force
that you do nct perform any
dutics with the Jamaica
Censtabulary Force for the time
being;

This therafore is to airect that
you rcmain on lcave from your
duties with effect from Tuasaay
12th October, 1993 and until
further orders.

You will hand over 4ll Government
propcrtics etc. to an Officcr to

be namad by me 3t an appropriate

time,

You should not lzave the isliand
without prior approval from me

and I shall be notified of any

change in your address.”
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Witn &ll respect to che learnwd judge, I am quiic unable
to discover from any rcading of that dircctive any facts from

whicn any infcrince could pe drawn that "quasi-judicizl

proceedings with rospcct to tie applican:, woere eiriher panding
or 1n prograss." The letter I suggesi, dia no mor< ithan give
directives or what ar2, in faci, ordors o a suborcinatc officer.
These direcitives gave nc indication whetevar as to what action
was contemplatzd. It would bc the mirest speculation as to
what the Commissioner's future acticns would b2,

There was no cvidence cither inforesntial cr airect in the
affidavit or 1in the directive cthat procccdings of any kina wers
either pending or in prograss. Onc would have expeciad i1f such

proceedings there whre, 1hai such avidencs would bz adauced berfore

the judge. in the absence of any such oviduince the challenged order

could not be made and it is in that respect that che judge fell
into error. That is, in my vicw, <nough to disposc¢ of ihe appeal.

I must add ithat we were troated to an inctarestiug argument
which demonstrated thorough and careful rescarcii on iac part of
Mr. Leys but for my part, I do not thank it is at all nocessary
tc consider any issu:c of whathor the “proccedings™ were quasi-
judicial or administrative. Mr. Ramsay, in support of tha judge's
order, was altogsther unable to snow to which “procacdings* the
learned judga's order attached.

Th2 result of this appecl is that the directive of the
Commissioner remains certified to the Full Court for its decicion.
The respondent remains on leave until further order as & scnior
police officer in the constapulary. We think that eviry effort
should be made to convence the Full Court so that the hoaring can
begin. In th: mzantime, nothing should be done by the police

authorities to oxacerbate the situation.



_5._
It was for those roasons, whicn woe promisced at the
conclusion of the hearing, that I concluded in agre~mcnt with
my Loxds, that the app<al should be allowed and the order

below set aside.

WRIGHT, J.A.

1 agree.

GORDON, J.A.

I agree,



