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IN THE COURT OF APPEAL 

SUPREME COURT CIVIL APPEAL NO: 81/93 
NORMAN M:'\NL'::Y LAW SCHOOL LIBRARY 

COUNCiL OF LEGAL EDUCATION 
MONA. KINGSTON, 7. JAMAICA 

COR: THE HON. MR. JUSTICE CAREY, J.Ao 
THE HON. MR. JUSTICE WRIGHT, J.A. 
THE HON. lwJR. JUSTICE GORDON, J.A. 

BETWEEN 

AND 

THE COMMISSIONER OF POLICE 

LESLIE HARPER 

PLAINTIFF/APPELLANT 

APPLICANT/RESPONDENT 

Douglas Leys & Miss Nicole Foga for Appcllnnt 

Ian Ramsay & Enos Grant fo~ R~spondor.~ 

10th, litb · ~· 24th January, 1994 

CAREY, J.A. 

This is an app0al <<gainst nn o r der of Ha:r;ris J (Ag) who:roby 

she refused a n rtpplicat ion on beha lf of th~ ~ppclldnt, the 

Conunissionor of tho Jc!mnica Cons tabul:iry Fo.cccv t o dr.:lct. f' ?.n or.den. 

for "· stay which she had mad1~ on tho t:!Xparte applicution of 'lho 

r€spondent, a D~puty Conunissionor in th~: J r.mai ca Const.:tbulary 

Force , for leave to apply for ccxtior~ri LO qua5n certain dire ctive s 

of t he Commissioner of Poli ce, which will r-;ppcar ilcreaft:~r. 

ordcrr the subject of thP ~ ppeqlv was in the following t~rms: 

"it is fur thor or~arcd i:.h~ t all 
proce~ctings consoqu0nt on th~ 
lcLtor datc ti tho 11th day of 
OctobGr 6 1993 be stayed pGnaing 
thE determina~ion of the 
a.pplic.,.tion. 11 

The point whi cn arisos on this ~pp~~l is, in ray vi~wr a 

Thr.-t 

narrow and i:.echnical poin t: i t is alsou I fear, qui ·~- '<J simplr: . I t 

may bG s t..:t ted in t his wa y - was th~~ lcarn12d judgG '-'.!nti tlcci to grant 

a stay in tha terms she did in ti1c obscncc of any mat"1.i: ic::.l whatev~r 

befor~ her tha t there we re any "proce~dings pcn<iing in r •:lr.ti.on to 

the rc~pondent?" I pose the ques~1on in this way bcca user ~s it 
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seems to mev if there WG.S C>V..1.denc8 ·Lh.:tt 1'procc~~d1ngs 11 w .. .::re: con-

template.Li, tnen t hG quc:.stion raised in thf' grouna of appc:,.;i.l ns 

to proceedings b0ing qurts.1. juaic.i_ .-11 or ?..drninis-c.c::ttivc:' would lJ.avo 

to be considered, and r.s well, wne::th.:l.c i·.ho judg.J could hdVC::: 

granted a st~y which would be in th~ nature of injunc.:ivc r~licf. 

It se~s 'to me as plain as pla·il) .can. be, that thert!i·· was no ·material 

in the affidavit of 1vrr. Harp0:·r which hs f il·8d in support: of h.is 

appl1cZ'tion from which ~ny infersnc<..~ could b'-~ drawn t.i1at t.h._r.:. 

wore any ~xtant proceadings consequdnt on ~h~ dir~ctions con~ainetl 

in the lGttcr of th0 Commissioner. l set out r so f,t.r as m<l.i:0::i:.:'.;:;.l, 

paragraphs in ~he affid~vi~ of th8 rcspond0n~: 

11 Tht't I l:<..lVC bo~m a m0.mber of th~ Jam,·:iicrt 
Constabulary Fore~ si~cc ~ha 7tt July, 
1962 whsn I joined as ~ Constabla. I 
came up through th~! ranks a.nd was 
appoint3d Depm:.y Commission~r on the 
lst April, 1991. 

That I am also ~he chairman of th0 
police officers associ~tion. 

Thct i have over ~he pas~ thirty 
(3U) years dcdica~~ct myself to thG 
Jamaica Constabuldry Force and r have 
always carri£d out my auti3s f~l~h­
fully, honcs~ly, prof~ssicnally and 
in my best judg..miont. 

That I havf2 not b<.:en .:-.dvis<~a of any 
disciplinary charges dgainsL m~ ~nd 
I know of nothing wnicn mdy cauza 
disciplinary charges to be ld1d ug~Lnst 
m.-, " .,.. .. 

There follow paragr.:"\phs 7 a 9 lU '7\nd 12 which do not spoc.k to fC'lcts 

but arc ~endon:ious in nature expre~sing Lh~ personal opinion of 

tho deponent as ~o the lP.gality of the Commiss~oncr 1 s ~ct~on. 

ParagH1ph 11; 1 can also omJ. t: b'1C:'1USG 1 -;: speaks to a t:-.ct "Which has 

no b0aring on th:ts point. Paragr.-:.ph 13 which is Uh' final par.; -

gr~phr contains a pray?r for rclisf. The paragraphs quot~a do 

not refer in any shape.. or form to cxt~.n-c or pending procc£dings 

against the respondent. 
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In her reasons for her ord0r refusing ~o set asid~ the 

stay, the learned judgo said this: 

"On the dat~ of h3~ring of the 
ex par t c applicat~on for l~avc 
to issu~ orde r of cGrtiorRr i 
i.t w~s .rce:·isonable to infc:r from 
th"'-~ tenor of :..he Ccmmissione::r' s 
l Gtt&i of th~ 11th Octobe r, 1993 
t hat qu,~si juaicial procc -::dings 
with rcspcc\ to th~ Applic~nt, 
w~rc r i~ner pending or in progr~ss. 

I ~ follows th0r~forG v th~L having 
grffnt~d leav~ to the Applicant to 
proceed to ~h~ Full Cour t i ~ 
would b 8 just anu f?.:..r th,:i.t any 
proc~~aings which had comm~nc~d be 
held in abeyance pc nd 3.ng the 
adjudication of the. matt.c!r by the:. 
Full Court. 

The of fcct of th2 stay would bo 
that the status quo remain ''i nd 
that thcr~ should oc no f urthor 
proceodings i n ~h~ m~ttcr until 
the applica~ion is hc6rd by the 
Full court.. " 

B8forc examining tha ruasons, l go n2xt to th~ Commissioner 1 s 

lettar which racitod C\S follows: 

"Whereas it appeRcs to me ~s 
Commissicn.')r of Police t i1a t. it 
is in ~he lntercst of the Forca 
that you do not p0rf orm riny 
dut:ios with t he JamaicB­
Constabulary Fore~ for ~he time 
b~ing: 

This thcr~forc is to dir~ct thnt 
you remain on lcnvc from your 
dutias with effect from Tunsaay 
12th Octobor~ 1993 and until 
further orders. 

You will hand ov~r dll Government 
propor~ics etc. to an Officer to 
be named by me ot an appropriat~ 
time. 

You should not loave the island 
without prio£ approval from me 
and I shall be notif i£d of any 
change in your addr~ss. 0 
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Wi t.h all respect. ·co i..h.s loarnl.d Judg0, :L am quiLc unable 

to discove r from any reading of th~t dircc~ivc any fRcts from 

which any inf~r~nce could oc drawn ~nAt ~guasi-juaic12 l 

proceedings with rospacr.. -.:.o tl1e appliccin~ / w~r~ c.J.. ·i.:n,'r pending 

or in progress. 11 Tho. l8tt<'r l sugges L, d.ia no mor'.'.:.; "L.h<in. give 

directives or what Aro. in fac~~ ord~rs ~o ~ subordinate officer. 

These directives gave no indicarion whEtc~~r as to whctt action 

was cont~:mplate::d. Ir would be the m::r8st sp~culation cis to 

what th0 Commission~r 1 b f uturB actions would b ·.1. 

Th~rc was no evidence =ilhs r inf crRnti~l or direct in the 

affidavit o~ in the dircclive ~hat pLocc~dings of any kina w9rs 

Either pending or in progr~ss. one would hav0 ~xpcct.~d if sucn 

proceedings tnarc w~re, that such nvidancs would b2 ~dauc~d before 

the judge. In the absence of any sue~ 0vid~aca the challenged ord~r 

could not be mad~ and it is in ~h~t resp8ct that chG judgo fell 

into error. That isv in my vi0w, enough ~o dispose of Lhc appeal. 

I must add t.h .~t w£ wE:n:.: troa.t•;d to an inr.~res'tiug o.rgum1,.mt 

which demonstrated thorough and careful rcsc?.rch on 1.:.n~ par;:. of 

Mr. L~ys out for my par'Lr I do not think l.t is at all n0cessary 

to consider any issu',' of wh,.,..~thc:·r thl'.1 '1 proc<::0dingsn wcrP quasi­

judicial or administrc:.t.iv,~. Mr. Ramsay, in support. of th·~ judge's 

order, was altogether unable to sriow to which ~proceedings" ~he 

learned judg~'s ord~r attach0d. 

Th8 rasult of this appc~l is that the diroctivc of the 

Commissioner n'.'l..mains cortificu ::o the :Pull Court fol. its deci£ lon. 

The respond0nt r~mains on lcav~ until furthGr order as e senior 

police officer in the conslaoulary. We t hink that every effort 

should b~ made to convene the Full Court so that the h0.ctring can 

begin. In ths mcantime 6 nothing should be t1orw by t:.h(~ police 

authorities to exacerbate the situa.'::.ion. 
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It was for th~se rGasons, which wo promised aL the 

conclusion of the· h~aring, that I ccnclud~d in dgreorncnt. with 

my Lords, that the app~al should be allowed and th~ order 

below set aside. 

WRIGHT, J.A. 

I agree. 

GORDON, J.A. 

I agree. 


