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IN THE SUPREME COURT CF JUDICATURE OF JAMAICA

IN COMMON LAY

SUIT NO. C,L. 1974/C120

BETWEEN CCNSOLIDATED ENGINEERS LTD. FLAIMNTIFF

A N D KAISER BAUXITE COMFANY DEFENDAMNT

Norman Hill, 92.C., and R. N. A. Henricues for the
plaintiff

R, A. Mahfood, 4.C, and Dr. Lloyd Barnett for the
defendant

e

April 5, 6, 7, 1976; March 4, 1977

White, J.: .

This action was brought by the plaintiff, Consolidated
Engineers Limited, against Kaiser Bauxite Compeny, on the
allegation that the defendant's servant and/or agent was
negligent. VNore specifically, in the Statement of Claim
it was stated that on the 21st December, 1973, while the
plaintiff'é Komatsu Tractor was engaged in dqing work on
the defendant's premises inside a large dome, and was being
used to push bauxite which had collected at the base of the
said dome, and along the side of the dome towards the centre
of the dome, in order that the bauxite residue could be
fed into a conveyor belt at the bottom of the dome, the
defendant through its servant or agent negligently turned
on the conveyor belt for the loading out of bauxite from
the bottom of the dome, and as a result the tractor began
to go along with the bauxite, aﬁa as a consequence got
stuck on the gates below.

In its Defence and Zounter-claim the defendant denied
that its servant or agent was negligent as alleged or at
all, In addition, it set out certain grounds for contending
that the plaintiff or its servant or agent materially con-
tributed to the damage, if any, caused to the said tractor.

This was alternative to the plea that the plaintiff itself
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or its agent had been solely responsible for the said damage.
In more detail, the defence as pleaded insisted that
this alleged negligence was constituted by the plaintiff's
servant or agent: (a) driving the said tractor too far into

the loading area without ensuring whether it was safe so to

do; (b) operating the said tractor contrary to well-established

and well-known loading rules of the defendant; (c) failing
to stop, slow down, or swerve or in any other way so to drive,
manage or control the said tractor so as to avoid getting
stuck on the gate. These grounds of negligence were counter
to the particulars of’negligence catalogued by the plaintiff
against the defendant, viz, (a) failing to heed or observe
the presence of the plaintiff's tractor in the said dome
before turning on the conveyor belt; (b) failing to take any
or any steps to inform the operators of the tractor to have
same removed from the dome before turning on the conveyor
belt; (c¢) turning on the conveyor belt for the loading out
of bauxite before ascertaining whether it was unsafe and
dangerous so to doj; (d) failing to give any or any adequate
warning or his intention to turn on the conveyor belt;

(e) failing to take any orwany steps for the safety of the
plaintiff's tractor whilst it was in the said dome,

At the hearing these vital positions were not explered
because the defendant admitted negligence, and the damages
set out in the Statement of Claim., Therefore, the Court
was not able to ascertain what were "the established and
well~known loading rules of the defendant'', which to my
mind would have been an invaluable factor in the Court's
task of construing the Lease entered into by the parties
and, in particular, the arguments flowing from the words of
paragraph 5 of the Defence and Counter-claim. I set out
that paragraph:

"If, which is denied, the plaintiff suffered
loss or damage the defendant states that by
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an agreement in writing dated 14th November,
1673, as extended, made between the plaintiff
as lessor and the defendant as lessee in
respect of the rental of the said tractor, it
was agreed (inter alia) that:
'The rental agreement herein s tated
includes the cost of any and all
repairs to and maintenance and re-
rlacement of the equipment and any
loss thereof or damage thereto
arising from any cause whatsocever
shall be borne by the lessor.'"
Therefore, the defendant was not responsible for the alleged
damage to the said tractor. The plaintiff resisted this
argument, contending that it is not liable for the repairs,
consequently, it is not liable to indemnify the defendant
in respect thereof to the extent of {3,627.00, which sum,
admittedly, was paid by the defendant to Industrial Equipe
ment Company.

At this stage, I shall set out the terms of the Rental
Agreement (Exhibit R). As I said before it was an agreement
whereby the lessor (the plaintiff) and the lessee (the
defendant) agreed that the lessor shall, for the stated
compensation of $20 per hour, and upon the General Conditions
set forth on the reverse side thereof, furnish for use on
the lessee's site a Komatsu Tractor with Ripper and Blade,
Model 1551A and valued at $94,000.00, This lease, which
was originally for the period November 12, 1973 to November
18, 1973, was subsequently amended to extend the period of
its operation, It was provided that during this term, the
tractor would be operated and maintained by the lessor. The
compensation stated above shall include the payment when cue
by lessor of all applicable use, sales, licence priviledge
and other taxes required for the use of rental of equipmnent
in accordance herewith,"

Turning to the General Conditions, the first clause is
headed ''Mechanical Warranty, Maintenance and Damrage''. Here

it is spelled out in the first paragraph that the 'Lessor

hereby warrants that 2ll equipment at the time of delivery
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to Lessee is in good, safe and serviceable operating condition
fit for the uses intended.'" The second paragraph contains
the disputed clause and: "With respect to Equipment COperated
and Maintained by the lLessor ............. The rental rate
herein stated includes the cost of any and all repairs to

and maintenance and replacement of the Equipment and any

loss thereof or damage thereto arising from any cause whatso-
ever shall be borne by the lessor.' Under the rubric
"Liability" there is this provision: '"In the performance of
this Agreement, Lessor shall act as an independent contractor
and not as the agent or employee of the lessee,” It continues:
"With respect to equipment operated and maintained by lessor,
lessor agrees to indemnify and save lessee harmless from all
liens, claims, losses, damages, injuries, and/or liabilities
howsoever same may be caused arising directly or indirectly
from the breach of warranty acts or omissions of lessor,

its agents or employees, in relation to the equirment or the
operation and/or use of the equipment under this Rental
Agreement and lessor further agrees to procure, carry,
maintain and pay for insurance covering all of its operations
under this Rental Agreement.'f

The type and extent of insurance is next stipulated,
with the specific understanding tﬂat: “The obligation to
carry insurance as herein provided shall not limit or modify
in any way any other obligations assumed by lessor under
this Rental Agreement, which t'shall constitute the entire
agreement between the parties and shall supersede all prior
negotiationé, proposals and representations whether written
or oral',"

In his submissions on what he described as a comprehen-
sive agreement, Mr, Mahfood for the defendant submitted as
follows: Whatever princivle of interpretation is applied to
paragraph 2, whether one looks at it as imposing a contractual

obligation on the plaintiff to bear the cost of
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repairs or reinstatement, or whether one looks at it from

the voint of view of relieving the defendant frbm the

' obligation to bear the cost of loss or reinstatenent,

paragraph 2 covers tihe aliegations in the Statement of Claim.
This is so because the allegations rely on the failure of
theldefendant to use reasonable care in connection with the
use of the tractor, considering that paragraph 2 uses the
wideét possible words extending to any loss from any cause
whatever,

He further submitted that paragraph 2 operates to
determine liability as between lessor and lessee, when there
is a factual situation in which the defendant has failed to
exercise reasonable care, OCnce there is that factual situa-
tion one must then consider whether any aprropriate exception

Qvis€
clause aprlies, so that two gquestions/for determination by
the Court, Firstly, is the clause wide enough to cover loss
arising from negligence? Secondly, is tre ordinary standard
of care required of the defendant a duty to exercise reason-
able care? The duty of care imposed on the lessee is not
that of an insurer; therefore, a failure to exercise reason-
able care, which is negligence, and which results in loss,
is covered, rrovided the clause is wide enough to cover loss
resulting from negligent causes.

On the basis that paragraph 2 in clear language regulates
the obligations on the lessor that he should be responsible
for repairs or replacement for darage arising from any cause
whatsoever, Mr, Mahfood went on to submit that when one looks
at the cases in which the clauses exenptinc a party from
liability for loss due to Lis negligence, when interpreted,
they do not establish principles which can be used against
the lessee. However, even if that submissiocn be wrong, and
one applies the wrinciples clearly established by the exemp-
tion cases, the language used in paragraph 2 is sufficiently

clear and unambiguous to relieve the lessee from liability

4!



' o

L g
~-....for failure‘tO*éxercise reasonable garé"as_alleged in the
- w-statement'of,claiﬁ., Mr., Mahfoéd reiﬁforced the foregoing
,EAngﬁenf“G&”pointing out that paragraphﬁz-wﬁenhcontrasted
| fﬁith.paragraph”3.(withffespectfto non-operafed”equipment)
“ffp;oviées”in cléar and unaﬁbiéuous language that the rental
_ rates paid by*fhe lessee is the consideration-for the .
”*f“lessox”assuminé the responsibility to repair or replace the
~» -vehiele due-toiany loss or damage from any cause whatsoever.,
. “Elaboratihg on the point that the only liability of
:‘the"defendantAL lessee is one for negligence, it was strongly
Ji*urged on“its“béhalf that save for exceptional cases, such as
carriage of goéds by sea, the basis of liability of a person
lrﬂwho has custod& of goods pursuant to a contract Hés the

]
T liability to exercise reasonable care, and that exception is

_applicable even when the words used are more limited than

-

' . | . .

" those in the ipstant case, Further, the exception applies
“+mnot only tOfneéligence in the ordinary rerformance of the
mcontract‘but,‘it also apprlies to negligence in ancillary

matters, A fortiori, where as in the instant case, there is,

»

.firstlyl a speéif@c contractual obligation imposed on the
'“1essor'for,a.s£ated consideration; and secondly, the relevant
,.words are of tﬁe widest possible importj; thirdly, a loss or
@amage arises out of the orqinary use of the tractor in the
_performance of the contract, and not a matter that is
~~ancillaxy,
- The cases Teveal that the Courts from time to time have
. to deal with tﬁe applicability of an exception clause in a
_contract and certain well-known rules of construction have
_beeu laid down.. In this regard I was referred to several
“cases which illhstrate the way in which the rules have been

--applied.

The first-was Rutter v Palmer /19227 2 KB. 87; /19227

~All E.R. Rep. 367, 1In this case the plaintiff claimed to

recover damages.for damage to a motor car while in the

")/
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custody for sale of the defendant, a motor car dealer, His
L " . '

claim was 6pposeaxon the bhsis of an exemption clause in the
5 N _

garage‘pyoprietor'51cqntract which explicitly stated that

"Customers' cars are dfiuen by your staff ét customers'

sole risk." Scrutton L.J., set out the applicable principles

as follows (/19227 All E.R. at p. 370):

"In construing an exemption clause certain
general rules may be applied; the first of
which is that the defendant ought not to be
‘"relieved from liability for the negligence

of his servants unless clear and unambiguous
words to that effect are used, In the second
rlace, the liability of the defencant has to-
be ascertained cuite apart from the exempting
words in the contract. Then again, the
particular clause in the contract has to be
construed and considered, and if the only
liability of the party pleading the exerption
is a liability for negligence, the clause will
more readily operate to discharge him."

It is not, however, necessary that the word '"negligence"
should be specifically used in the exempting clause. This

is shown by Rutter v Falmer (supra) and by Alderslade v

Hendon Laundry Ltd, /1945/ 1 A.E.R. 244, In the Alderslade

case the subjecf matter for consideration was the meaning
and efficacy of a clause limiting the liability of a laundry
for lost or damaged articles., The Court of Arpeal in its
exposition of the common law duty of a laundry company
stated the primary duty to be to launder., Accordingly, the
limitation clause was to be construed as aprlying only to
the case of loss through negligence. Conseguently, the
customer could not recover in excess of the limited amount.

The Rutter v Falmer and Alderslade cases were considered

and explained by Salmon L.J. in Hollier v Rambler Motors Ltd.

/19727 2 YW.L.R, 401 at p. 429, I quote from his judgment:

"In those two cases any ordinary man or woman
reading the conditions would have lknown that
all that was being excluded was negligence of
the laundry in one case (Alderslade) and the
garage in the other (Rutter v Falmer)."

And he contrasted those two cases with the cone with which he

was then dealing., In Hollier v Rambler NMotors Ltd. plaintiff's

claim was for damages for breach of contract causing loss in
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value of his car in a fire at the defendant's garage. The

pPlaintiff alleged that this was due to the negligence of

the defendants, who relied on the terms of a condition

which they contended excluded liability for their negligence,

In construing the clause “The company is not responsible
for damage caused by fire to customer's cars on the premises,’
Salmon L.J., at page 406 warned that:

"It is well settled that a clause excluding
liability for negligence should make its

meaning plain on its face to any ordinary
literate and sé&nsible perscn. 7The easiest

way of doing that, of course, is to state
expressly that the garage, tracdes-man or
mexrchant, as the case may be, will not be
resronsible for any damage caused by their

own negligence, Mo doubt merchants, tradesman,
garage proprietors and the like are a little

shy of writing in an exclusion clause cuite

so bluntly as that. ......... e .e e
e I an not saying that an exclusion
clause cannot be effective to exclude negligence
unless it does so expressly, but in order for
the clause to be effective the language should
be so nlain that it clearly bears that meaning,.
I do not think that defendants should be allowed
to shelter behind language which might 1lull the
customer into a false sense of security by
letting him think - unless perhaps he haprens

to be a lawyer -~ that he would have redress
against the man with whom he was dealing for

any cdamage which he, the customer, might suffer
by the negligence of that person,’

Commenting on the facts of Hollier v Rambler lNotors Ltd.,

S5almon L.J., at page 409 thought that:

"The ordinary man or woman reading tie conditions
would be equally surprised and horrified to
learn that if the garage was so negligent that
a fire was caused which damaged their car, they |
would be without remedy because of the words
in the condition., I can auite understand that
the ordinary man or woman would consider that
because of these words the mere fact that there
was a fire would not make the garage proprietor
liable., Iires can occur from 2 large variety
of causes, only one of which is negligence on
the part of the occupier of the rremises, and
that is by no means the most freguent cause.

The ordinary man would I think say to himself:
'%lell what thev are telling me is .that if there
is a fire due to any cause other than their own
negligence they are not responsible for it,!

To my mind, if the defendants were seeking to
exclude their responsibility for a fire caused
by their own negligence, they ought to have

done so in far plainer language than the language
here used,’

I next look at the remarks of Buckley L.J. in Gillestie

/«} (t/«



« O -

Bros, v Roy Bowles Ltd, /19737 1 0,B. 400 at 4195:

"It is clearly settled that liability for
negligence can be effectively excluded by
contacts or (which has the same effect) the
risks of such damages may be thrown by
contract exclusively upon the party damaged,
provided that the language of the circumstances
are such as to make it rperfectly clear that
this was the intention of the parties, See
Chitty on Contracts 23rd Edition (1968)
paragraphs 728-730., It is, however, a fundae
mental consideration in the construction of
contracts of this kind that it is inherently
impossible that one party to the contract should
intend to absolve the other party from the
consequences of the latter's own negligence,
The intention to do so wmust therefore be made
perfectly clear, for otherwise the Court will
conclude that the exempted party was only
intended to be free from liability in respect
of damage occasioned by causes other than
negligence for which he is liable,'f

Gillespie Bros, v Roy Bowles Ltd. was a case in which a

trader contracted to indemnify a carrier against "all claims
or demands whatsoever +......." in excess of the liability
of the carrier under conditions which were set out in the
Road Haulage Association Conditions of Carriage 1967 (Rev,)
cll, 3 and 4 (England). DBuclkley L.J. described the contract
as not being a contract of carriage in an accurate sense;
but '"more in thc nature a contract for 2 scrvice than a
contract of hiring, but thc service to bc provided was the
provision of a vechicle rather than the carriage of goods,g'
While the driver was signing for a parccl of watches in a
bonded warechouse in London, the watches wcre stolen, The
goods owner was awarded damages against the carrier, who
brought third party proceedings against the trader. The
Court of Appeal allowcd the carricr's appcal on the ground
that the words all "iclaims or demand' fortified by the
addition of the word '‘whatsocver' in Clause 3(4) constituted

an agreement in express terms that the trader would indemnify
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the carrier against all claims without exception, including
a claim arising from the negligence of the carrier or his
servant.
| The Judicial Committee of the Frivy Council in

Canada Steamship Lines v R /19527 1 A.E.R. 305 considered

the terms of a lease containing clauses exempting the lessor
from liability for damage to property leased or goods therein,
and providing indemnity against claims by third parties. 1In
holding that there was need of express language to exempt
from liability for negligence, Lord Morton of Henryton stated
the following propositions in the judgment (p. 310):

"Their Lordships think that the duty of a Court
in approaching the consideration of exemption
clauses may be summarised as follows:

(1) If the clause contains language which
expressly exempts the person in whose favour
it is made (hereafter called the proferens)
from the consequences of the negligence of
his own servants, effect must be given to
that provision. Any doubis which existed
whether this was the law in the province

of Quebec was removed by the decision of
the Supreme Court of Canada in the Glengoil
Steamship Company v Filkington 11891755 SCH
{Can) 146,

(2) If there is no express reference to
negligence, the Court must consider whether

the words used are wide enough, in their
ordinary meaning, to cover necligence on the
part of the servants of the proferens. If
doubt arises at this point, it must be resolved
against the proferens in accordance with article
1019 of the Civil Code of Lower Canada: In
cases of doubt the contract is interpreted
against him who has stipulated and in favour

of him who has contracted the obligation.

(3) If the words used are wide enough for the
above purpose the Court must then consider
whether 'the head of damage may be based on some
ground other than negligence,' to quote again
Lord Greene M,R. in the Alderslade case

/19457 X.B, 189, 192, The other ground must

not be so fanciful or remote that the proferens
camot be supposed to have desired protection’
against it, but subject to this qualification,
which is no doubt to be implied from Lord
Greene M.R.'s words the existence of a possible
head of damage other than that of negligence is
- fatal to the proferens even if the words used
are prima facie wide enough to cover negligence
on the part of his servants."

Mr. Mahfood rightly pointed to the ground of distinction

between Rutter v Falmer and Alderslade case on the one hand,
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and that of the Canadian Steamship case on tle other; that

is, that while in those two cases the words of exemption
were held to be appropriate in the particular circumstances
of each case, in the last named case the vagueness of the
words alleged to formulate the exemption was the noticeable
feature, I note here that one ocutstanding asnect of 211
these cases is that the evempting words are specifically
stated to be applied on the basis of the contractual relation~
ship between the parties, It is clear fror the cases that
the exclusion clause is always consicdered in the context

of the reciprocal obligations contracted by the parties,
The Court must have regard to the contract in its entirety,
in construing the alleged exemption clause. In the instant
case, one observes that the format of the lease stresses
that the obligations are all undertaken by the lessor, and
are hedged around by stipulations favourable to the lessee,
Sc that the first consideration is whether there is an
exemption clause,

Is there in this case any formulation of words which
could lead the Court to say that the defendant's vlea should
be upheld? Mr, Mahfood forcefully argued that the woxd
"whatsoever’ in paragraph 2 is the solution to this intractable
problem, On this point, it is well to bear irn mind the

remarks of Ruckley L.J. in Gillespie Bros.v Rov Bowles

/19737 1 0.B. 400, at pages 421 to 422, Tiat learned judge
explained the connotation of the word "whatsoever' in these
words:

"Paragrarh 728 of Chitty contains several forms
of expression which have been held to amount to
clear indications that clauses of exemption were
intended to comprehend claims arising from
negligence, including 'howsoever arising,' and
'from any cause whatsoever.' In the present
case the indemnity is in respect of 'all claims
and demands whatsoever by whomsoever made in
excess of the 1liability of the carrier under
these conditions.' 7The contention of the
respondent has been that those words relate to
the nature of the claim, not to its cause, and
so are insufficient to demonstrate that the



"indemnity is to extend to claims howsoever
caused, I cannot accept this distinction.
Where the expression used is 'any loss' or’
'all claims and demands, ' it is legitimate,
and having regard to the inherent improbability
which I have mentioned, rational to construe it
as subject to a silent and implied exception of
losses, claims or demands due to the negligence
of the party occasioning the loss, claim or demand,
but if the word 'whatsoever' be added the proper
interpretation may very well be different.
'‘Whatsoever! is a word which is prima facie
inconsistent with any exception from the class
of subjects referred to. It is true that one
might say colloquially 'amy claim whatsoever
except, one due to negligence;! but here the use
of 'Whatsoever,' would be tautologous for it
adds nothing to the meaning of 'any claim except
one due to negligence.' One must suppose the’
word 'whatsoever' was inserted in clause 3(4)
for some purpose, and it should, if reasonably
possible, be given some effect. In my judgment
it signifies that the indemnity is intended to
extend to all claims and demands of whatsoever
kind, that is to say, without exception, in
excess of the liability accepted by the defendant
company under clauses 11 and 12, The nature of
any claim is essentially linked with, and
dependent on, the cause from which it arises;
and any indemnity extending in express terms to
all claims and demands of whatsoever kind must,
in my opinion, extend to all claims and demands
however caused, including claims for negligence,
The expression is one which cannot sensibly be
construed subject to an implied qualification."

On this reasoning, the Court held that the woxds '"all claims
or demands whatsoever'" constituted for the purposes of the
first head of Lord Morton of Henryton's proposition an
express agreement to indemnify against claims including those
based on negligence. This connotation of ""whatsoever"
in an exemption clause was used by Mr. Mahfood to support

his argument that if one aprlies the reasoning in Hollier v

Ramblexr Motors Limited to the facts of the case before me,
one does not find merely a type of loss which is exempted,
but one finds any loss or damage resulting from any cause
whatsoever,

Mr. Hill's aprroach was firstly, to deny that paragraph
2 is an exemption clause. Secondly; in any event it is

capable ofrrre than one construction and should be construed
against the defendant. A liability, other than in respect of
negligence, is capable of arising and 4n view of the wide

general words used such an interpretation is fatal to a
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contention favouring negligence, The Court should also
concluge that the 2ct which constituted the breach is an
independent act not connected to the contract and therefore
not within the ambit of the ewemption.

In asking the Touvrt to come to the foregoins conclusions,
Mr, Hill submitted tiat the Rental Agreement is a standard
form of contract which tle Zourt should look a2t as a whole
in order to see vhat the rarties intended by their agreement,
This is so notwithstandinge that in the finnal analysis the
Court will have tc determine what the nirties indended by
paragrarh 2 of the General Conditions., The result of this
incuiry should be that it was within ihe conterplation of
the parties that for the stated period of the lease, and
for the stated consideration, there was a wrranty by the

lessor of thiec ecuirment that, vrovided the tractor is

ot

maintained and orerated by the

escor, certain obligations
are imposed on him, I7 the contention of the cdefendant wns
correct, clauses 3 nnd 7 of the Cpecinl Trovisions which
appear on woge L oof the Rental Agreement, Bxhibit 1, would
be entirely suvrerfluouvs and of no legnl effect, Those typed
special provisions ~re ~s follows: "3, No rentnl will ~ccrue
if equipment is non-orerative due to mechonical breakdowm,
4, Payment will be m~rde only for work donae,™

Mr, Hill stressed that the Court must consider these

Sprecial Frovisions relev .nt. Thic is in mnrked contrnst

to the submission for the defendrnt expressing the strong

Ry

~

view that, these Cpecinl Frovisions had no direct relntionship

to paragraph 2 of the General Conditions, The Cpecinl
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Frovisions, n~ccording te this view, deal -rith contractual

provisions about rmryment, time of use, ~nd with circumstrnces

in which the hcurly rrte is -~y ble, 7The termc in the

Special Frovisicne nre whnt one would extect to Find in

calculating the ~rnount pry~ble on the hourly r-~te. The

Genernl Conditions on the brck muct be interpreted Ly

reference to the irngunge used, ~nd the subiject-nntter denlt
with, A vmerggol will show thnt the Genernl Tonditions deal
with A slightly different subject-nntter from the Srecinl
Frovisions, In the interrretation of porngrarh 2 the scope

of that paracgrari will in no way be ~unlified by the rentnl

rate stated, becauce the rental rate stated is only referred

~

to in paragrarh 2 ~e the consideration for the obligation
undertaken by the lessor under prragranl 2 of the General
Conditions, One sihould cetermine the extent nand scope of

that obligation not by reference to the consideration for

the obligntion, but by reference to the fact that the

-

=

extent and scope of thnt oblidgation hive been expressed in

langunge which must De internreted. Cnce there is this
interpretation, according to the score ~nd ewtent of the
obligation, the ovestion for the Tourt is whether the loss
or damage thnt wao incurred comes within tle meaning and
scope of the language wsed in paragrarh 2 when read nlong

with the rest of

the conditions,

¥Mr, Hill svbmitted thnt looking nt =rxocrarh 2 of the
first clouse in tie CGeneral Conditions, if there was a
mechanical breakdown due to any cause whatsoever the loss of
rentol would be subsumed by the words fany locs arising
therefrom shall be borne by the lessor.” And cliuse £
would involve the scame exercise., FAccoxding to him, the
argument for the Jefendnnt that the EZrecirl Provisions were
not relevent, was 2n inconsistency btechuse Ir. I'ahfood was
in fact uvunwilling to stinte that on his interrretation the

A

Special Frovisions 3 and 4 in effect evidenced an agreement
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by the prrties that the plaintiff wouvld not get the considerae
tion agreed cduve to the negligence and/or wilful default on

the prxt of the defendant compony, This then, said Fr, Hill,
raises the auestion whether the prrties were hrinaing their
minds to benr on the cuvestion thnt if Kaicer Zauxite Company
was negligent in wroducing ~ mechanical trenlkdovm, or if cdue
to the wilful neglect or defrult of tie Koaiser Fauvite
Company, there wne o mechnnicnl breakdown, tle plaintiff

would bear the resultina loss.

Develoring his acrgument, Mr, Hill raiced n second
question. By recson of the different phraseology of the
Special FProvisicon 7, was it in the contemplition of the

arties, and therefore narced by them, that if by reason of
the negligence or ilful default no worlt was performed then
the resulting loss would be borne Dby the plaintiff? The
answer to either of the foregoina ~uestions cannot be ¢given
without talking into ~ccount not only the brcocic fact of the
contract viz, the hirende of ecuipment, but ~liso that the
only consideration that the mrrties corntem -l ted ns moving
from the defendant to tie plairtiff woe tie money to be
paid for the oper~tion of the tractoxr. hrerefore, if no
work could e nerformed, although the plaintiff wac in a
pesition to do so, hut for the neglinence, or wilful default
or neglect of the defendant, this stnte of affnirs would

go to the very root of the contract,

Accordingly, it was said, the mere use of the word
"'whatsoever' upon whnich Mr., Mahfood 1laid grert stress does
not envisage exemption from liability for negligence. To
prornerly construe varagraph 2, paramountcy should be given
to the initial words: ™"Jith respect to the ecquipment crerated
and maintained by lessor,! These are controlling words,

So that all that fecllows refers ewclusively to those words.,
So that the clause as o whole refers to any losc cor damnge

caused by the lescor's operation, and m~rintenance of the
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tractor. Accordingly, the‘word "whatsoever™ is limited to
such causes which arise from the lessor's operation and
maintenance of tle equirment, The relationshin created by
the lease and the cuestion of liability it was argued, can
be contrasted with the results of the use whith results in
damage to third parties, TYositioned as it ic between tte
first rubric "Mechanical warranty etc.’ and the second head
of contract, "Payment of Rental,® paragrach 2 was directed
to meking it quite clear that in the event of any damage
to the equipment while it was Deina used nnd operated, or
any claim in respect of the use and oreration, by the
lessor, the lessor would not be in any doubt ~s to the fact
that he should bear such loss, A factor flowing from
paragraph 2 is that the lessor is in effect aareeing to keep
the equipment in good working order, and condition, during
the currency of the contract. hat the lescor is *n fact
saying is "If from whatsoever causge losc or damage occurs
by virtue of my not keering the ecquipment in good concition
I will bear the same,” Fe is not saying that he will bear
any loss or damage caused -y the negligence of the defendant,
I add that on this interpretation, the clause in guestion
merely stated a fact and the existing legal rosition,

Bearing in mind that I hzard no evidence as to the
det=2ils of the negotiations, any decision whether this
paragraph 2 is a clause of exemption wust consider the
context in which that paragraph aprears. Thic also 1s
dependent on the rule that the onus of proving that the words
formulate an exemption rests upon the prroferens, In this
regard the cases to which I was referred, ~nd others which
I looked at of my own accord, show that the Court's enguiry
encompassed the explicit way in which the terms of exclusion
or exemption were framed; including specific reference to
the parties in the terms of exclusion. Resultantly, the

question would be answered by consicdering whether there was



a primary obligation under ‘the contract.  Also is there an

exclusion clause? The ultimate position-on this point must
be conditioned by the constant reminder that "however wide

the language the parties may use, a clause, particularly if

it is an exemption clause, must always be construed in
relation to the subject-matter with which the parties are
dealing., It is like the eiusdem generis rule, but applied

to a wider field: "per Devlin L.J., in Akerib v Booth /19617

l A.E.R, 380 at page 382,
I comment that although the document which I have to
construe used the word "whatsoever'" in the statement of what

the payment of rental entails, I am not moved by the arguments
on behalf of the defendant to accept that that word by itself
is the determinant whether there is an exclusion clause,

For one thing, I am not satisfied on the balance of pro-
babilities that the clause in this case is expressed in words
of sufficient clarity to enable me to say that the parties
interded it as an exemption. The more I have considered the
matter; in the light of the principles of interpretation
reiterated from time to time by the cases, the more I am led
inevitably to the conclusion that it is not an exemption clause
favourable to the defendant.

There is nothing on the document to indicate exemplicity
that there is any '"Limitation of the lessee's liability.! Not

even an introductory phzase to show that the liability of the
lessee is being adverted to., No words at all to show, even
impliedly, that the words of paragraph 2 referred to the question
of the lesseel's liability, I find that there is no agreement
in express and unambiguous terms excluding liability for the
negligence of the defendant or any default of this defendant
at all,

It seems to me that were I to hold that the words of
paragraph 2 constitute an exemption clause, the mere admission
of negligence by the defendant would lead to the situation

where the plaintiff would never be able to recover for any
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damage by the ﬁeféndant whather it résulted in partial damage
(as here) or coﬁplétg loss:of the tractor. The plaintiff
would not only 1oée his tractor, or the equivalent cost of
rerlacement, if the loss was the destructicn of the tractor,
but he would lose the benefit of the contract, which had:
thexreby beén occasioned,

During the argument-Ilenquired of lir. Mahfood whether
his stand was that if the negligence of the defendant's
servants or agents had resulted in the destruction of the
plaintifftls tractox, the plaintiff should bear the entire
loss. This question arose because the trend and force of
Mr, Mahfood's argument ineluctably led to this undeviating
stand. I must confess, however, that I am unable to accept
such a consequence, 7To accept such an argument would be to
give precedence to unreasonableness. The standard of “reasonable-

ness is
/eminently rropounded by Lord Denning M,R. in Gillespie Bros.

v _Roy Bowles Ltd. (supra). At p. 416 he discusses the need

to consider whether the clause in that case when given its

ordinary meaning was perfectly fair and reasonable, He
said:

"When a clause is reasonable, and is reasonably
applied, it should be given effect according

to its terms. I know that judges hitherto have
never confessed openly to the test of reasonable~
ness. But it has been the driving force behind
many of the cdecisions ............ I venture to
suggest that the words of such a clause be it an
exemption clause, or a limitation clause, or

an indemnity clause should be construed in the
same way as any other clause, It should be
given its ordinary meaning, that is t he meaning
which the porties uncderstood by the clause and
must be presumed to have intended, The courts
should give effect to the clause, according to
the meaning, provided (and this is new), that

it is reasonable as between the parties and is
applied reasonably in the circumstances of the

particular case.'
After dealing with a line of authority which he said
supports the proposition, Lord Denning posited that the

Justification for upholding such a clause as was the subjectw

matter in the case before him was:



"That such a clause when given its ordianry
meaning, ic in the words of Gcrutton L.J.
an eminently reasonable claus - see Gibaud
v Creat Eastern Railway Co. /m/“17 2K.5., /56,
436, 437, When such a clause 15 agreed upon
nd is reasonable, it should he given effect
accordlng to its terms.”

4

This eminently sensible aprroach does not lose its

strength from the reservation of Buckley L.J. who saw the

4

matter from a slightly different point of view. Having
stated the reasons for his judgment he continued:

"For these reasons I reach the same ccnclusion

as Lord Dennincg IM.R. but partly, it seems, by

a different route. It is not in my view the
function of 2 court of construction to fashion
a contract in such a way as to wrocduce & result
which the court considers that it would have
been fair or reasonable for the rarties to

have tended. The court nust “tteﬂht to discover
what in fact they did intend. In choosing
between two or more egually available interpre-
tations of the language used it is of course
right that the court should consider which will
be likely to rtroduce the rore reasonable result,
for the varties are more likely to have 1ntended
this than a less reasonable result., This seems
to me to be precisely the reasoning followed in
Lord lMorton of Henryton's formulastion in Canadea
Steamshir Lines Ltd. v The King e.eeeeeeeeoscsns
which does not in my opinion and with deference
to my Lord enunciate a rule of law but an
arproach to the preiblem of interpretation.®

That reasonableness of the outcome of a contention nmay be
a guide to the decision of the court is in my view underlined

by dicta in some other cases. In €Canada Stemshin Lines Ltd.

v The King, (suvra) Lord Morton of Henryton dealt with the

4

comreting arguments for and acainst exemption of the Crown
(the lessor) from liability. Under clause 8 of the contract,
the CTrown undertook to repair the shed. It wag clauses 7
and 17 which contained the exempting and indemnifying

provisions under -hich the Crown sought refuge. The Judicial

.

'rivy Touncil agreed with the view of the

b

Committee of the
Supreme Court of Canadn that clauses 7 and 17 were inter-
related, and alsc pointed out that clauses 7 and & had to
be read together according to the ordinary rrinciples of
construction. They eschewed any strained and a:tificial

[l

construction, Reading clauses 7 and 8 together, the
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Judicial Committee thought it "most unlilely that clause 7
was intended to ~rotect the Crown from claims for dam~ge
resultingﬂfrom the neglicence of ite servants in carrving
out the very obligations which were imrosed cn the Crown
by clause 8,7 Turning to clause 7, the Judicial Committee

of the Frivy Council ornined (pp 311H - 3124)

"1f the Creown's contention as to this clause is
correct, it dimrlies a very remarkable and burdcern-
some obligation on the comrany. Zowever widespread
may be the destruction caused by the negligence
of the Crovn's servonts in carrvying out the
Crown's obligations uvnder clause 38, the whole
of the damage must be paid for by the company.

In the present case the claims are heavy, and
it is obvious that the damage caused by a fire
such as this might be even greater. ZJuch a
liability for the negligence of others rust
surely be imposed by very clenr worcds if it is
to be imposed at 2all,"

In the same vein were the remarks of Denning L.J. in
John Lee and Scn v Railway Executive /19497 2 A.B.R. at
"Pe. 584 1 quote:

"1 would only like to give one illustration of
the extracrdinary consequences to W
interpretation of counsel for the
would lead if it were right. Co feo
see, it would mean that i¥ the delendants
negligently or recklessly set fire to goods in
the warehouse so that, not only the goods in it
but 21so the warehouse itself and adioining
rroperty was destroyed, then not only would

he first plaintiffs be unable to recover the
damage to their own goods, but they woulld also
be bound to indemnify the defencdants against
the cost of rebuilding their own warehouse and
against their liability to any other persons
whose »roperty had been destroyed by their
fault., Y need hardly say that a~ construction
which leads to those consequences ought not be
adorted unless the words are so rlain that there
is no doubt about their meaning. Thic clause

is net so rlain as that ......0..... If the

wide construction ccntended for were correct,

there would be a serious guestion whether a
contract in such wide terms wculd be enforced

by the courts.'

This practical illustration accords with the characterisa-
tion by Devlin L.J. of the exemption clause in the same
case as orewhichs

"has a scoye which I regard as too vague and

too extravagant to be suprorted if o narrower

construction presents itself and can be
adorted with eoual justice to tle lancuage,"”

Tt
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It seems to me that all these quotations can be applied
mutatis mutandis to the facts of this case, with the result
that I hold that the defendant is not entitled to recover the
money spent for reprairs occacioned by the negligence of its
servant and/or agent, This is so bhecause the vlaintiff is
not under any obligation to repair the tractor ir the circum-
stances of thic case, and not tc be reimbursed by the defendant.

For what it is worth, I have to roint out that the court
had no evidence to the cffect that when the rental rates was
fixed it was within the contemplation of the varties that
that rate was sufficient to cover insurance premiums, and
damage to the tractor, bearing in mind that insurance
coverage is normally based on the assumption that there will
be some negligence, and generally, insurance coverage is not
excluded by negligence, whether it be of the nlointiff's
employees or third parties. But surely the pleintiff was
obliged to carry insurance not because it was conterplated
that defendant might be negligent, but specificnlly to
save the defendant harmless from claims of whatever nature
and such 2c hove been referred to earlier in this judgment.
Insurance coverage according to the rental adreement is
therefore a protection for the lessor as ruch ags for the
lessee where claims cof thixd parties are concernzc. The
rrovision should not be interpreted beneficially for the
lessee, on the basis of the arguments which hove been addressed
to me,

If T am wrong in my finding that paragrarh 2 is not an
exemption clause, I go on to deal with raragravh 2 assuming
that it is an exemption clause. This introduces the second
approach of Mr, Hill that paragrach 2 is capeble of more
than one construction in that a liability other than in
respect of negligence is capable of aricing i.e. wilful
neglect or default, Allied with this is the argument that

that which constituted the breach is an independent act not
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connected with the contract.
In this last regard I am reminded of the words of Lord

M.R. in Alderslade v Fendon Laundry Ltd. (supre) at page 192

"It must be remembered that a limitation
clause of this %ind only applies where the
damage, in respect of which the limitation
clauvse is operative, takes place within the
four corners of the contract," ’

A view which was later repeated by Lord Denning FM.R. in

e Spurling v Bradshaw /19567 2 A.E.R. 121 at page 124:
"All these exempting clauses are held nowadays
to be subject to the overidins proviso, that
they avail to exemit a party only when he is
carrying out his contract, not when he is
deviating from it, or is guilty of a breach
which coes to the root of it. Just as a party,
who ig quilty of a radical breach is disentitled
from insisting on the further performance by
the other, so also he is disentitled from
relying on an exempting clause,f

The plaintiff coniended that in this case it was never

or could never have been contemplated by the parties that

the tractor would be driven on a conveyor belt. It could not
be said that it was necessary for the conveyor belt to be
started, while the tractor was at the base of the dome.

Mr. Hill argued that this being so, and the conveyor belt
having been negligently started resulting in damage to the
tractor, the Court must of necessity test this incident
against the question whether paragrarh 2 is an exempting
clause. He suggected therefore that paragraph 2 as worded

would have to be transcribed to read f'the defendant shall

not be liable for any negligence on the part of its servants

or agents which results in loss or damage to the eguipment
while it is operated by the lessor.' Thic xeading is the
only possible reading if the defendant ic to succeedf

What is clear from a careful reading of the lease is

that there is no specific provision of what work the tractor
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in question was reqnired to do, and where., OF course, it
is broadly stated thot the tractor is to Me deliwvered by
the lessee to the ploace of use, which ic identified as the
lessee's site. While one cap envisage that o Kometsn Tractor
with rirprer and hlode ﬁould T08sibly be involved in the
levelling as well ¢ mounding of mineral seil, I Mold that
the contrzct was not so specific in its terms 2s to make ne
say that the act which caused the damacge was an act connected
with the use and operation contemplated by ihe parties, or
some ancillary use.

It wes snid that the defendant chould be exempt because
he had custody of the traoctor, and his only liability vas
therefore tovuse reascnable care, hat I howe to be especially
careful about is not to =auate the circumstances of this
case with that ¢of 2o bailment. Although there was o hire of
equipment whereunder the lessor should deliver the eguipment
to the site of the lessee, foxr use cn tint site, there are
the following factors of great importance. The lessor, is
by the lease an incependent contractor in the operztion and
maintenance of the tracteocr, This is 2 specific obligation
admittedly rlaoded on the plaintiff by the contract. Tfue
it is that the "l=2ssor may instect the equirment ~t any time
during léssee's’regular business hour.,'" This concession is,
surely, in rursuvance of his obligation to maintain and repair
in terms of the warranty of good condition. In ry view this

does not by itself give custody as understood in the law of

bailment. The primary obligation in bpailrent is that possession



must be acquired by the rerson to be charged as bailee. This
rossession must be by delivery of the chattel by the bailor
to the bailee. Fossession can pass only i7 there is a common
intention that possession must pass., I point also the
difference in obligaticn regarding the ""Owner operated®

compared to that where there is 'non-operated,” eguipment.

In thi

o]

last situation “lessee shall return such equipment

to lessor in the condition ns where received, less normal

wear and tear, ut subject to the above warronty or condition;

"wiiich wrowvision clearly evokes z bailment for reward as was
indeed argued by Mr. Mahfood, There is no such vrovicion
regarding the owner-operated ecuipment and of which the
owner retains vossession, although the ecuipment in this
case 1s by licence left on the site of the lessees when the
equirrent is not in use. I accept the subwrission of Mr, Hill
that the starting of the conveyor beli while the tractor

was in operaticn and the consequent damage by negligence

had nothing to do with the oneration and maintenance cf the
tractor. It was therefore not within the four corners of
the contract, and the exemnting clause does not arplyv. In
coming to this conclusion I have taken careful note of the
defendant's argument that the statement of Claim indicates
the close connection between the conveyor bhelt and the
tractor and that therefore there is a connection between

the coniract 2nd the negligent act, But it all comes back

v

to what did the parties contemplate? It is true to say

that the cause of what happenecd was not due to the fault

99
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of the plaintiff's servants or agents in th:e operation of
the tractor,

Turning now to the question of damages, I record the
fact that there was no discussion of whether the sums for
transrortation of the tracter from Xaiser Bauvite to Kingston;
loss of hire during the period 21lst December, 1973, to
10th March, 1974, cost to take unit out of service to fit
new parts&, were reasonable. There being no contest on this
roint I give judgment for the plaintiff for those amounts
claimed, together with the sum of 480,00 for three days
hierage of the tractor. 5c that the entire judgment

il o

awarded to the plaintiff is $i5 . Costs to be agreed

or taxed.






