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CLARKE, J.

dants are a public authority. In pursuavce of their

public duty to provide ans anprove seweragye usystams throughout the councry

tney contracted in wiriting with the plaintiffs oq May 9, 1980 for the

constructien of pusping wains at Manse Pen i Lower 5t., andrew. The

construction would we part of the first phase of the Kingston and 5t. Audrew

Sewcerage Schigme. Crowther and Partners, cuasulting engineers, werc

appointed &y the poants as the engiucers £

vhe purpose of the

o
]

iovtract Ho. 6.7

contract, desip:

Lfter

cing delays due to segurdty problecs at the work

cite the plaint.i¥f. cowmpleced the constructicn in 1983, They now seex

by their amended grelesent of claim "to recover the sum of $961,306.67

veing the amount due and owing to the plaiptifi by the delendant for a

claim dated lach Jume. L9683 wmade by the plaindify against the defendant

for production icc pursuant to Comtraci do. & entered into between

the plaintiff and the “efendant: particulars of which claim have alrealy
beuer. suppli.d to tho defendant,”

The defendants deny that they are indebred to the plalntiffe
for any claim for production losses pursuant te Contract do. 6. They
also plead the Public Aathorities Protcetion ket zg a bar to tiils actioy

which commenced on vagrch lu, 1985, .
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at the thywssanld ¥r. Scott contended thnat the action is caught

oy Section 2{1}{(a) of the Public Authoritiazy Protection Act which providas:

“Whers awy action ... is commenc.

M agsinst any person for

arly act dong i pursuance; or sxacutior, or intended

eacutios. of any law or of ang

or in r‘sdaut of uny allejed neplect

recation of
Ulﬁua_uﬁ e shall nave effect

Bd
£
A

(@) iuv asbiow ... shall aot Lis

Loy commenced withiun oue yooy
Yoot ox Jdefault compiaines of
tinvance of injury ov Am
Loy the ceasing tnersof ...°

The pich of iy, Jcott's argument

puuaic duty or authorigy,
r Jefaulc in the

B

any such law, duty, o .uthority che

or be instituted unless
Cuertk after tie set,

s, Dr, in the case

z2, within one yeor

has oaly to be stated Lo be

rejected. He argued onat in contractimyg with the plaintiffs the defendurts

were discharging o public duty under the Nopional Weter Commission Acc and,

theretore,

any duieuly by the defendants v

L0 perrormince under

e

the coatract would cine within the protecticu of szction 2(1)(a) of thu

sald stutute of iimiiiliofy
A3

The law, in wy judgment, Luposcs

nc public duty on the defend:

to contract with the plaintiffs. And surely. it is not envugh to conclude

that the subseericn

appiles merely on the footing thet the contract war made

in executicn of swue public duty inposed Dy svitute or by statutory autiority.

tor ii the contract we

The publiic duties

provide within the iisdts of thelr resources

Jamaica., Censequently, t

to constiuct pumping mains af Wanse Pen as

schewe. As hiv, (offs submitted, 1t is the
coutract, to wit, the nuon payment ol woney

of seccurity that thnis sciion is about. It

by 4 breacih of the dafendants' public duty

contracted for. i Public Authorities Protuec

uefence to tne scisaon. sSew, for instance,

¢ not so wade it would be ultra vires th:

cast upoa the d

defendants.

ants include the duty to

sgwetTage systems throughout

they engaged the pladniiffs by way of private counirack

pari ui a particular sewerag:

i 4 breacn of that private

-

for production losses due to lack
is wob about a plaintirf injuirad
requiving them to de the act

rion &ct therefore affords no

0

Sharyington v. Fulham Guardians

119U4) 2 Cn.44Y whers: Farwell J. employing « liko approach reached the came

conciusion on facte uwot materially dissimilay to this part of the instaut case.

The otiuer part of the case goes to the merits. The plaintiffs

predicate the aciiocn 0w claim dated Juma

14. 1233 and on the contract 1leself.



S .

The claim, particulazs of which they supplied ko the defendants beforz the

comgencenent of thiz action, speaks of producticn losses due to lack of

security in the coniesl of the contract between ine pertics., The piaintd

coutend that under i contract it warc the defendsats' responsibility to

provide securify or ag.guate security to prov.ct their, the plaintiffs’

{ } Workers, egquipment aad saterials whils eugssed du rhe execution of the works.

This, they say chrough Caleb Cooper, their wmuaaying director, the defenuents

failed co do during ¢octain periods,. The do

3

g on the other hand

testify turough peraard Van Aces, the engincurn’ roepresentative, that

notniiy in the coutract reguired them to provide amy such security.  So,
this primary issues falls to be resolved by sy construing the terms of wiv
contract relating to sccurity at the work sito.

Thooz tuemae are wainly coutained in wwoe of several documents

(\J/ cowprising the conzract: (1) “notice to rewizrsxs™ and (2) "the condiiicas

of contract.” Classe 1% of the latter documeni roads:

"The {plosntifis) chaell in conneccio. with the works provide
and weiatain ab {thedr] own cost ali lights, guards, fencing
and - whon and where neceusgary o required by the
hugincer or by any coupetent statubory ©r other authority
for the proiection of the Works or for the safety and

convenicnce of the public or othirs.™

sed by clause 1 of that docuwwsni +g works to bz executed i

"Works®
accordance with tne contract. <Clause Z0 wo far 2o ig relevant says.

<;:3 Y(1) yrewm the commencoment to tne compiciion of the Works

) 2 fplaintiffs] shall take full vesponsibility for
care thereof ... and ia csss any damage, loss
iigury shall happen to “he works or any part theoveo!
fyow any cause whatscuvei, save and except Che
kisks as defined in zub ~ clause {2) of this
shall at {their] owv cost repair and make good

¥ R Y

Rises" are wave, postilicles ... lovasion
solely restiicted o cmploye.s of the

ciffsl and arising Zrum thve conduct of the Works,
vioh, commoition or disorder ...

I

Clause 19 {supra} shows the very luuii:d range of the plaintiffs’®
<_x) responsibility for sccurity. That clause ruijuries them Lo establish at
their own cost, watemsen, lighting, fencing and guards. They cluimed onliy
$7,060.00 for tuis pursose, o true measure of thedr very limited responsipiiity
in this arsa: sce Bill No. 1 ~ Preliminaries of Bill of {uantirdies at ¥y /1

of the contract. 7The rlause aiuws at providing protection for the works and

the public. It stops well short of requiring the plaintiffs to provide

security for their cquipment and watirialc on the site.
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Clause 22 «lco wekes no such provisiou. It obliges the plainziff

(b'
o
[=
| gl
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to cake care of the works from start cto completion and reuders thew

liable to wake good any dawmage or loss to tue works save for the excepted
risiks as detailed in the clause,

make 14 clear in arcincer contract document,

o 2 3 ] L . [ B B ¥ Sy e ¥
che ¢ ciculars™; which accomzanded Tocir tender, that “ou:
pld cokes fuco

the provision of 1. swcurity &t oo cost to as”
see page OPL of the compract. Classc 22 of whe 'actlce to tenderers” is

S

inportant, for it scoie Lo address che gquestios of seeurdty at the site

(r. Secottr walnte
(AT

©o provide security sy thie site and fhat such czyments as are wade by o

defendents to defray vhe costs of wsuch secuiid

sre oun gratie paymeots.

Uit the other nd.ad wr. woffc contends that, sver aad ebove the plaintinfs

liwited opligatiorn. uaier clauswve 1Y and 20 of taw “conditious of coucraei™
under clause 22 of the "wotice to tenderers.® the delendants zffeciively
proimise to provads police protection st the work cite at thedr expense.
That clause (se. Addenduin No. 3(B) at page 4371 of the contract) providas:

AT Tar ¢1TE

fondances have, held dex discussions with
Poiice Comnissioner's oiflce with respect to

tv at the site, and [have! reaecived assurancs,
i soeclal security arraungem.nis will be made by
‘Police for the proteciicn of the {plointiff’s]
onnel, eyulpuenc and meteriols while [they are]
vooin the czecution of tha cuniract. This wili
sditional to the prutﬁctﬁom thne the [plaintiffs]
provide in the way of watcomsn and similar.

{2 Such Pelice proteciion wiil be ovided at 0o cost
Lo Lhe T‘,JurLLija The [pilaictiffs] shall fully
e i tne Police ...

\s.‘.j P
Ll 0w o

() The [pleintiffs! shall t"”» {?hﬁirj wn arrangements
foy the watching of . and waterials on
cite by the employment of watchmen who uuall also
co~operate with the Police.

)

et that clause lupos' s po obligetion on the defeadants
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Now, the

have veduced tuneir agrespent to the terms of
Courract No, 0 «f which clause 22 (supra) iz & paxt. Looking at the contract
as & whole I wwst detsrmins whetber the pariiss dntended that the defenduants

shivuld at thelr eapsosse provide police protecticn for the piaintiffs’

WOrKers eivc. ou the o whils engaged Lo the <azoutionn of the contraci.

Since “such police proteéction will be providad &g no cost to the {plelaiif{isi™

&

did cae parties by

verms of the contraci int.

to fiave the defendaniy

provide it at tne defocndants’ cuzpense?  Aga

hackground of the

provalence of vislouwce dir che area wiere ths

wonld be executad
suc licu protection nad € ¢ nrovided Lo preveni goDmen of b
such police prots i to be 1 ded preveni. gommen sad other

uintuly persons enpead: ving ctuwrotlon or disvider ot the work place.

Uounslgtent wich €h. ac~d for such provision i35 thoe angineers’ letter ot

september 18, 1900 to tvhe plaintiffs:

B, Aundre:

No° )

in accordzuen with clause 03(L){(p) of Cond{"iun" of Contin
we herszwith give you written notl.2 o procecd with the Works
CUﬁm“uPlua on 23 Septemper 1580 at ;00 a.m. at which time
tull - rotection of the SHii '

will i

Polico prowsetion will generally b provided between tiae bhiyrs
of 0.30 awva. aund 4:30 poa. Mondays v Fradays and 8.30 aan. ou
Saturdays, tiwe cnabling ou to wowd o least 40 bours per
week wiih full protection,

41y necessary support for the Police wi be provided and
pald for divectly by the Water Compission zud/ox the
securily ¥orces.

Lo wy swdizment. the answer to the gu.stion posed 1in the precedis
" ] ‘s

paruspraph mist be sl

Jred in tho aifirmative once clause G5(4) of the
conditvions of comityact ~long with the other coutbractual terms adverted to
is properly conucrued. That sub—-clause r.ads.

“The {defc
.an Lol

A

ucs] shall repay to the (plaincififs] ny
o4 cost of or incldental Tl cxecution of
the Wourks ... whicn 1is howsoever atiributable to orv
conswgueit ¢~ or the result of or im ..uy way
whatsoever conmiected with the sadd gpeedel risks ..
but the i atiff.] shall 2s coon oz any such
increa: 7 coust snall come to [theozl koowledge
fortawiun nocify tho tngibeer therert in writing.”’

-"':




“bpecial risks" ivcludes commotion or diserduy

provided that such coumotiou
or disorder is nct wrastricted to the =zmployeszs of the plaintifis or their
sup-contractors avd does not ariss from cho couduce of the works. clausc
05{1) of the condivicus of contract,

Tha clauss looked at leave no doubt s to the awbii of the

parties obligations wn relation to security. I fnzrefore make thrve pod

to osum up thls espact of the case:  {

s
S

the plaintiffs were responsible
for providinug af Lh2iy own eupense watchmer awd Lhe like to protect ths
worksj  {2) buyond that it was the defeuadsats’ rspousibllity to yrovide
at their eupense scceuricy wo protect che ploiniiifs’ workers engaged at

-

tne work sive in tos cxscution of the cougr: (3) 1f a lack of adequate

cenrley red, for iluscance, to ecommocion or diser

/]

cr as qualified by cusuco

85(4) (supra), che dofandancs would be ovligad Lo wowl any conseguential

lacveased cowts looavion by the plaiatiffe fa thie execution of the work:s

upon the pleintif? prowyicly notifyiug the copluosye in wricing of such wusia.

L ofdnn svas the plaiatifts neve sevisiiso the requireiment of

aotice having rep

& ho the on~going correspou betwoen fae engineenc

aund themselves on the gaestions of security and

tne costs resulting from o
lack of 1t. Cue. the plaineiffs iocurred lncwaased exkpendituce that was
geurity-rriated, choy would sewk to vary i contract so as to iuncreas:
the contract price by the wxtent of the cxpenditure. This they would do by
assenting to the wmechanism of written varisition orders. lpareased costs
within the meaning of clausce 55(4) (supra) would, iu my judguent, embracs
what the plaintiffs ters "production lesses wvue to luck of security.” The

3

evidence discloscs fhat sucn losses consial of two heads.

Falling undey the first head would Se axpenditure by the plaliwiifs

to provide security o protect their workevs wugavad in the wiecutlon of
the works. I accept Caleb Cocper's evidence hat on 2 pumber of occasiung
during the period of contructioy, pelice security was elther not providcd

or proved inadeguats. Fhe plalntiffs wers duly reilwbursed by the defendapts

fur the costs of providing privare securicy as wsll as for the cosis cf

transportation snd owbhar support services for the police: sue variaticsn

I
~
o
r
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3
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(Vs

. 13 13G, 13D, 18, 20, 2Z. 24 and 4b varying the coniract.
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Wele responsibaizn e, for example,

categorizes the senuud hewl of "production less due

to lacs of securit 25 loss {rowm shutdowns ov cicsures of the wo

reduces worklng twuiy czosed Oy saeurity probioss for which the defendan:.

ion onder Mou. & varying the

cogirace Co euablys Uhe defendancs L0 wel o)

£ noecr b . o
aamtiffs’ costs ¢rising

Lrowm Closures ovny

e body oi thet variation

order reads th

AR e S

b e e o o A b s et e

CULT VaRrIaT
i

, ADE ‘
Por cogis of
Z8 Letuber ko
Equipnsol standoy
Gne bacskho: G yesodufbrea 1.1 2 08 % o o= 1,065,860
Utee frou-cua bosa.o ¢ ¥48.62/hr.a L1l & & x 3 = 2,156.73 ¢
UHE puikp voedulldfaay w L.il x5 = LoG. 56

Cne truck GOplA T ur. w ol w oo b om 654,90
One tanpor ¢ veU.UG ur, w 1311 z 3 e 886,00
Une  2Owme @ l0hy ¢ HL0L.UUAday & L1l o 555.00

Sub-~toial o Wun, .73

Btandoy
Preliminories

Total for twe wools

Wahet Gopmalssi
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fhe foiiowiyg exELract £rodm bag 2T

accurds witn the Zuouwe gesitlon as toe the ds

this socuvad hzad of poodueticon loss dus o Lé

Pk e shutdown WweTe covsed from securitby
efiv, should the contraster be conpensated

any loss resulting the shutdown?

an ineident of gpaci.l
ing o tnat would aposy.

if rthan were ¢
cuen the clausa

i

sidbe whal that Lloss was ques

"

if wmust have recogniszd, 28

b Cooper amg hlwe:df.




isth. July, 1580.

weid, Crowther Pariners Lid.
ord Farx Avenu:n
Kingston 5

i
~

Atiention: pir. 8.0, Van sees

bear oirs,

3

fa. ddingston & bt. Andrew 5 e Schewe ~ Phase |1
Lontract C6 - Wanse Pup Pumpirg HMains

write to inforw you that work on the above projd
ag of the leth. July. OCn tbat date a group of unknown men invaded rhs
site .md threatenzd sericus podily harw to our workmen if they continued
to work. When tieir festructions were dig-obeysd they started to stone
our workers who were obiiged to suek refuge.

cct has been suspended

1

vn the toliowing soenis
area gumnen killed twc
were spotted in ihwe
brandishing guns

i.e. l7th. July, wichin 1 few chains of our work
i ond shot two women wsoriously. A4 number of men
bushes acjaceni Lo the work zu.  These smen were

4 rifles.

We obviousiy canoo® continue to work under thesc conditlons and uniess
we are given adeguats socurity the site will rouwnin closed.

The matter has o sovted to che hHants Bay Police.

Please not: that siwce the project started wi nove not been given any
police protecticn o sice despite our many requests.

In che aecan time we wisll to record that the eost of this shut~down will
be to the Owners acoount.

Yours faitnfully,
COOPEL & AnSOCIATES LIMITED

/5gd./ C.ou. Cooper

.0, COOPER
Managing Directorxr

August 5, 19840,

e

Cooper % Associat«s Lid.
3 Lancelin Avenudo

.U, pox &%

Kingstou 10,

Attention: Mr. C. Cooper

Dear sirs:

Ke:  Kingston & St. Amirew Sewerage Schems
Contract No. & - fanse Pen Pumpiung Madns

Reference i wade 1o your lotter of July 18, 1960 re suspension of work
on July 16, 1980 duc to iavasion of the sitc by gunwen, and the last
paragraph theresof ia which you rvecord thot the cost of this shut-down
will be to the owners account.




R

;n principle we are in general agreement with this particular claim.
Please advise uz 0f your estimate of the time duration and cost of the
shut~down.

Yours very truly,

Sgd./ B.C. Vao bHees

« Lo Van Hees

Project Director

Reid, Crowther & Parincrs Limited.”

o~

This actzon Lo recover the sum of §5

o

deteriained wundey whit zecond security-relatbss he
the particulars refurves to iv the awended sistoaont of claim as well as

Py the evidence given iu support of those riavialars. 1 oaccept

Caled Cooper's cwidense that che plaintiffs kou production time on aceous.
of reduced working houis and tewporary shutdowss for the periods

aay 23, 1560 to August 28, 1905 Septomber 23,

-

950 zo 3lst January. 1902

©
et
§am

and Februery 1, 1562 ko Masrch 1O, 1253, I iind vhat the losses flowing
frouw the reduced hours of work aud shutdowrs were due to disorder caused
by persons invading the work site or threstenins o do so. That was in
turn due to the deferdents failure to provids secarity for the plaintiffs’
workers, equipment aqd waterials on the site duriag the sald periods.

And. pe it noted, without such security che plaxaiiffs could aot, as tue

engincers admitred, wiccute the wovks in uccordance with the coatract.

Despite fnoie temporary shutdowns awnd occasiong of reduced werking

hours, some of the plaintiffs’ plant sad equipwent had to remain on che sitc

for the eventual completion of the constructiesn. They werc to that exb.oat

tied up," and were ¢ither not utilisuid oy fully utilised. Aud so were
the plaintiffs® labour force. All thai naverally led to three basic sets
of lousses. (1) cquipment costy (2) cverheads; and (3) labour costs.
Those buasic costs wore included by the pleintiffs in their preliminary

claim sent under cuver oi their lecter of zbth January, 198Z to the

I3

engineers, 7The particulars of that claim are as follows:
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COOPER & ASSOCIATES LIMITED

- NANSE PEN PRESEUE:

t
5
£r

=4

CUBT TG CUVEL PRUDUCTIUN LOSSES DUL 10 LalK OF SKCUKITY.

PERIGD:

HAY 12 - 1960

AUGUST 28 - 1949

I

JCs's Backhous .40x35xZx13x5x1.11ix8) .08

Z2 Front ind WAuAxb0nxl. 11x13x5x8%. 60

oy

3

Pump Trucs & ¥

lat Body Truck
AR 20xLL LIl 3abaln ., 40

I Pick~un Truck .4zl

%

L. 11al3x85%ex.60
Puups 4xlGix2:5x003a. 65
Tampers .4x25=885x14%,060

Comalong .4x1u0x8uidzl.llx, bo

Air Compressor .4xl7zl.llxl3xS5udx. oo

TOTAL (Eguipment Cost) W39 A2

Actual Labour Cogu d 94,000
Son Proauctive iLauour Gost (40%) § 87,800
Uvar/itead Chargoes 404

= 13 x.6 x 1895

TOTAL COBT rUg PeRitw P 86,895,900

PEATOD Z23ra SEPE to 3lst JANUARY 1582

North West Backhoo - Noveuber 1960 to July 1361
{733 hrs)
703080k, Lln., 579w ub
¥ & i Backhoe Occoper 16, 1930 to January 5L, 1982

154 w22x8e50x1 . 11x. 374,06

1 JCB Backhoe begpiomber 23 1930 to January 31, LyiZ

16.2x2228235%2) . 112.37x .66

Front BEnd Loaders - One full tiae aad cne
Lyl OofF Tiae
= 1,4 Trout £nd Losder avallabilicy
1.4%.37.16, 222 255501 L1x05

2 trucks (1 CGuwp Truck i Flav Body)

16, 2%225Bx20x1. 11w 37 x.%h =2

1 Pick-up 1f.2x22xtaldbxl, 11x.372,05

434,160

339,514

$11,593



Pumps 2x195.2x22:102x1.11%.377.66 §13,708

Tawpere 16.2x22x8x25x1,11x.37x.460 918,32+

Comalong iG.2222x100x1.11x.37x.66 3 9.661

Alr Compressor

1Za22%8wiTxl 11x. 375,466

Torew 5240 (C0) Bulldoser

3nZ: coml. s, 37%. 68 211,450

nhhe

Koller (14 Ton) 2 w

L1k, 37%.66 2,863

ZR2UxERI

Vibratiog holler
2822w Sy ik, 375,66 1.431

TOTAL (BGQUIPMENT C09T)

HCTUAL LABOUR

Non. Prod. Labour A7

Overnead & 37%

ykﬁ 2X. 3795540
Tr $55,258

Total Cost this period $ 451,675.00

Interest Charges

Total amt claimed = 54 (80,895 + 451.875)

frow June 1961 to January 1982

$.00

7 Mounths (05 x 5389570 x 7 ) 15,7

¥

~i
[&%

12

opportunity - Cost (Lost

Based ov past psoforuance of

Company cver the last wo () years

TOTAL UVERALL COST $ 077«'/-rﬂ3“

The eupisr.ors replied by letter d v, 1362 invicing

the plaintiffse to respond to certain obeservatici of thelrs in regard to

the claim and suggosting thoet the plaintiffs, the defendanits and themsclves

meet tu see 1f there was a basis to settls tine claiwm. In a letter of even

date they wroce o the dafendants thus



The National Water Comuission
4 Marescaux Xoad
Kingston 5.

Attention: Hr., W. X. Gaunticlt
vesuty Technical Manager Spucisl Frojects (Actg. )

Dear Sirs,

e
3

Kingston & St. aSndrew Sewerage Scheme.
Coutract Ho. & - Becurity-related Clai

9
e
o
P
R
)
=

Jith reference to oo a2ttached copy of our
% Associates Ltd. werning & wajor secu

mf 31 May 1982 to Cocpe
ed clala, we recoum:

l'?

strongly that you lew this w*ttc' LTZe the highest lavel eand
BUD apHubutly cari & wting with the Contracior, (4 copy of Cooper's
25 Jamuary laottsr and cladim is attached foo your ianformation.)

The mateer radscd 1o the claiw, although -
with, particuls

st @ochnlcal; meeds to be doslt
iy In view of the fact thaot uniil now adequate securily
for completion and tewsting of these Contracit Works could not be obtaincd
by the Countractsr ncr could it be provided by the Security Forces,

We wish tv eamphosize once more that tne cutb! WET West Aven SeWerags
system could aot bLe put inte operatlon wnless the pumping meing were
fully coupleted and tested, wiich appears v bi possible ouly if adequaie
official security rould be provided.

Yours very truly.

/Sgd./ H. K. Un
H. K. Unger
Project Lircctor.

Ve

i I3

The plainciffs did not reply to the euglneszrs letter to them of

3lst way, 1982. However, on léch June, 1383 tue plaintififs wrote to the
engineers as follows:

>

“june l4, 1583

Keid Crowthoer Payia
5 Oxford Park bAves
Kingston 5.

Vi

Attention, wr. #W. € #rown
Decr Birs,
Re: Concract 6 - ianse Pon Yuwping Mains

Loet Productiown Time threoughout Duration
ef Contract duw tu Lack of Adsauate busurity

We refer to oux pf@liminary claim ®f the 25ch Juauary, 196¢ relative £
the above and atiach hereto our fimal cla: tithough we have had sew
digcussions on tuu siadlm to date we are net swars of anytaing positilve
b iy

ALiLe -
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Froa the magnitude of the claim it i1s cleur to ses that our company

must pe suifering hordship due to the protiuciaed

We are therefore roguesting that you deal with the uatter urgently.

Thanking you for your co-operation.

Tours faithfully.
CO0PER & ASSCGCIATES LIMIiwew

/3gid./ C. u. COUFEE
C. . COUPEN
Chairman/Chief Exocuiive

They attached thnzate their finzl claim; partica

LOUPER & ABSOUIATES LT

PURIOL,

13T February 195, to 10th darch 1523

1 P & H bBacknow for 507 of Tiwe 1.e. 273 days =

4

137 x 6 2 11¢ x L.hi 5 .37 x 00 =
1 JCs packhoe for fuil period
273 w & x 45 w 1,11 x .37 x.66 =

1 966 Caterpillar Froud end Loader for

507 of Tim~ d.e. 137 devs

137 x & % 5% =% 1.11 x .37 & .66

1 Pick-up for full Time i.e. 213 days

273 x 8 x 20 x 1.1 x .37 x .06 =

4 Pumps for 754 of Time 1.e. 205

4 x 205 x 150 & L1.11 x .37 x.066 -
1 Test Pump for full Time 1.2, 273 duys

273 % 1506 = 1.11 x .37 » .66

TOTAL EQUIPMENT COST P

JCTION LObors LUE WO LACK OF 540

delay.

thusg:

O - WawsE Pl PUASSURE MAIN

sl

137 days

32,679

426,640

§l4, 800

811,840

+33,341

$11,100

146,740.00

{(i.e. 30% of 201,560 representiug
work dove and certified
Mon -Productive Labour . 37x78568

i

Overhicads 4 374

2¥3 w . 37 x 1&%5

Al

329,073

386,483



w 1b e

Opporrunity Cost (Losi) as per original claim 580,000

Tocal claia for peviod $ 254,101

llaim o I5th January 1982 $ 677,178

971,879

interesc Charges @ 19% 184,

TOTAL CLAIM $1,156,556

Signed: ..oca.

O T S Y T T S T Y

vate: 14/6/83 .

€ P 6 0CaO0OCC0CLBECOICIBCaLSC O

Some $400, 000 L the round comprising what the plainciffs call

“opportunity cout (lost)', dnterest charpges as w2il as eguipment and labour

[

costs swelled the Jveliwinary class of $677.77. ve $1150,53%, the

clatam. Van dees asuid that the calculaticss tor both cladins were

unintelligiole to &

There was, he no supporting iuformarion
as to the nautere of tne caleculation. Sut, L wy view; 1t was unnecesssry

that auy explanztory information appuar ex fzcie the claims in relation

te the basic scis of custs mentioned earldicr. The bases of the calculations

must have been well

Wik £o Van hices.  See woth Caleb Cooper’s evidenc

exploining the boges, and letter of

1%80 from the enginecrs

over the wigun e Van Hees, himgelf, in whiehk they wevaluated the
plaintifis’ cariicr claims (since sctrled) and applied to two of those

claims the same or similar formuloe later employed by the plaeintifis

to coipute the gisputed claims,

L secept ag veasouable tue plailnciffs

of measuring oy

reference to tiwir profits over EWo yedrs wiad

Maup the start of the

works, the cost oFf the opportunity they lost ¢ sucure other constructiou

coniracts wiich might heve commenced at a

y wims after the period

schneduled for oo 2iion of the works under econtract mo. &.  That

opportunity was Losw because their cquipment nud koey personmel were tied
up ai the site £ov an -xtra two years or ou. du. to the aforesaid securicy-
related delays.

~

; C e e v et e \
Now, the s ol 5250,925.13 paid to tre

:2tiffs in respect of tha

2

finul claim of léeh June 19463 clearly constlitui.d oniy a payment on acceiuni

or pari payment of lhe clais, eveu though <he detendants would have hopod

3

Chal the payment wouln 2wrve o settle the nmen st for ol

»

~
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The variation order under which the paywen: was wide was a unilateral
docutent of the deiendapts’ wmaking. It was wow a decument to which the

plaintdffs had

And they nade it ¢

upon recelving the payuent

that they were accepting it as on advonce on

clalw and without prejudice
to thelr rights uuder ohe contract.

The plaintiiis nowever, have wo 1

under the contract to ba

interest in respect «io thelr claim, Since the pariies have agrzed nelther

tor the payument of wnterest, interest charges

cirounting Lo §

aest be deducted Fros thae sum of §961,308.87 clajwed

in the aweaded stola

of claiwm. Thevs will asceordingly be judgment for

thie plaintiffs for TN T

They

kept out of that so

y {vom léth June, 1983 whar

they mads theic final clain. %o in the exevcis: of wy discretion under
the iLaw weform {Misqellaneous Provisions) sAct I awird interest on that gum
at 157 per annum from ieth Juae, 1983 to today.

rovt

The defend

y

L3 wust also pay the p

uiiifs’ costs which sre o bo





