IN THE coeur'ﬂP'AﬁDEAL*

SUPREME COURT CIVIL ZPPEAL NOS. 53/65 & 54785
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: The Hom. Mr. Justice Wright, J.A...
;The hon. kr,?Justice-gowner “J A, (!g 9
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AND . THE DIRECTOR CF L o
- PUBLIC PROSECUTICNS  FIRST REED CNMEN1
AWZ . THE ATTOmlEY GENERAL:'_ : SECOND Resforze

F.11.6. Phizops, Q.C., and Miss Satterswaite

Tor tee fpplicants T .

Ian Forte, G.C., - Dircet “r}cf1PubliciProsecutioﬁS’§'Gart;McBean -
for First Respondent S R o

RS'Lzmﬁﬁ Q.C., mdDdf&hmuy
for Serond hespondent :

. 3rd December, 1986*%]isthfjanuafy;]lea?r _yeﬁ:vt

WHITE, J. A..--

B? ﬁhiS'aeeeaireaéﬁe the anmllcants nas soH pt to-
set aside the dec1slon of tbe rull Court “1n holdlﬂq thetg
on a reference by the Goverﬂor General to the Court f A peéi
under sectlon 29(1)(b) 0¢ tue uudlcature (Appellate o
Turlsdlcilcn) Act the Couri NcS correct when they conszdered
such - rerermnce in ervate ajﬂ rer_lrled thelr onlnlon to

the Go verﬂor Leneral 1n prlva €. ﬁlthout t e-aypllcanps naving’

o audlenc g




k=8

“In the:pfemiées3each pfayéd“aa~

""That an- ofd T be cranted by thzs

- Honourable Court deciarlng - that the
‘appellants constitutional rights had

. been infringed by the failure of the . ... .
Court under s 25(1Y(b) of the Judicature

.“-(Aﬁpellatﬂ Jurlsd&ctlon)Acts on.a ..

- reference by the Governor- General to the _
...Court 1o consider the matter in public, ...
“and to- certlfy'thelr-“plnLOH in public
qﬂw1thout richt ;'"dlence to the

prpllcants. '”V : :

..:T e.*eference by the Cov r:or General ﬁas ébns;;f"'
quent.on chu Pbt f q by eacﬁ a-nﬂ}lart seequc reprlcvé:
Lrom the sentcnce of dca;h -{é”WérgLn¢t  tfordea tpe  ;_
opportu1 y to sue the actual ruforence to the Court _..
but it must be mauerlal to apy con51dcrat10n of thu pre«u_
seﬁt gos er to road the wor s of scctzon 29(1)(b) 1nii?$¥. 
»ntlrety and thereby to: apnr¢c1atp the scope of thc'. o

authorlty of the Lov rnor Genmral _ The words of the o

section are ﬂere set out
(1) The Governor-= ﬁ*fal on- thc con51derat1on .
. of any petition for: ‘thy exercise of Her Majesty's
‘mercy or of any Tepresentation made by any OLher _
person having referenc: to the conviction of 57
'“crson on indictment or as: otherflse referred to
“im subsection (2) o sgction 13 or by a Resident.
- Hagistrate in virtue of his spec1al statutory
ySmeary durisdiction or to the sentencs: (othe
than sentence of death) wassed on a pelson ao
convictedy may, 1f he ihinis fitat any time,
either - L

e

(a) “yefer the ‘whole case to the Court _
+and: the casc shall thew be heard - 7
and determined by the Court as in'_
7 othe  case: oF ‘en anpeal Dy & person
._jconV1cted - S -

(b)lef he d951res the a551stance of thw-
s oo Court on any point arising in the
case with a view to the deterﬂlnatlo
of the uet1+1on, tefer that point fo-
the Court for their opinion thereong-
and the Court shall comnsider the point’
so referrzd and furnish the Privy _
. Council with their opinion thereon.” =7




At the Zirst reading it is undeniable that by
virtue of ihe reference under 'section:26(1)(a) the Court
of Avvpeal is sitﬁingiip”ifs nor“¢1 jg;is@iction of sitting
in publiég";na heéringﬂéféumﬁht$ infpﬁhiip; presented by

right d* nudlence on behalr ‘of the apnellants. Constitu-

tlonallfs LhercFore, arpetlaan:on_ﬁhgt:rcference would
have,tpexr'2336lﬁeard and_deterﬁiie&’gs'inﬁthe case of an
appeallﬁﬁléfpérSOn cénvicted: ‘Aﬂ?fominent feature of this
tyre of heariﬁﬁ on reference bty the Governor-iGeneral is

11kely LO be Lbe presentﬂtlon of fr esh evidence from thosac
who nurpcrs To be ﬂblu to shed new 1lght on the ev1donce

- and '
which was hcard hltmerto 2t the t al/whlcn was nmnﬁwod by
the Cour; o“ Anpeal T ey are ﬂlloweﬂ te kresent sucn fresh

EVI‘QRCG 1’1 ooen COUTt 01'1 the "’I‘lﬁCl"‘le that it was IlGC

P I

avallabl“'»t the_ time of the tr1a1 AlSO, thatg had it
been zva 11 ‘16: nd '.31‘es«:3':rtf>r1 then, it would have resulted

favoura 1 for the ﬂﬁﬁellant, Tnis is what
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I dcscrlb s the judicial
- __Ae'wordlng of Subclqu SE fi](b};ié-nbticeably
dlfferpnt from that of aub clﬁhs“:('5;‘~This ﬁaEes it
eV1dent tha the 1eglslature ceitéﬁniétoﬁ'ﬁﬁésaifgerept
anaroacqos o tne exercise: by the uovernor General upon a
Petlth“:ﬁOI_LhﬁjﬂXGfClSEﬁOf.ﬂ@f xa;esty.sumercy. Section
22 (1) (b) introduces what I will describe agﬁfhé.advisory
or exécﬁtive épﬁioach?iﬁft hat thls arlses,'wuen the
Covernor-Garbral de51res the a551stanca of the Court on any
roint = isi in the case with a view to the determination
of thQ notltwon,_ It may be tnﬂt the “01nt upon which the
a551stancc-o£ thc Court is coaah ds” not a legal guestion.
It d0ﬁs 10 have to be a- lenal qupsilon such as is determin-

2ble im-a COLrt of law.- Sl ffice it to. say, that the two




subclahses ﬂoula not concezvably be 1ntended to requlrnf’

the Court to deal w1th all references by the same metnod

i. e.,AB; hearlng 1n publlc I say thls because under

sub: clnus».(b) thc refer'ﬁng of the 901nt to ‘the Court is

‘for th:lr oalnlon ?1& the Cou*t shall con51der thu p01nt

so rergrrbé and furnzsh tfq°Pr1vy Counc11fw1th thelr'

not be 61VLLg€d a COHdlthP to Nﬂlch all oplnlons an&

adv1ce to

“ ;v PerY Coun511- T suaject

:= ¥i%£ﬁdd1t1D1 4_;FP01nG ana1y51s, there

the f ract that subclauscs (a"

and (b\ are separutea'”
by a 56?1 colon, subcleuse {b) bcﬁﬁg 11troduced by the
conjunctlon_’or‘ tbus show1ng f{;f thaf the procedurcs'L
suggestd are alternatlve, aqd ;Jere:ore thp subciausa

~.the:
could a0t have bﬁen 1ntended to be/sub;ect of a “ublzci

hearlns

:#:nr._ﬂnlbps dld nct see the matter that wayﬁ".'-*,4”'5;=
'sald tuat wﬁeq the Govcrpor Gen ral referred the matt. :
Lunder snctloq 29 (1)(b) 1t was tc the Court of Appeaj whlch
1s ‘a creatL e of Stature ThereFore, whcn the Court of |
"Appeal purnorted to 51t othcr fhan 1n.pub11c 1t brﬂacbed .
sectlon 20 (3) cf the Cc:ns't::v”lzu,lcm5 whlch questzon was -
:fnever answered by the ConstltutlJnal uourt when 1t wcs:ﬁﬁ
Eiralsed beﬁoru thﬂt Conrt Inst ad tbat Court he sa¢d
dealt Wlth thc'conceot of tLOCﬂedlnas".mentloned in b

cectlon 20" (3) of '; Cnap 3 of che Constltutlon Jﬁ1ch

istaLe5°"

”All proceed1ngs of uvery Gourt and
e Drocnedlngs relating fo. the deternlnatlon
. of the existence or fX tent of a: ‘person’ s_ .
oeivil rights or obligations before. any
-~ Court or other Authority,. including the
' announcement 6f the: décision of the Court:
or other autnorlrf ‘shall be held in- publlc.




From the written judgment of the Court {Malceolnm,
Orr § Ellis, JJ) which was delivered by Malcola J., it

arbears that Mi.”Pﬁiaps'ﬁ

*submltaud that the reference to ond the
“consideration by - the Court of Arpezl-are
"proceedings' as contsmrlated by Section
2% 0f the Constitution. To ‘support this '+~
contentln ne invited the Court to con-
frgider the definition ‘of the word ‘pro-
ceedings' te be found in the Fourti: Edition
coiof 1rowd’ Judicial Bictionary, p. 21241
to 2, No. 44, and submitted that ‘proceedings
as-defined thereln RE2NS 2Ny Process Or
step in the perfcrmance cf a fuaction by a
“Court.. He "urther ‘submitted that ‘*cpinion™
in 25 (1)(b) is interchangeable with
‘decision’. Mr. Phinps. having contended
for an intsrpretation that. the reference
and certification are proceedings, submitted
that both under the Common Law and the
© Comstituticn they ought to have been held
in qu11c= Eoy c3u1d only have been pro-
“perly-lield 1ﬂ private bv exXpress statutory’
srovision.'

Tne arguﬂent ad nsswd to us was rosbd by Lbe
au tion Vhat is the CﬁL1t9 Hr, P?lﬂ;s Sald ‘that thls
qusstion is more tc the =2int than the questlcn of, Whe' .

is the Functlﬂn of the Court? Hﬁ_submjtted that according

tc the Constltutlﬂnf thﬁ Court caqnot be const ed othpr-
nlsc Lhan Fy thre judgés. or tﬁc mat*eT uﬁdﬁr dlscu551on

thers is no dlSCTuilQﬁ for the CoLrt to s1t Gt1““W1S§ than

SO const*tutua and tnere:ore it s

ek

sit

.

puqli and not
in rlvate. Hu subhi;t;g ﬁhaﬁxﬁhgrc is np_fugcfion Qf th¢
Co”rf of Aspeul whether it §i£$.i1 pﬁbllc of “rlvate, WthD
dogs not attract tnc Tl’ﬂi o; re*'-ré5cntat1oh° _iﬂe.u“shotsof

his argument is tnat"h

‘(u-

hearing in rlvatu SFJUld be
uqvavoarably regar d to the extgqt arguud fer by hlm. He

comizared thu 9031+1on in Jamesica with that in England, wherc

w

although the wordino cf section 1% of the Criminal Aruveal Act,
1987, 1s. the same ‘as- secxlon 79(1)(5) of the Judicature

{fmnpllate Jurlsdlctlauz fct 190/ yeL in England the matter

has. Deen madp clea? aeyoud a pmradventure by the Criminal




s

AﬁpealfRuleSf(Formsjgaf:sigééroviding*? 

Mhers the Secreta y of State refers a:
point to the Court ¢f Criminal: Appeal
under s 12(b) of the Act, such Court:
'shall , unless they. otherwise dc?ermlne

'E'con31der such 01ht“1n' r;vate.”_ :

He arguedﬁ. arefore tha t-t e bcing no such “rov151on

in Janaican Law the 1ear1n5 shovld be in. nuullc._':

A_th@ obher hand.,mf;nwcrtc, the Blrector of

Publlc Pros;cutlonsg subw1tted thﬂt Lhe ﬂatter at ;ssue
here 15 Hg cxerc1se cf tne urrrO”ﬂtlve of mcrcy whlch by
v1rtue DE s GG of thc Constltuclon:ef Janalca the Governof-
Geperal oxerc1scd 1n Her ra3esty s name and on mer GEESLY
benal : Jet 1t be noted thct b] s 00(2) of the Constltutlun
"In thc exurc1se cf the powvrs corfyrred on hlm by tHlS_..f'
sﬂctlon, the Covernor Genbr 1 snall act on the recomnenda~-
tlon of ihe krlvy Counc11". Wﬁlcﬁ NGleﬂU 1s not d1351mllar _

to s 24(2} o thm Judlcqturﬂ (nﬁjollate Jurlsdlctlon) Act

whereby -

In. the exercise’ of the. powers conferred _ :
on him by thls segction Lhe Governo*~Cencral
shall act S P : B S

j(a);]on the recomme vdqtlon of the
' S Privy Counc11“ or :

”(bjffwhﬁre im hls Judgment thc matter 1s.'T
itoo urgent to admit cof such recommenda-
“‘tion being obtained by the time

- Within which it may be mecessary Lor
o nlﬂ to’ uct 1@ ‘his dlscretlon.“

Iﬁ résnect of the granﬁlqﬁ o; 3ardon.1n caﬁltﬂl
cas; bv s ; 1f2) of the CO“S f.. of Jamalca the
Goverpor chvral may requ1 :i formatlon to be forwardud
to hlm 50 Lﬂat the Prlvy Couic11 may adv1se blm in - accord-
ance Wltb tae prov1510ns af s 90 .af thls Constltutlon._ ; 

It must 315; be remenbered ina "sv s 32 of the CODSthd;lon,

when the Cove;nor-General asks for the adV1ce of any person




cr authority not ocily is he not bound to act thereon, but

the gquestion whathsr he has so.exercised that funetion
by
shall not be enquired:into/any court. . Ssction 32(6)

provides: - . .

“Any reference in this. Constitution

to the functioans of the Governor-General
shall be construed as a reference to his
powers and duties ‘in the exércisc of the’
executivse ”“thor1t; of Jamaicz and tc any
‘other powers-and duties conferred or -
imposed on him as Governor-General by or
under-this Constitution or any other law."

*hc 11tcrﬁ051ng of those constitutionel provisions
do show that the arrunent by Mr. Phipps is limited in its
relevance even thouah tho discussions are not ab"”t the

sctual exercise of'hi ‘Dowers by the Governor-General h1n~

's¢lf, but is féally bout the “Tullﬂlﬂ?fY to t at exerc1se,

(%3

\uz“s how should that advice or opinion ~ivar

=]
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As ¥r. Forte téiﬁ ed out what is eré'askeé for is
the opinion of the Court which is to bé"fufﬁisheé to the
Privy Covncil. The &25réi$e'does'hotghfhéreforéﬁ réQﬁire
any formal hearing in Court.

In lls CO“trlbh Tior to the debate,

suby 1tted that (u) *hc manner in w“1ch-the'o§inian oy the':
Court of Appeal pursuant’ Lo the referenc» by taz Governor-
qenyral under E ?Qtl)ko) of the Judluature (Appellate

Ju rlsdlctlon; Act is glvcn is not in conflict with s 20(3)
of*the"Constltat;on; {4} Qectlon 29(11(b) does not confer

any jurisdiﬁtion.oﬁ fne-;ourt of Appeal *o give any decision
in public as fegéf&s'a civil rlght ot obllgatlﬁne (3) Because
the decision is the Aerciso of the Lrerogﬂtl"é nf Jéfcy;.ﬁ
whiéh is that of the Govbruor r'ene 1 an éﬁtut of thu Ccurt

of A*Dcal whlch h“b.lt *UIASdICtIOH conFl*med to Apgellﬂte

V

nattcrs, it ollows tﬂat a r@ouest £a9T an fdlnlon under



lemurc1se of the T3‘1'@1'0'":;&..1ve of herc

s 49(1)(b) could’ not IFVOiVé a aeC151on of tne Court of

Appeal, and accordlngly there could be no neccssxty for

theVCéurt-t0'51tﬁin' uﬂllc to hear any rlpht of the
ifioner. (4) Takln s 23{3) in: conjudctlon w1th s 20(4)

of the COHStltUthQ tne observatlon 1s made thac there 15

in act qn absence b?i“altzes 1? the reference u"der
s 29(1)(b) and the o cqq be no Tecal nece551ty to the
Oﬁlnlon requested LO oe determlned 1Q nubllc w1tn the rlgﬁt'
of audlence 1n thw aﬁﬂellant (5) Sectlon 23(3) Qf the |
Cons tltutlon req01;es tha;_the'“roc edlngsvii-céurtfﬁust:'
be concerne& w1th t | GQE”ﬂlnat*On ox thn eﬁiéténcefand:_'
bx:ent o{ a. person s c1v11 rlsnts and obllr thLSs and
where’ the rcferbncu?as 1n thls case 1s no : uncerned w1th
1ch rlahts or. obllgac1o o the:eulnlon-r uﬁsted need 1Gt
be’ oeternlned 1n “uullc avd accordln 1y 15 ﬁot in breach of

$ 20(3) In addltlon9 ae referrei to fhe deflnltlon of

,;yroceedzngs 11 Stroud‘s Jud1c1a1 chtlonary, now}ure in-

ZWhlbh is’ tbat word ae*ln d w1th_referenc; to a Court as

(=]

gi#iﬁé_a oklnlon av151nﬁ an authorlty 1p exsrcise of the

prerc“atlve of mbTCY

hr.nLancr;n dvew uur att@ntlonzto thc ranarks cf

'fLord Dlnlock when 5'-dc ivered Lhe:reﬂortzOL Lnelr Lordshlws

of the Judicial Coﬂm ttee of _Lbe Prlvy Cou1c11 in the appegl

from Trlnldad and 1obajo of d@ Fr01tas v.. enny“(1976) A.C.

435,, The ﬁartlcular rcference theve wgs wk er there is a’

rlght to have the reggr ofntﬁ gAdv1sory Commlttee on: the

_dlsclosed to'é con-

“dv1sory Commlttee was vstacl1shed by

V:_“rlsoner._ The

:stalute, and 1t Was Snght to g1ve_1-s”de11bcr yticns a quasi-

ﬁgud1c1a1 charactor9 or ﬂhlch baszs 1t'was argupd he

"ﬁfiﬁc p* ' of naturﬂl J“stlce requlrﬂd that thc rg;ort

of the Advisory Commlttee_should-




available .to tie  appellant,.but.this was.

This was . rejected in Lhe reuort-of. the

Judicial Committéc in-the following words at page 247F-.:

©248F:

“Excent in'so faras

“Rature of the sxere

"sidesred by the B

'of mercy.  In t

. Section 70(1) of. il
“¢leéar that the pre
Trinidad and Tu,wg

:_tné_ng1c1 of -the
‘visiocn dess fho mo
Tre’atla iship between the &‘Sl"ﬁafed Hinister
'and thé Covernor- u,dblal' cflnp ‘on Bzhalf of

it may have b zen
itution the legal
cisc of ‘the royal
prercgative of mercy im Trinidad and -
T0J¢go rem2ing the same as it was in
England at common lew. At common law
this ‘has always bestn 4 matter which

i
=
1

o
altered by the Cons

:lies solely in the discretion cf the

sovercéign, who b¥ 2 constitutional
cocnvention. exercises it in respect of

"England onn tho advice of the Bone

Secretary to whcin Her Hajesty delegates

her discretion. liercy is not thé subject

of legal righis. It begins where legel

“rights end [ A convicted person has no

legal right even tc have HlS_C& ¢ Ccon- :
ome Secretary in connac-

-
tion with the erc1sb of fhe hrcrccatlue
nd

cvercign the dHome So crbtary is doing some-

‘thing‘*h“t"is'oftun cited as the cxemular'

cf a purely discretiomary act as contra qtad

‘with the cxerc1sc of a auzsi-judicial

function.  Whilc C&Gltul putishment was still

‘a lawful penblty for murder in England "it was

Iy

the pructlce OiHEWQ fuhv uCCTBter LK VLI]

capital case t& c2ll for 2 renort of the cise

from the trizl it dge anﬁ for sacn other
information from such other ssurées as he
theought nighkt help him to ma?m up his Tlnﬂ

as to the qd.v c2 that he would tender to the
severcign in the particular case. But it
never was the praciice for the judgs's resnort
cr any other informaticn obiained by the Home
‘Secrétary to bé disclosed to the condémned
person or his legal representatives.

ne Con

stitution meakes 1t.
ive of merecy in

s of the szme legal

prercgative of mercy in

&
v
>
nature as the roval

Eagliand., "It is sxercised by the. Covcrnor-

- General but 'in Her Fajésty's name and 4n

- Her Majesty's. buhh;fof By scction 7“(2) the
‘Governor-Géneral is Tequired to exercise this

O

drrroratlvu'on_ che 9&&1Cﬂ af g Minister
designated by him, acting in ‘accordance with

P;l e Mfinister. This pr
& than spell cut a sizil

Lo

Her iajesty to that which exists between ‘the



S10-

"1‘Fome oecretary and Her: ‘Majesty in Pnglanﬁ
~ under an unwritten comvention of the
‘UBritish Constitution. It serves to- emkha51se
the personal naturc of the discretion . '
exercised by the desipnated Minister in o
~tendering -his acdvice. - Thv-01ly novel f@ature
~wis - the provision in section 72(1) and (2}
. that the Minister’ vefore: trnderlng his' dv1cc'
Comustyoin a caso whore an offender has been
_._*sLntenc;d to- death, and may, in-other cases,
o iconsult with the thlSOr] Comnlttee lestab- _
lished under séction 71, of which the. klnlster '
. ‘himself is chalrmaxz'bht section’ 72(5) s o
. expressly provides that he is not obllgud in’
any case to act in ac¢ordance with their
advice. In capital cases the AdV1sory
HfCommlttwe toa ﬁhst see the 3ud Q'S revort

_;,;L}as_reaulred
owith tho.case
{gg}consultat1v9~

'¢_ poworr

RSN 1 B u.klew these nrovisions -

. 4Tr¢ not capable of. converting. the functions
‘*of the;Mlnlstvrf,1ﬂ relatlon +0 the advice

3] “from

; ] “urply

"dlSﬂretzbnavy into {unctl ns that are in any sense

quasi- 3ud1c1a11>.Tnls being so the gnpellant

~has'nc.legal right to }ahe ﬂlsclosed to him

L anys material furnished to the Minister and

. the Advisory Comnittee when they are exerc151ng

. their respective funciions under sections 70
[,to 72 of; the Constlbutlon._.-a- -

“in *hls context ;'
-ﬁboth bodles are .

Lormuletlon of the adV1sory enley'.wa adV1cp 1s tnc alms___f

itySééﬁSftC me the Jud1c1al LUﬁftljn 15 excluded and I

repeat-thatfon thn constructlon ut the leslslatlﬁﬁ they

are thﬁmutually exc1u51ve e"ﬁrc1sas whlch the Covernor




[N

refercence . is am;ly and_ TOon tui} illustrate
supparied Dy - hc dCClSlOF of LQLmULiICIQI Commlttec of
the Privy}ﬁﬁﬁgCilfuyon net it r-ﬁ;cm-N;w,dealand ia the

ucmas&vgzlle Pueﬁn [lgsaj,ﬁ,c,,lzs‘a,

'conco;ﬁ 2d wiﬁh;&ng de nt aliy wnrc:L prov151cn as cur

10Ca1 SOCLLDH wﬂlch 15 th bjﬁctﬁof _’ahiséiscussion)°

«~'~"'.*'“,’;JT
The neadnatcz_aads;

q«echon 06 ,f‘thé urlﬂCS Pct &961 provides:

SPrarogativs 3‘*mv&by—-N tbing'in this
Act shail affect the rrerdgative of mercy,
“but tho Goveradr- svwcael 4in Council on the
“tonsideraticn of any: a*cllc$t10n for the
exercise of the mercy af the Crown having
reference to the conviction ¢f any nerson
uy any court or ©2 the s;ntnnre (cther then
_ s»ntanu fixed by law) sa on 2ny
'”:perscn9 nay at any tlm@/aﬁl -fit, whether
o ot bhat perscon has apnd al@é or had the
Cright to- apﬁeal “ﬁalnst the conviction oF
'swntunce ‘either /. or (b)Y If he desires
the s Sblstaﬁue of Lﬁe Court CL Aﬁneal on
- any point *r151ﬁf”i?
“deternmine fion Cyt eh
‘point to the Court :
'*t”crﬁoﬁ anc ths couri” 1 ¢onsider xhb
point 50 referred’ Ffurnisk the Governor-
General with jts-:;_n¢3u thereon accordiagly.’

”EQI it=

. The .defondant wes convicted s:_tw murders.
The Court of Aunnezl dismissed his aprlication
for 1eave-tola&-ﬁel Ee apu 11eu to the: .. .. .
Governor-General 1o ﬂuasn the comvictions.

el he Covurnor-bwrer@1 referred the application
t0 the Court of A_;vu1 under section 4354(h)
of, the Crimes RCT 201, ~The -Court of Appeal,

on tc the Sovernor- Cv“ur“"'

-aﬁvcrseuuo Lh

:0n-the.defendantis petition te the Judicial.
Committee for special leave to appeal from
-the opinicn of . the Court of,Amceal°f_“

_"eld$= lismissing.che petitiocn, that,thea~
wording of scciticn 45 D(u) ahOW 4 that the

-legislature had n2t . intended. that an cpinion.
of the Court of Aruvenl furnished cn a refer-
encz to it under.saragranh {b)-should be .
apneaiable to the Judicizl Committee and

.hzurthvr that .since such.an opinion dic nct
bind the Governor-General or impinge on any

~legal. right cof the de aendant.lt,was.nat.a o
"dzcision' within the embit of section 3 of
the Judicial Cocmmittee Act 1833 and that,




‘Conmittes haﬁj}

_”accordlngly,-;h e Judi a1
20 taln the apneal

fpetel jurlsdlctlop ao

S Thebrrge”_ 'Lauery ( 275) 2 Anu.Cas. 152,

P.C. apnlled CQteri v.i”he Queen {1970}
1 W, L;R _1272 _P_S dlstlnvulshed "o

BOtn m;. Phlﬁﬁ; and Jr; ?or o_dewended or this”

as what was tne eIfect of 5.3 F tnb Judlci“_ﬂCowm¢tt ¢ Act.

The. *osaoﬂcent had tnprﬂ dlswu ed-uhut.the Jud1c1a1 Cﬂnm"-”

tee hgd Jurlsdlctlon to hear +be geal frop tﬂC COUTL of

Auﬂeal o .uow Z alandf'
Jud1c1a1 Crﬂnlftee had to exuhfnc the nauure f.t¥~'yroceeé—
1nES bufureJ”“"' ' ’In the event Lord

Ednund uav1es 1n statlnp th” rehsgnsgfor the remcrt uf thc1r

Lorusalmu Lhat thev had no 3ur15d1ct10n to rrant spbc1a1

1edve to ﬂ“ue 1 sald thls at Page'133 A F

The subm1551on was cnat the 1nstant
reference had resulted in a- deternlnatlon_
by ‘the Court of Appeal, and that determi-.
nation was appealable. Regarding that
- submission the IGL1OUlng comments are
called for. ‘1. The present reference was
‘lexpressly. maae"“V*suaﬁ+ to section 406(H),
“and not to sectici 406{a); and there are
“important dlfferepcos in ‘the wording of the -
two ﬂaragvavhs°-~2 Paragraph a3} requ1¢es _-'

" the question refsrre 'be heard and.
determined. by the: court;.ﬁ. as in the case’
of an-dppeal’, and 1t will be Tecalled that,

“when ‘the case was first referred by the
.. Governor- General. me cinAugust 1972 to the

.. Court of Ap s preC1s»1y what
; ujfhappened the cour+p1tse1f ordering a new

© . frial in February 1973, @nd that:.new trial.
"inromgtlyltakino slace- 1n the following menth.
©3, . The wording o*‘paragraph (b} makes clear
';_thau ‘the cferech io the Court of Appesal is
 fS1QD1y to obtain its 5315tance ... With a.
Cview to the determin atlon of the- apnllcaLlon.
. The: alelCathﬁ__ﬂ gu estlen relates to the
“ }exerc1se of the prerogative of mercy,. and no-
..one but the: Gove rnor-General ‘himself has the
-_;:ultlmate aower s} deal with such an-application.
Its exercise by any otner person or ‘body being

unconstitutional,’ thv' eference of - aay_p01nt
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in the-case' to thc:Court of Apveal is
merely in order to obtain its 'opinion’
. thereon. When its labours are over the
Court of Aareﬂl is reouired to furaish
that oplqlon to ‘thre Governor-Ceneral so
“that he, and he =zlonc, may determine
whether the ﬂauéLcazion for the exercise
- of sthe prerogative of:mercy . is to be .
. 4. Finally, the
reforence itself .(éarlisr
31c-d} maxes clear that
_,theJCOMrt of 3gc 1 were fres to conduct . . -
heir ‘ingquiry’® in such a mannsr and in
'_accordapcb with 3 Cﬁ“rrocedurg as they .
thought £fit znd were not obliged to con-
+form to -the rulus govsraing criminal aopeals

granted or refusc
a,wordlng.ofhth Tl
auoted, ante, Fe i
a

-t Q.I

s accordingly to he .
z¢ of section 406(b }
e judgment of their
conclstcﬂt wlth tnc

Pausing there, i
said that the 1a
itself seenmed. i
Lordships, whoily

- notion: . that the 7op
New Zealand Court o
thereunderais ap el
But, had thei L

>

e 51
rd_? ips QnLerLalqbﬂ any
-doubx: on fhb matter, thoy would have bas
flnq;av d*sde*sw by the reply of the
~Solicitor~-Genaral. in.a speech the effective~ |
ness of which, if their Lordshlas may sa&y so,
was in direcL.reaic tolits admirable brevity..
He made two submissions, and these must be
conqldercd in t.r .

‘Tho se- subm1551bqs shﬂrt*y ‘catpd were (1} The

Court of Angebl WaS qultﬁ upon by the Governo, General to

nerrorm atu tory Funct ops in. flltlon.to Whlch no appeal

‘T.)

wastintendsd;Lonl1e;_ (2) hc 0y1ﬁ10n of thc Court 2

By

Avpeal W¢S nnt appeilable udder the réTev n+ statutes. At

=

na e 130 B D th Ay ordshlps »und:-w~w
The Wordlng ¢f szction 40 ﬁ[n\ of the
Z'Cr mes Act 1961 is such that no power
R o) o auty of - determination binding upon
" the” GOVGYQO&-“EHGTil V2 s ‘entirusted to
“ the Court of- Appeal. ‘The  opinion they
© expressed’impinzediuzon no lega 11 right
~ofthe def ndant’*‘or did 1t wlace any
fetter upon the cxercise by th “Governor-
-+ General of the riysl y*erOPat1Vﬁ of mercy.
For thase” reascsv; their® rdships were
S 7of the opinién that ¢ hﬁy had ne jurisdic-
“ition to ‘entertain the pet ition"dnd humbly
advised Her Maje £y that it ShOLlG be
o dlsmlsbea,




In alh the nolnts ralsed and con51aered 1 comei:ﬂﬁ,_

to thensanf conclus1on hs thu Full C@urt that there 1s~ﬂ5fﬁﬂ

no Obll*&*luﬁ BT the Court of r“"eal to 51t 11 9ub11c

and,there 5o rlght of auolcncp te the 33D11Cant5 or;4*""'

théirflé"a_.rﬂanSDnt tlves mnen.fqm chernor Ceneral

makes.é eference ‘to the Cohrr:of Ayneal under s 29(3){b)jfa

of ‘the" ﬁudlc@ture [ADDe1iaté” édzctlon) Act No

fﬁl ”gnt were. thernby breach»d-‘ﬁ

fundamental ri ights: of the

';Acaéf&;ngly,-i‘would d':ﬁlss thc apaeal




WRICGHT, J.A.:

At the point in time when a convicted person
petitions the Covernor-Ceneral for clemency .he has already
exhaustedigll;rights_allowed:him by .the laws of the.land.
and is then.sgeking,tg:drinkiofrthe.fouﬂtain:of.mercthhich;
tlows ffém;the_throge_and;isﬁadministered.by the Covernor-
Cereral asﬂfﬁe representative of the Crown. :Fe has then.to
await_thege;g;cise,of,the,Governqr;(éneral*s;discretion,_

Sectior 29(1) of thz Judicature (Appellé%e Jurisdiction)} Act

=
i
)

[}
i~

crs to the exercisc of his discretion by the Covernor-. .
General in language which = makes. it .plain that itis not
exhaustive of the subject-matter..

it reads:

29 (1) The Covernor-(Ceneral on the
consideration of any petition for the
exercise of Fer Maiestv's mercy or of any
representation made by any other person
having reference to the conviction of a
person on ingdictment or a2s cotherwise
r=ferred tc in sub-section (2) of section 13
or by a Resident Hagistrate in virtue of his
special statutory summary jurisdiction or to
the sentence (other than sentence of death)
Dassed on = person so convicied, may, if he
thinks fit at any time, either -

{a) refer the whole case to the Court
and the case shall then be heard
and determined by ths Court a2s in
the case of 2n appeal by a nerson
convicted: or

(b} if he desires the assistance of
the Court on any goint arising in
the case with 2 view to the deter-
mination of the wnetition, refer
that point to the Court for their
ozinion thereon, and the Court shall
consider the point so referred and
furnish the Privy Courcil with their
opinion thereon.”
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It 1srman1fest from these provzcléﬁs that in con_':;i t.
51Fer1ng the nlea for meTCY the Gnvernor General ;1n h151:iffi"
%1scret10n mév 1nvoke the alﬂ of the Court oF nppeal in fhe :11;
manner prescrlbe But 1t15 PDVlous that these Drov1s1onsf_j  
only ampllfY what th vaernor General may Ho I‘ he thooses
to 1nvelve the Court of Anppal he may do sc 1n a nanner whlch_   
will give . the petltloner an’ op rtunlty to return to the Court;  _g
and be heard as in tne case of an anbeal Thls 1s Drov1ded S
for in SPCtlon 29(?)(3) If the £bverno* General ado;ts thls.; ; '
method he 1sbound bv the Juagment o_ the Court bec use tne:  :,,,
prov151on 15 that ' e S : - E

UL “the case shall tﬁen be heard and

determined. as in the casé of an. appéal i
by a pcrson coavzcted T [ mph&tls supplled]

Such hearznc and determlnatzﬂn must be bv tﬁe uourt 51tt1ng as l 
an appel]ate trlbunal w1th a11 1ts nowera 1nclud1nq the power_;i_ 

to allow fresh evidence tn be heard

To my mlnd rtls beyond the shadow of a doubt that tne"
prhce%ure under sectlﬁn 29(1)(b) 1s funianentaliy dlfferent

from that under secblon 29(1)(a) Obv1ous dlfferences are “:,.

o l,k Unaer 29(1)(&) the Court 1s enaLled to
LS =*clr,.s*g:ose of the case 1n such marnner as
.. it Zdetermines; but under 29 (1) () it is’ ERT
' cbyvicus that the uqvernrr-General Fetains
“the right of ﬂlspﬂsal and only seeks the
a4id of the Court 1n de61d1na what ‘he may
r’o._i.

:"?mder 2901 ®) . unlike 2 1(1) @), the area
ool 1nv01vementcﬂ?the;Courtgls restrlcteﬂ
'~bv the Lovernor” ner: EO _

'ﬁf?Under 29(1)(b) only ar op1n1on mav 1ssue
from the Lourt of Apreal Lo :

_,AlrfThe vaernor General cannot 1~nore the
o “3udgment of the Court. resultlng from a
reference under 29 (1) (a) but under 29 (1) ()
...~ he is.at liberty not to be 1nf1uenced by
U the” oplnlon expressed,; S




These differences saeak sl ﬁuentlv as to tle nature of the
tribunalvﬁith which tne Cnvernn General is deallng. When
he is dealing with {Lé ourt of.hﬁneal as an anueilate
tribunél, and he nakes the ch01ce, hc thereuy affords the
convicted uerson aﬁntuer chance to h é Huarlng of hls
case'with such conseo”Pnces as flow from tne dctermlﬁatlon |
of an anpeal 1nc1u61ng én neal tﬁ the Prlvy Counc11 1n
Englaﬁ&;::But when hc chooses to deal ultn t}e Court of
Ampeal:as aﬁ.adv1sory body he has' by de 11kcrate c301ce
determined that the nature of tne“ouacome shall r-t e the
same as when the Court sits as &P.ﬁppellwte buﬂy In the one
instance the Court must sit in public but if in the other case
1t was a15ﬁ nbllged 5" do 11k°w156 wbat rcod reason would
there be for:*he ﬁ f rence in the. ay tnat tﬁe rnt ns ore
expressad in thé ﬁtt To my nlnd whst is 1HVa1veﬂ unuer_;.
29(1](b)'i§;.1f I mav sC term 1t the ‘ﬁrlvate” oplnlon of the
Court alone o - | N
Tke ap311cants whﬁ were C”ﬂﬁ’Cte. ofjéﬁfdér_éni N
sentenced tﬂ deatﬁ h ad exh°usted tn: '..ights f agpeal r1“5+
ur to the P:I?y CcunC11 in Enﬂiand buf werse unsuccessfuT 1nu
having théir'CGnviCtioné 0vértﬁTne5."Ihﬂidentical'netitions
to the Covernor General 1n Prlvy uou c11 each apnllcant nray:
) L ajg_; B
(ii}' that his case may be refeifed to
the. Court of Appeal in Jamaica for
furthet leral argungnt and. advice
" from the Cﬁurt cf braeﬂl and advice
from the Court of Aopeal as to the
.correctness and d651rab111tv of the
'conv1cblon aﬁu sent.ﬂlcm
(iii} svch further or cther relief as
' ""_yﬁur ~xcellency the Governor-General

f”nlu Prl y COU?Cll deens Just

A54 your Pet_it‘lo_ne_l_"_wlli ever nray.”
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| ‘In hlS dlscretlon the Fove nor Ceneral uaﬂe 2
reference to: the Court oF nppeal'unﬁur sectloﬁ 29(1)(b) and
the reference was iuly dealt W1th 1n nrlvate and the vabrnor-i"
Ceneral adV1scd w1thout the 1nvoivement of tne anpllcants wﬁo
sabsequeﬂtly broucht Fotlons before 3 Full Court Oﬁalcolﬂ

Orr, Ellls JJ )qursuant to seci1on 3(1) of tre Juizcature

(Ccmstltutlonal Redress) Rules (\?0-- 1) 1%3 far a declaratlon-'f E

That thelr rlghts unﬂer sectlon 20(3)
cof tue Constltutlon wero contravenea

Before the Full Fourt Lhe burthen of ”r. Pa1vns
subn1551on'was that the re;erence to and thc con51derat10n

by the Court of A neal-afe-_ oceedlngs”'as contemplated by

section 20(3) of the'CvﬁStltuLIGn qnd as such nust be dealt
with in publlc._ Sectlon 20(3) (sugru) or v1des |

All procaeélnns cf every court a1d
,proceudlngs relaulng tothe datermlnatlon
oo ofthe existencg ior the ‘extent of a person's.
Ceivil rights or. obllﬁatlons before any court
oo ouOT other: ﬂuthorlty, 1nc1ud1ng the announce-
Cooroment of thé decision of ‘the court cr. other -
5~}author1tyg shall be held 1n Dubllc

By a unanimcus-deCision*th 'MOLvons vbre GISHISSGG- ,Malcolm-Js
dellverlna the 3uagmen 'oF the COLTL sald at pp '55~-

: Te naVL con51dered tﬁt authcrltles c1ted

-_and the submlssvons advaneed,, and. bolstered

by “the dcc1510n in the’ Thomasf case which

- we_accept as binding on-us, we are of, the -

© view that when a ;efereﬁcu is made By the
_Covernor=€eneral to the Court of Appeal -
“ynder Section 25(1) () the. consideration
- of the point is; not ‘2 proceeding of .the . ..
“*Court qnd the OUlHIOP 15 not a. dec151on.-“'”" :

”ACCOTJIHWIY, 1n%.“er1ew therr is nof- B
. obligation on. the Court. to sit. in: Dubllc,
“7land there is no right of ‘audience -to ‘the
anplicants or’ thelr 1= ﬁal representatlves
" For these rsasons the motlons are dlsmlsseﬁ SH

The case refe;rea to 1s Thom?s (Arthur) e R {1980] A C 1255

[1976] 2° All E. R¢ 142 1n whlch the PIIVY COLHCII dlsmlssmd an ;t

appeal against the “Gnlnlon -uakbvaiby tﬁe Court of Appeal 1n
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Lnd

(S ]
i

¥lew Zealand to th ¢rnor-{eneral at his reguest for
assistance on two.questions relating: to . the facts of the case

(pursuant to the srovisiens. of Sectien 4535 (5) 20 tie Crimss: -

fct, 1961). It was heid that:

i

“tOn ths frue constructicsn of secticy “%ﬁ”'ﬁ
~of the 1261 Act an opinion furnished by the
: ‘Courtof Lposal tothe Governor-Cenéral in
' . Tresnenss to a request by him for assistance.
on 2 point arising in an apiiication made to
~hin fir the exercise of the prerogative of
mErcy was nnt a matter on which anpéal 12y
to the Fo EIU3 since the Court’s opinien did
‘mOt determine .any issue:or bind ths fovendnEan
~CGeneral in the.exercise of tie royal ore-
rogative ia any way. Furthermore, since the
"mizinn was .not g iudicial decision binding

1 ke marties it was nat a determination for
the pursc ses of section 3 cf the 1833 Act,
Accordine ths Peard ha” nc durisdicticn to

- entsrtain appsal oand th:uutltl v owould -
therefors i i .

.

"1. That the Full ourt was wrong in law
in -heolding that cn =z reference by the
Gen the Lourt under

- Section 2% (1) (M) of ke Judicature
cooo(hpoellate Jurisdiction) fct, the Court
~was. .correct whén they considered such
. rafaerence: in : 1vut NG TS rtl;leﬂ
-ﬁtqelr mainion €0 eveErnor~-Cenera

in “rivatv w1th9ut th o t11C41t hav

- 117

zudience.

m%

i
in

4]

[+2
e

Accepting 2 sugrestion £rom tha Court, Yr. Phivos

agreed that the real_qu sti01 was how does th

zroceed on A’ refbreﬂre *i'-t b thc'Fo : r-Genaral under

because once th 3 iéia%yfisa‘ oxeé'”ﬁﬁthiﬁfg' nc becomes

pruceedihgé.' The cdse of Aubyn McRean v %, [197¢] 3 W.L.%. 422

Y

o
F

relied on py Mr. Phivps is clearly distincuishabdble and is of ao

in the instant ¢7ss..

e
N o

‘!
A4

l

T
1 .

n

e_shqrt answar.i -supplied by HMr, Forte

WO, relv1n~ wn Thﬁ“qs {Shjr al, subﬂlut» T tha

..ot

there cannat be ...



proceedings without 2z ﬂec1sz n; -ﬁére7 there was no dec151on
by the.Court'ef'h:vea1~5uo determ1nat1on of any 1ssue, o
infringement of anyons's ClVll rlnhts accorﬁln ly secticn

26 (3) of ths Const1tv* whlch reﬂulres a d 'iSiG | annotf

apply. 3?ufthér subw1ttﬂd Ir : rtb, there 15 nﬁ rulu.

governing’ the aanner in whlch tﬁe Court of Apﬂealﬁéﬂals w1th*f?i
a reference under sec t101 29(1)(b) _; d 1néeed ne: one has“15% 
referred tc amy’ guc’*rule,_ﬂWﬁ"'” :
“For. hlS wart Ty, Lancrzn sul:rq:rti:e"1 that the-}éﬁﬁer

in which the opinirn was arvlveﬁ at bv the uOUTt rf Fuueai 13%
not in confllct with' spctzhn 20(2) o‘ t% -”onstltutlon that.cw’
secticn. 29(1)(b) of the Act 83 ‘5 not Cu Fﬂ fﬂ y 3ur15@1ct1ﬁn ;4”
on the*Court- £ Appeal to- clve any deC151nn in nubllc 1n |
respect of ‘any civil rig hts or “bllvatlbns aﬂd further thatff
sincm”tﬁe*déti51o' 1ﬂ exerc1se Jf Lhe prernﬂatlve of mercy |

remained’ wzth the i Ve*nor CLneral'and qﬁt w1th the Fourt uf

Appeal thbru coul iD rc”uirenenh nor ig tpere any 1ebal

necessity for the lﬁiOﬂ reguestei tw bu dﬁtermlneﬂ in nubl*c;;-'

with.a'rlg“ttéf:aualepcm'fﬁitﬁéVéﬁﬁéllaﬁts;f 7OBée;viﬂg that

Lo

sirnificantly, the Adefi ,1t10h o**?”fjcéééinﬁé”.ln Strﬁua s

JudiciélrP"f;Oﬁaryﬁndwhar@3 vﬁtlfﬁs'a”rekerence“to a Fourt

for an’ opinién by an’ ahthorlty 1n ﬂxerc15ﬂ uf' Pefprer gafivek
of mercy'he em;ha51zeﬂ he fact that t}er ‘is no contraventlon"

of section 26(3) ot the *Cﬁ'StTtutlﬁnibEC%usﬁ.tﬂe refereace is

not cqncerdeﬂ Wlth_thu mctters:dpaht w1th by that SeCthm v1z,

the deter 1nat1un ol the ex1stenc fbr*th@_ﬂxLent of a- Pcrson s
c1V115r1 hts or obllcptlﬂnsc_

In re 1v;

did- not geczae tha 907

oplnlon was not a uuc151on w1t31n'taeg“ct EhTGSs 1t 15 a.

matter’ of dlscretm“9 he submlttea, 1+ mLSt bu 1n open court.




but he inSis;ed_that forfsgction-29(1){b).there‘must.be an
open court hearing.and that if there.was a private hearing
there_was;aferng.éxercise;pf_the-diséretiany;;;n~-

: *ﬁith-due_respect‘tg_the 1¢arnsdxﬁueen?s.Couﬁsel I

find ;hesg'submiséiomsaless_thagzconvincing, . Really, there.

has been nc serious challenge to. the submissicms of Mr. Forte.
and #r. Langria which, in my copinion, are correct.

On a strict interpretaticn of szctiomn 20(3) of the
Constitution and section 25 (1) () of the Act even without the
‘aid ‘of cecided cases I have no doubt that the appellants have.
no basis for their claim. . What they are in fact seeking is
an invdlteﬁent:in arrivirg.at the opinion to be given to the.
(bvern;r-General tc enable him to exercise his discretion. in
disposing of.'their petitions. To warrant so startling a claim.
there needs to.be clear authority.. The fact th=t.none has been.
brought.to the attention of the Court is itself authority
zzainst.the claim. | |

ﬂ@éft”frcﬁ the case .0of Thormas (suprz) there is.decided
authority against the appellants® claim. The case of Hichael
Je Freitas vs. Gecrge Zamoutar Benny =and Cthers [1576] A.C. 239

_ ‘ suthority. e e 4 '
is . such-an/ In rejecting a.not dissimilar claim before the

Privy.Council Lord Diplock.said pp.. 247D - 242A: .

"They -turi-next ‘to-thedcontention-that
before advice is tendered it~ the :
fovernor-CGeheral as to the sxXércise of
the prerogative of mercy in the appellant's
~case, ‘the gppellant will be entitled (1) to
be shown the materiazl which the Minister whe
tenders that advice has placed before the .
Advisory Committee on the zrercgative of
cmercy ‘and (2) td bé keard by ‘that comuittee
in reply at a hearing at which he is legally
representeds It is ssubmitted cn behalf .of 'the
dopellant that under sections 70 to 72 of the
‘Constitution the functions of the Advisory -
Cofimittee on the vprerogative of mercy
- estzblished under section 71 are ‘quasi-judicial. -
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”1n tnelr nature and that9 acccralqgly,_<
anyfailure te grant to the appellant’ the S
~-rights he ‘claims would contravene the. rules_,;.y~'

of natural ‘justice and infringée his rlght '

‘not to be deprived of life except by due -

. process of law that is secured to him by L
o sectlon 1(a) of the uonstztutlon.;:.L‘,”_b]ﬁ.

. Exceat in so far as it may - have ‘been- altered”
by the Constitution the 1ézal nature of the '
~exercise cf ‘the royal preroaatlve of. merCf SR
in*Trinidad-and Tobago remains the same -as 'f}"“"
it was in- England at common law, At comnon'g_ o
-~ 1dw this "hag always been'a matter which lies
“L-solely in 'the discretiocn of the- soverelgn,
“who by constltutlonal convention’ exercises
“it in respect of England on the advice of . . .
‘the Home Secretary to whom Her Majesty dele—””"
 gates her dlscretlon.- Mmrcy is not. the TR
“ subject 0% legal rlghts ‘It begins where f:”ff'j-
- legal: r1shts end. A convicted person has no . .
: 1egal r10ht ‘even to ‘have his case considered
by the Lome Secretary in- connection with theg,
exercise of the prerogative of mercy In
tendering his adv1ce ‘to the sovereign the
~~ Home - Secretary is doing: something that is
“often’ cited as the exemrlar of a purely
. discretiocnary act as contrasted with the
oohexercise of a-quasi-judicial. function. =
-.-While capital’ punishment was still & 1awful
. .penalty for murder ‘in England it was the
- practice of i the Fome Secretary in every -
“capital case to call for a report of the case_,
from the trial judge and for such other
-~ information from such other sources as he
_;thouaﬁt might help him tc make up his mind o
~'as to the advice that he. would tender to the -
'$¢53ver61¢n in- the partlcular case. -But it _
~never.was thé- practlce for the judge's report . .
~or any cther information obtalned by the -Fome
- Secretary to be disclosed to ‘the condemned
=_gperson or: hls 1ega1 representatlves,“_c

In mv op1n101 thls furnlshes a complete answer to the
appellants’ CTaIWS end for thls and other reasons already advanced

I agree- t%at the apneals be dlsmlssed _




DOWNER J.A. (AG.)

The apyellants Cooper and Xerr have been before

this Court on two ﬁrev10us CCL&SLOES- fA'r"t*ial-vas ordered

fter the flrst anpcalssee R, V. Kerr a Fooaer 24 H.I.X. at

484, and afterﬁa_seco 13 tr al thb:rf¢qnviCtionS?f03 nurder

and sentences of death were’affirméés;see K. v. Kerr § Cooper

{(No. 2)f31~W.I;RL 292t__Sﬁbséquently;theyhpéfifioned for

speciaj leave to ‘appe ifto the Prlvy CL‘uCil which was

dismisgﬁd"éﬁjllth_Jﬁly; 1965,scr 0rde* uafed;ﬁlsi July, 198s5.

. AFter *ne aeter 1nat10n of tuGSc crlnlnal
proceedings the_appéllants_petltloneakthe Governor*GeﬂchT
purusant to;segtiqn_90;of”thegcdn§ti%uticnfiqf:chc exercise ©

+

the pré?og&ti&e 5£fﬁer¢yfﬁhd it is the refcfs insiructive To

cite the relevwht sect oné.]JThey'réad'aéffoiiows:

Les (1), The. 66Varnof¥Gg crnl rﬂv, in Her
}w[g‘, ,Majecty .5 mame and on :For Majesty s
’"mf**ff-(a} Gvart to any nbran”COPVictcd
©olior o iofany offence against the law
--of Jﬂralca-¢'3araor,;elthcr
“free or-subject to ;wful
'condltlsns,_ -

o (BY erant to qry Derson’ 3 resplte
S0 gither indefinite or- for a
‘special period; from the
-echﬂtidq“ox any - punishnen?
posed: on that perso& for such
'an of;e?c :

é'f--(c:‘)'"-substltu’ua ac less SCVETE” forﬁ
of punishment for that img CSCu
on‘any person for- such an
o*’?e’zces ot

(d) remit tbu whole oT part of any. .
punishrent “inposecd on-any - .
gCISOH for such an offence or

ny penalty or forfeiture '™ 7
Ptb :Twise due to the Crown cu
account ¢f such an ocifence.

(2} In the exercise of the powers con-
ferred on hir by this secticn the
Gevernor-General shall zct on the
rccommendation of the Privy Council.

=iy



"90 (1) Where any person has been_f
.. sentenced to:death for.an offence
against the iaw of Jamaica, the ' -
Governor-General shall cause a.' oo
written report: 6f ‘the case from B '
o the trial: Judge, ‘together with: '__,
~such ‘other information deriveg_'”
oo fromothe. record ofthe:case or .
" elsewhere as the Governor- General
c.omay. Tequire; to. be forwarded to.
“the Privy Council so that the
o oPrivy Council may.advise him 1n
accordance with the provisions S
- oof sectlon 90 of this Constztutlon.,uy'=*

P (2) The power of. requ1r1ng 1nfornaw
.. tion- conferred on the Governsr=
~General: Ly subsection (1) of this
~oosection shall be- exeércised by him
-~ .on:the: recommendﬂtlon of the Privy
ZCounc1l or, in any case in which:
coodin his: Judcment the matter is too ;
oo urgent to admit of such recommendation
- “being obtained by the time within
+ which it . may: be- nbcessary for hlm to
'=,act 1n h15 alscretlon.” '

It 15 1mportant alse to euote the prayer of the
petltlon to determlne what optzons were open to the uoverner--

General by v1rtue of the Constltutlonal 1nstrument '_The prayerf_f.

reads:
"Your PetJtloner prays thct — *

'gqﬁ(ijg,;That he ngy be wrantea a free_
... .pardon by Your. EAcellency in .
__}Prlvy ‘Counicil in the ex erc1se L
~of the powers conferred by
~Section: 90 of the Jamaica
thonstltution,ygg- L

PN LR That hls case may be referred
... to the Court of Appeal in
";nyamalra for further legszl
sooargument and advice from the
.. Court of -Appeal as .to the
Ll ¢eorrectness and de51rab111ty
*H;Jof ‘the - conv1ct10n and sentence;

';;,(iii) sucb further or cther relief
B - -t Your_Excellency, the Governor-
General in Privy Council deems-

AND your péfitioner will ever pray."




Z5.

it w111 De observed tnat SECthD 96 {1) of the
Constltutlon-conteﬁmlates that in capltal cases the Governcr-
General in- Prlvy Counc11 is” enpowered to seek information,
from the report of the trlai Judre and elsewhere, and this
was mereiy adontwng the we‘l Known Constltutlonal Cenvention
which was: ﬁollowea by succes:lve Homc Secretarles in England,

see de Ereltas Ve Bu?ﬁy (1976) A.C.-ZJQ at p. 247 where Lord

=

Dlpluck sald

--”rxcepu'ﬂn sg ' far'as 1t may have been
“ealtered by Lhc Constitution the legal
" nature of the exercise of the royal
cprercgative of mercy in Trinidad and
~Tobage remains the same as it was in
=Englana at common-iaw. At common law
this has always been a matter which
dies: solely in  the discretion cf the
‘sovereign, who by.constituticnal
sconvention exercises it in respect of
“England-on the advice ¢f the Home
Secretary tc whom Her Majesty delegates
her discretion. Mercy 1s not the
subject of legal rlohts, It begins
where leval rights end. ‘A convicted '
perscn has nc 1cga1 rlght even tc have
his‘ case considered by the Heme
Secretary in connection with the
exercise ci the prervgetive of mercy.
In tendering his advice to the
“soverelgn the Home-Secretary is doing
scmething that 1s coften cited as the
exemplar of a purely discreticnary act
“as’'contrasted with the exercise of a
. Quasi-judicial functicn. VWhile capital
~punishment was- still 2 lawful penalty
“for murder in- England it was the
practice ¢f the Hone Secretary 1n every
capital case to call for a repcrt of
‘the case from the trial judge and for
~‘such other-information from such othe
- sourcés as - he thought might help him tc
“make up his'mind as to the advice that
-“he- would tender to the sovereign in .the
‘particulgr-case. But it never was the
‘practice ‘for'the judge's report or any
other infcrmation sbtained by the Home
~Secretary-tobe-disclosed tc the
condemned person or his legal represent-
atives.'’- L



It is agalnst these Constltutlonal pIOV1510nS and

Prlﬁ€;919§ that Parll ent enacted 29 (1) (a) eﬁd (e) of the -
Judlcature (Appellate Jur1sd1ct10ﬁ)Act,- The Fovernor General
reterred ‘the matter to the Court of Appeal and tPe Court of
Avaeal 1n turn gave 1+s oelnlon, As thlS sectlon is part of

the subJect matter,_ln dlspate, 1t 1s perhaps neleful to set

it eut_in extenso: | “

' ”29 (1) The uovernor General on che o
: c0151derat10n of . any petition for
.wghtne ‘exercise of Her: Majesty's
. mercy.oTr. ‘of any representation
- made by any other person having
“‘reference 'to the conv1ct101'uf a
person on indictment or &§ other=
- .. wise reférred toin: subsectlon :
S A2) of sectlon 13 or by 2 Resident
. Magistarte in virtue of his special
¢ statutory summary jurisdiction or
-5 %o the sentence (other than _
. sentence of death): passed on.a person
. so convicted, may, if he thinks fit
“at eny tlme elther---

'f'_(a) reFer the whole case to the
© U Court and the cazse shall then
. be heard and determined by the

- Court as in'the case of an
.;}fappea] by a person conv1ctedg5
._'.or : Sl !

'Flb)glf he de¢1res the a551stance-'
ook the Court on any p01nt
“view to the determlnetlon of
- thé petition, refer that point
o ito. the Court . for their: opinion
" thereon, and the Court shall
M._canstder ‘the peint . so referred.
" and furnish. the Privy Céuncil’
,_gvlth thelr oy;nlon thereOn ”_n_ung T

The glst oF Pr, Phlpps complalnt before the Supreme.
Court and on appea]'was tqat the refcreﬁce te the Ceurt cf Appeal
whlch 1t was: conceded was under sectlon 2q (1) (e} compelled the
Court to hear the Tatter 1n puollc and that the Petltloner had
the rlght to. 1ega1 representatlon,_ Fallure tnerefore he ;;kc
contended to proceed 1n thls ﬂanner resulted 1n a b;eech of the
appllcant S Constltutlenal rlghts nursuant to secelon 20 (3) cof

th?-CQnstitutlonf~ It 1s/the llght of thcse allegat1ons that ‘there




27.

w“s.an aw;ea1 agalnstICPe FCCLSidﬁ Of.fﬁé:SUD“ me_Court

( alcoln, Orr G bllls JJ ) whlch rbfused the aﬂclzratlon o
souahta To understanq tge nature ﬂf the Clal” aad to come
tqi deterﬁlnatlan resort must be madg_t fge Léter;al
1parts of sec tlon 26 of ihe anstitufionf They f;ad és B
‘fcllows:l - | o |

h ed

20 (1) Whenever any perscﬁ is g
with a2 criminzal offonce he shall,
unless the charce is withdrawn, be
afforded a fair hearlng within a
‘rezsomnable time by an independent

and’ 1mpart1?1 court cstablished by
'lav

2
l'D {‘3

(23 hpy court or other autherity
" prescribed by law for the determina-
" tion ¢f the existence or the extent
of civil rights or obligations shall
‘be independent -and impartial; and
where preceedings for such a
“deternination are instituted by any
perscn before such a court or other
authority, the case¢ shall be given
ca fair hearlng within a rcascnable
'*leee -

(1)A11 proceeéln"s of eveary court

‘and’ © proceedings relating to the

existence or the extent of 2 person's

civil rights or obligaticns betore

any court or other authority, including
- the announcement of the decision of the
" “ecourt or other avthority, shall be held
*;1n pubiic."

Thls SPCtIOﬁ ﬁolns Dart 0f Chapter 3 dealing with
Fandamental Rlchts anﬂ Freedﬁms,-_SePtion 13 specifically
mentions as a Fundamental nght the protection of the law. It
“clear that the protection of the law which the Constitution
“Venvisages}%here persons are charged for criminal offénces or
their ¢ivil rights or obligations are being determined. It~
“would ‘not be a“breach of fundamental rights if Pariiament’
empowered’ the Court of “£ppeal to furnish the Governor-General
“yith' their opinion pursuant to section 29" (1) (b) of the * -
Judicature (Appellate JurisdiCtioﬁyACt and the Court' 'sat

'“rlvgtely as the power being exercised is onc of mercy by the

is



Governor Geneéral in PIIVY Counc11.-3A eimilee*sieﬁetieheafese'
in New Zealana where the 1asue was whether there could be an '
appeel to the Jua1c1al Cemnlttee of the Prlvy Counc11 when the
Court of Appcal 1n that country gave an Oplnlon undcr a |

" comparao?c statute see Thomas V. The Queen (1980) A C at p. 1?5.e.

It was held that an uppeal dld not 11e._; Because of the nature
of that casc 'the court 1t would seem chose to 51t 1n publlc or :
'eat least pubilshed 1ts oplnlcq. It may also have hac the -:"

assistance of counsel as. Mr. P%lpps contended However atip;*133

it was recognlzed in that case that "the Court of Apeeal was free S

~such -
to conduct-thelr. 1nqu1ry 1n such a manner and in accordance W1th/

procedure 4s they thoacht flt _end were not obllged to conform'
tc the Rules governlng.crlmlnai-appeals.? The Court of Appeal of
Jamaica being a sdpericreCGuft ef:fecefefhas 51m1*ar powers and
could netetherefore'be-s id to “have contravened sectlen ZG (3)

of the Constltutlon by hearlng thc matter in. prlvate wlthout the.
a551stance-of counsel. -Furtherm TE in’ suppert of this contentlon )
we may n01nt cut that 1t would be 1ncred1ble for a condemned man
to argue, ‘that he had a rlghL to a hearlno in . publlc before a-
Supreme-Court Judge exerc151ng hls'ﬁower pursuant to sectlon 91
(2).of the Comstitution. All that sectlon 25 (1‘ (b) OL the -
Judicatufe (Anpellate Jurlsdlctlon)ﬁct has??gato enpower the_
Court of appeal on a reference to perform wider functlons ‘than

these-performed by a Judge=of the flrst 1nstance 1a-cap1ta1 cases.

The fact thet ‘the Court of Appeal is 1nterposed between the

petltlon and the - dec151on of the GovernormGeneral in Prlvy Counc11 S

does not zlter to the essentlal ChaT&CtETlSthS of the-'

Prerogatlve power, it only glVes the qovernor-General an.'

authoritative source of 3ud1c1a1 adv1ce.. At the end of the day
the novel claim for a declaratlon that'%he appellants' |

constitutiona 1 rlghts ‘have been 1n£r11ged by the fallure of the -




éé:":
Cﬁurt on‘a reference %f the Goverﬁor ueperal to the Court ot.
UAppeal undc 'sectlon 49 (1) (b) of thc Judlcature {Appelﬁate
Jurlsdlctlcn)Act to con51acr the mattpr in ﬂubllc and to Cbrtlfy
'L"t561r op*nlon in phD;lC w1thout rlpht of an iaUleDCE to tnc
| Anpellant” Fails. The Judgment of ualcé1m Jd. in the Suprene

Court was well four ud consecuen Ty tue al is dlsmlssed




