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CAREY, J.A.:

The question whieh:feli To.beLcohsidered:in'fhié appeal ,
was whether an award of damages.fe%'16SS of use of'fhe:feepondenf's
car, was, having regard;foffhéﬁeQEdéncé,geXceesive-athOUQh? to be
reduced. ~We came Te'fhe ceneIGsIeﬁW+ha+ this award of'MCKaih; o
g:ven on - 28th November, 1985 ‘was em:nenfiy reasonab!e and cught not
to be disturbed. We then promased +o nuf Sur reasons in wrlflng.

The reievan? carcumsTances may be summar:ly sTa?ed Oh

--17Th December 1983, The responden?*s Vo!vo mo?or car which was

invoived on ?haf day -in a2 coltision wsTh a car owned by The First -

appeliann and drlven at fhe Time oy ‘he second appeilan? ‘was put in

~thé hands of The repalrers and There IT remalned for f:ve (5) months.




In his statement of c!aim; ThezréépshdéETrnof uhna+srailv included
‘& Elaim for loss of use for the perlod 22/12/83 - 17/5/84
$31,745.52. The first wcmk 5 loss of use amcunted 45 $500 00: be!ng
" charges for taxi=hiréage, There was evndence ThaT The plaeﬂfuff
hired a Toyota Cressida’ mo+or car urom &’ car—h;re f:rm durlng fhe
' Jremalndsr of the time his car was ouT" of serVIce The:esf1mafe,of
“°damage*WBs“ﬂrepared“rOUndwabou+'°+h“danuary,~1984"frThéfréaanrférz
that d@lay was puf “down” To Tre diffsculfy of ob?alntng informafion
regarding the price or +he eva|[3b !ify OT par+s of The car, and- .
alse to the: ensulno fesf:ve season when +he garage was semi~-closed,
i.e., operafing only waTh a skei»Ton STQ*f. )

There was. furfher deiay uS fhe assessor dld noT exam:ne
the vehlcie unTal deh January,s As +o ?hls oerlod iT was said no+
to be abnorma! The JOb 1+=eif vias pu? |n hand near fhe Dnd of
danuarf'éffrhaT year, and all +he por+59 buf for a strut, were avarl—
abie :rThls counfry An- ordﬂr for This parT was puT Throucr b;
.Tu!ephone fo Miami in February; buf was noT supplied unfii May Rt
all The parfs recu:red TOF The rcpatrs were avatiabte, Then Thﬂ Job
wouid have Taken no more Thaﬂ four weeks E" | o

| IT is ciear frow The award Thaf ?he !earned Jche shoughT '
Thaf Ths repairers were: Iess Tﬁan dillgenf ;n obfainlng +hs s+ru+
from fheir anm: dealers for sre d:sa[lowed a period of Sevan weeks.
from The responden?’s c!aim IT was The oppellanf’s comp!atn? none-
Thelsss Thaf The period aliowed was lTself unreasonab!,, ‘fﬁe-:
responden+; |+ was sald musf bc !|nked boTh wsfh hss lnsurars.and
,hls repaire rs, and accordlngty, fhuir defaulfs and dlta+or;ness :_

cannof bo V|5|+ed upon +ho appe!lanfso Pe cafed Charnock V. Liverpool

Corporcrion & snor. [1909J 3 Ai} . R 473 .o show Thaf repalrers

_couid be ncld ilabie for nof cowaOTtna repﬂirs wnfhln a3 rsasonabie

_+:mﬂ in +ha+ case ?he repairors were bcld llabic for a pbriod in

excess of five (5) weeks which was The per;od reoarded in fhe +race as

reasonable. Martindale v.-Duncan Fie73] 2 Al E.R,~355, also cited, was




concerned with delay in putting repairs in hand while The repairers
waited for authorisation fo proceed.  There it was held that The
delay was reasonable because. the plaintiff who was claiming from the
defendant’s insurers could not be certain that he was in & good
position.vis»a~vis the insurers until the repairs had been authorised.

He mentioned Wolfe.v, Brisdan (unreported) [1868] CA, a faconic note

of which appears in Bingham's Law of Negligence (3rd ed.) page 620

which states:

P claimed for ten weekis hiring pending
repairs—repairs actually took ten days—
but P was unwilling fo nut repairs in-hand
untii D had inspected—Held, P had waited
+oo “long ‘and “could only claim four weeks.
The proper course, per Salmon L.J. (4 0,
was to get 2n estimate, forward i+ ‘o
defendants, and say that they wers being

“given a wesk To'dacide whether they would
inspect, falling any response o which the
repairs wouid be put in hand.®

What can be said of these cases, Is thaT they illustrete
that what is reasonable is a ques?ioh of fact depending or all ths
ﬁircumsfances of fﬁe parTicuEaf case and They do not pretenc To lay
down any propesition of izw. Such guidelines as may appear, are
but coﬁhééks'bf cormon sensé° Take the first case, thet was ar
aéfibn agafﬁsf The repaifers (zs also the owners of the car; The
negiigenf driving of which had caused the demage) in which the
ﬁiain??ff.recbvéred an:amouﬁT of #33 ag against the repairers, not
+hé owners;'sThe Court held that it was an implied term of the
.répafférs7.con+rac+ with the owner that the repairsrs would carry
ouTIThé fépairs within a féasdnébie time, namely, five weeks. The
?réaSoh fo?béﬁé”added defay wes that the repairers were short of
éféff; and 5ecause, by agresment with a car manufacturer, They gave

oriority to warraniy repairs on cars made by that manufacturer. The

repairsrs did not warn the car owner of their inazbility fo carry'ouT




b

. The reoolrs ina reasonﬂbie T:me bacause +rey dld noT WISh to- iose

*he owner‘s cusfom,-- -

| TraT fac+uai s;fua?:un IS aifogefher fo be d;sf:ncunsned
from +He presenT case wherwisentwciosure a+ ChrISTﬂas T|me |s usuatz“”
and Therefc e welimknown, _We are no+ of course ccncerned Wt?ﬁ
any |moiicd Term.ln a répasrer ‘g ron?rocf :n Thl: appeal and accord—::_'
ingly ?hc casn realfy *akes ussnowhere,s;ss:"l""' B

So far as The seconﬂ”' iS concerned The deiay abOUT

'whlcn cowo!glrf was mode, bahs oDOU+ Decause *hﬂ owner W|shed fo

oo+atn aufhorlsaflon from Thu insurers before pquing The repa|rs'

¥

'ih .awd ..ihaf WOS & p!aln qncsflon of fac: and Th cour* beid Tha?

The delay was no+ unreasonablb Thls case is noT unhetpful

iilusfr ing as eT does a va!!d reasor for de!ay
in ?he preser+ case ?h re- was evsdence +ha+ +he pePEOu'

dur:ng mh|ch ?ru owner and repasrars wa|fes on The assessor was

'noT abnormai The Judge cpp a éd ;o hava accepfsd ?he ev:dence of

 +he respondenT s au+o mbchanlc uho qave ev:dence in Thaf regard

Thar purIOd does noT soem +o me uneuly pro?racfed an E% tS nof clear'.

_whﬁ? Mrn Chin*Sue would havp wnshed ?he responden+ as “owner of The

darm g a car +o do :r an unaeavour +o m:f;gafﬁ h:s loss,: He h

(D

or+ed Th° accadenf +o h:s |nsurers prompfty He had V1¢sfed the -
dardgs ‘on- numerous occaStons beaweeq 17+h Decenber and th Januaryg'ﬂ
1984' "0 ascbr+a|n The progress of ;he repa:rs, For myseif 1-do ot

see how Tha+ ev:dence shownng —hﬁ perlod To be norrai ard the ex?enf

.of ?he activi y on +he parf of Th“ owner, coutd be assaiied

Now *he rspazr were nOT complefed JnT;! some +1 ie in

May 1984 shorT!y affer *h s?ru. wnlch was ordered from %Iami;

P arrlved !T Tcok, Therurore, 3 fur?her ‘our mon+hs afTer au?hor:sa-

i ?ibh'?o ¢omplefe.WOrk Tﬁe appellan+s are enf:fted fo coupienn “that -




+het perfod of.deléy is unféasdﬁable; andlfhié Ts 50, despife the
fac? thet the par? requsred was not easily obtainable frdm:é dealer
b"CcUSu i“ was no% usua Ely kepT in stock and Therefor had to be
ogdercd from su“plter‘s° | | |

| | B_. the leornbd JUd”e dlc noT al!ow the Tofa! pariod
.clat ned. SHe Hialr!y did not ﬂccenf as safisfabfory The =xpianam
T-en of ?ne responabn?°s mechgniy fh t +he car was only 2 years old
and par+ r@quircd was notT in common use. Shag Thereforep al lowed
a Tofal of eaghT wneks as reaso h;bfo for the procurlng of This car
pérf;” in ?he circumstances of The cese, ?he tearned Judge properiy
Ia}r=c+ ‘H@rsvif ThaT whoe\vr a2y have been responsnb!m for That
de%ay,.The en?ire cost occasionéd fhe?eBVIShéQ!d nbf'bé visited onn
the appsilants. .. .. |

~ This Cour% can oﬁfv 1n+erfﬁro w1+h an award of deamages

if.§+ isLEQ ihoédfnafely h;ah or iou +ha+ no reasonable Judge coultd
Have méde sﬁcH aa.éward, i &t no‘L pbrsuacbd +hat McKain J,, haVlng
d:soifouua a subsfan?lﬁ! pérT of The period claimed, can be held tfo
hwvc erred.  In my View,hshéa§eé.eﬁfi+}ed to ;éhsfdef -
| . i) Théfnfhé.parf had.%bjbe.bfdeféd from foréign.deéférs;

i1) that the part was not one in common use and, therefore,
- not held .in stock by dealers; : :

- TiiY o that the fereign.dealers had in turn fo order from
: suppl iers;

iv)  that the part had to be imported info the island;
“Q) '.?haf ah imporfﬂffcénce'may have béén'required;
She ﬁés reauired fo dea! no+ wi;h some absiracf concrpf of reason-
ableness, but wz?h ?Wu pracTicallfleﬂ of ob*alntng car Darfc no.
ay;j[gbig,wi#h;nnfhe tslanc but from foreign_dea[ers,‘in This_pase,
‘:Eiq hianq, FIOﬁFQQ, No Cour-“L of nppcal woufd.be ﬁfﬁded To orescrebe

time schedules as to what is o be regarded as reasonabte pcr:ods



for loss of use. 1t is a question of fact.
I+ was for these ressons that | came to the conclusion

that this Court shouid not disturb the award of the judge. -

KERR, J.A.:

| have had the banefit of reading the draft judgment
of Carey, J.A. | am in agresment with his reasoning and his
y g _

conclusion. Thers is nothing 1 can usefully add.

WHITE, J.A.:

| concur with the judgment of Carey, J.A.




