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ﬁ‘
R. M. CIVIL APPEAL NO. 55/69 {
. -
' .
" BZFORZ: The Hon. Mr. Jusitice Shelley - Presiding %
‘ , The Hon. Mr. Justice Zccleston ;
N/ . , : The Hon. kr. Justice Zdun 3
P . | 3
BET % EZHN LINDL CORCHO & % DEFZND: TO/ LANTS
s CATHERINE FE GUSC? . ‘ 1
AND N CHARLES C%XP“LL PLAINTIFF/Q SPONDITH
Mr. H., G, Edwards, Q. C., for Defendants/App e“{anté
ir. C., Rattray, Q. C., and Mr. L. Cowan for Plaint 1;f/Respondent.
<;§ ¢« ‘ 20th - 22nd May, 1970 and 11th Decenmber, 1970

SHELLEY, J. A,:

-

Stenton Dacbgtarwa§ the owmner of certain lands at Verdun
in the parish of St; Yary. In October, 1953, he en%ered into
certain arrangements with thé plaintiff, C; arles Campbell, afﬁer
the Flora rains had danaged a piece of the land. According to the

plalntlFf the arrangenient vas that the plalttiff shculd overlook

thls plece of two acres and three souares and cultivate a portion

of it in bananas, reap them, give one-third to Dalosta and the

Hy

plaintiff hinmself to keep two-thirds, In addition, the plaintiff

vas af liberty to grow undercrops solély for himself, T;is

arrangenent was to continue for seven yearé. The plaintiff was

also to pay taxes,.run a wire fenéé and rent an 61& shop there oﬁ

the‘land,.giving the rent to Dalosta, The plaintiff agresd and
SO g  in 1964 boughtisuckérs and cultivated the land ia gananas.

_In February, 1965, Dalosta sold the area comprising tuo

¥
acres and three square chaios for £500.to the first-naned defendant/
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to the land and DaCosta told the Corchos in-the plaintiff's presence -

and hearing that they must arrest the plaintiff if he came on the
land and cut baranas or pickgd cocenuts or brea.fruét. ‘The plaintiff
then said h; would like to be paid for the bananas, and he continued
to go on the land to rezp the undercrops whiéh weré his.

The second-naned défendant/éppellant, Catherine Ferguson,

-

‘is the mother of Linda Corcho. Catherine Fergusbn reaped all the

bananas as they became fit, seventy-one stems in all, amounting to

£62,12/~ in value,

Stenton DaCosta gave evidehce for the defence. He said

that his arrangement with Campbell was that Campbell should plant

undercrops and reap them for his own benefit but whatever else was

reaped should go to him, DaCosta, DaCosta denied that he had

authorized Campbell to establish a banana cultivation. In fact

‘he said that he had specifically told him that he was going to
- 'sell his land at any time and he must not piant any staple crops.

- He said that Cémpbell had permission to sell the bananas thatere

there but the money was to come to him, DaCosta. Both Corcho and
Ferguson:admitted that Ferguson had reaped bananas but the number of
stems reaped was in dis?ute.

The learned resident magistrate found the following facts

provéd:
1« Plaintiff put in possessionhfo cultivate
bananas for .seven years on_two—thirds/oneuthird
baéis. | | v
2, Plaintiff planted (banana) suckers in 196k.
3. fhe second-named defendant reaped them‘in(1966,
.71 stens, costing £62.12/-.
L, FirS£—named defendant ‘in pulling down the old
building dug up forty roots el the plaintiff's
LERANAS,
The resident ragistratel!s reasons ZFor Iudgrent include the followiﬁg
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3.

"I held that a licence fcr value had been created
between DaCoste and the plaintiff and at the raterial
time had not been determined by a reasonable notice
from DaCosta to which the plaintiff was entitled. (As
there was nothing in writing the Agricultural.Srall

. Holding Law Cap. & did not apply). That being so,

e plaintiff was lawfully in possession then and thus

- " .entitled to maintain trespass for any damage done to
his bananas. ¥infield on Tort, page 386, VWinter Garden
Theatre vs. Millenium 1947, 2 A.B.R. 331, 335, 3kh;
Knight vs. Pratt, 5 J. L. R, 57, 61, Ylaite vs. Scott,
¢l. p. 285, 287. " '

ﬁerave Judgment for the plaintiff for £62, 12/- less one~third,
£20,17.4d, plus valuator's fee, 5 guineas and general danages, £20,
amountiﬂg to £66,19.83 with costs to be agreed or taxed,

From that judgmeﬁt the defendants have appealed, Learned
counbel for the appellanto contedded that DaCouLa as owner in fee
51mple granted a llcewce to Charles bkmpbell, that sﬁch‘a licence
was.a personal contract between the licensor and the licensee, merely
giving th; licehéee a right of action for breach of contract against
‘the licensor, but (a) tﬁe licensee éould.not enforce his contract
with the_l%ﬁeﬁsor against’anyone'other.than the licensor as there
waé no privity of contract with any other person; (b) thét the
licensee has no intefest or estate in land and cannot briné an action

for trespass. He further contended .that irrespective of the terms

the agreement, a licensor can terminate a licence at any time but

4y

o
as against him.the court will accept the fact of ferminatibn but will
grant damages for breach of contract if the termine tioﬁ period is rot
in keeping with the ter 1s of the: agreeﬂent and where no such period
_is agreed on if the period insisted on is not reasonable. Applying

that principle to the instantAcaSe, he contends that the licence was
in fhe terms set out by DaCosta until he sold the place, Corcho was

at the time of acticn tne fee simple ocwner of the pre' . There

was no relationshlp of llcongor and llce:s ee bstween Corcho and

- T wn Al e ~r~5~.~ncu_q pEI | ~ N CAr L. o 1T e pvAm e
SRR NG y SOULG DL JINJSTCC LLE LLCE . sl o T2y The O R
S e N v ms gy b S~ 1y - o s PENION . I LR A
OL SR IonenlE - Co oo Link o Lenny 1 o PRNE SRU - Ll [T C ] o8

licensee, he sars, had no right to nosseasion azainst Corche, tie

fee simnle owner, and, therefore, cculd not tring and succeed in an
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action for trespass against Corcho. His cause of action, if any,

would be against Dalosta, lir, Edwards cited in support of his con-

tention, vlore v, Theatrical Proverties, Ltd. & testby and Co, Litd,

(1936) 5 Iﬂlo E. Ro, ""830

He ‘contended further that the resident magistrate has in
effect found in law that the notice given by DaCosta to the plaintiff

did not specify or stipulate a reasonable time in which. the plaintiff

-sheild leave the land if it were not aJreasonable notice and

inferentially invalid and so the plaintiff still had a right to

remain on the land, e argues that whether reasonable notice is given,

is separate and apart from the fact of termination, but that the court

will not allow the licensor to trest the licensee as a trespasser
during the period. In support of his contention he cited The

Minister of Health v. Bellotti (1944) 1 A. B. R., 238,

did as a result of

Mr, Rattray has argued contra, that ¥r, Zdwards has

ignored the licensee who is entitled to possession, a develonnent of

the law that in ZEyrinston v, Erriaston (1952) 4 A, I, R. 149,
Denning, L, J., as he then was, created a licensee who was entitled

to possession; that is, a licensee who by virtue of agreement with

the licensor, and by virtue of doinz something on the land which he

:genient with the licensor, acquired an cquity
in the land gaving him exclusive rossession, and, he sutmitted,

allowing him to maintain en actien in trespass. Nr. Rattray further
subnitted that when two rerscns got together, one the owner-licensor,

and there is agreement that one shall plant crops to be sold, part

to go to the owner and part to be kept by the person planting, once

there is such an arrangenent the nature of the licence crezted gives

the licensee an equity in the land. If that were not so, taen he

could have no protection at all in regard to the crons., He maintained

<
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5.

The distinction between Errington's cage and the instant

case is, whereas in Zrrington's case the equitable right could grov

O

into an equitable title because of the arrangement, in this case the
L] . . .

licensec to perform. The eguity created in the inst nt case, he

contended, is one which runs with the land and from which no one can
escape save a bona fide purchaser for value without notice. ile con-
tended that when a person in the position of the 'plaintiff in this

¢ase brings an action in trespass, hejagainst whom such action is

brought if he is the bona fide vpurchaser for value without notice,

has the onus to set up that defence., He submitted that in the instant

;ase that defence was never set up. The defence'that was set up ﬁas
verely: I an owner‘of the property. That defence, lir. Ratt;ay
conte;ded, is not available, Lowever, since the defén@;nt went .there
and saw what.the'positioﬁ VIaS. Corcho, therefore, is a rurchaser
with notice. Such notice, he contended, would éither be éctual or
éonstructive becauSe the'plaintiff was in possession and the fact

of tre plaintiff's posSession_places an intending ourchaser on his
ézquiry as to the capacity in whicﬁ the  plaintiff was on the land,
Indeed, he said, such enqﬁiry is reqﬁired'by the prbvisi@ns of tée
Conveyancing Lew, €ape. 73, section S, sub-zection 1, paragraph (A).
His contention was trat tl§ purchaser of property in Jamaica has a

duty to go to the property being purchased so as to be put on his

~enquiry in relation to what is taking place on the property and if

parsons have acquired equities, even although they are not registeratle

or registered,then the purchaser has notice by reason of beinz put
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case and others were not Lontlonaa. He drew to our attention the

criticisms of Professcr %ade in the 1952, 68 L. Q;R.,and'another

‘criticisz by lir, R, E. Megarry, as he then was, at page 379 of the

same Review. , Later decisions counsel for the appellants contended

.

have accepted Errington and Brrington &s decided on its own particular
° : .

‘facts as stated by Professor Wade in his criticism of the case. . It

was said that it was an attempt to create a new species of interest

that no other judge has supported. Vhatever critibismS'have been .
levelled at Errington v. Errington, it must be observed that it has

not been reversed.

This has not been an easy mutter to resolve. The findings

of the learned resident mag strate undoubbedly placed the plalnt £/

respondent in a strong position so far as hlu rights to the crops go.

Y

On the other hand, is his position really as strong, or, perhaps

I could use the word 'similar' to that of the occupiers of the house

in Errington v. Errington and, similarly, the occupiers in the other

.
case, in Invards et al v. Baker (1965) 1 A. E. R, 446 wnich was also

cited by Mr, Rattray? The following is the summary of the facts

[}

in Errington v. Errington: In 1936 a fzther bougnt a house for his

son and daughter~in law; he paid £250 in cash and borrowed £500

from a building society on the security‘of the hrouse, the loan being

repayable with interest by instalnments of 15/~ a week. The house
was in the father's name and he was responsible to tle building

‘soclety for the payment of’theAinstalments.‘ He told the daughter;in—

"law that the 5250 was a present to her énd'ﬁer hushand and handed

-the building 3001ety book to har and said tn 1t 1f &nd when she and

bher husband paid all the instalments the house would ve their pro-
perty. Z¥rcrm that date onwards the dazughter-in-law paid the instal-
nments as they fell due out of money ziven her by her husband., In

1945 the father died 2ud by ‘his will left the house to nhis widow,
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~remain in pozsession so long as they paid the instalments to the

. i
building society and therefore they were not tenants at will of )}

the premises, It was also held that the daughter-in-law and her

husband were licensees having a permissive oc¢cupation shori of a

-—

ténamcy hut with a coﬁtractural or equitable right to remain in : :
possession so long aé they paid tie iastalments wkich would grow to a

. . : : . . |
a good equitable title to the‘house when all the instalments were |
paid, and therefore the widow was not entitled to an order for ‘ _ C
possession. ‘ ' AN ';;; : '. _§

In Inwards v. Baker the facts are summarized as

follows:

"In 1931, the defendant was considerirng the buildirg
of a bungalow on land which he would have to purchase.
His father, who owned some land suggested that the
defendant should build the bungalow on his land
ard make it a little bigger. The defendant
accepted that suggestion and built the bungalow
. . himself, with some financial assistance from his 4
: father, part of which he had repaid. He had lived i
in the bungalow ever since. In 1951, the father died.
The trustees of his will who in fact visited the
defendant at the bungalow, took no steps to get him
out of the bungalow until 1663, when they claimed
possession of it on the ground that, at the most,
the defendant had a licence to be there which had ins
been revoked.

Held: since the defendant had been induced by tis
father to bBuild the bungalow on his fother's land
and had expended money for that purpose in the 4
expectation of being allowed to remain there, eguity

would not allow the expectation so crsated to be

1=

defeated, and accordingly the defendant was entiiled
to remain i occupation of the bungalow as against
the trustees." '

The plaintiff's interest in the instant case is really
in the crops that he cultivated. He does not pretend to have the
sort of interest in the land which the parties having, what I would

call, residential cccupation in the tvo cases cited above possessed.
] & P

Theirs, in my view, was an interest created by threir expenditure,
on the one hand, and by the assurandées they had received on the other
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prorerty, the only dispute, if one nay

was a5 to the reaping of the banara crop.

that bananas do not mature overnight, or as quickly as the underersc

dc, and therefore it is not surprising

arise over what may have turned out to

rather, a reaping over a prolonged period of time,

right acquired by the plaintiff in the

same nature as the rights of the part

czll it that, which arose

It is common knowledgs

that some difficulty should
be a prolonged reaping or,

In ny view, the

instant case is not of the

ies in the Errington case and the
Inwards v. Baker case., Indeed, I do rot think that the plaintiff in

this case has ever contended for any such rights,

True enough, his

action was breought by his lawyers for trespass, it appears, to land

and also to crops but that is a matter

which probvably arose out of

the lawyer's mind. Clearly, what the plaintiff wanted was his bananas

or, rather, his share of the proceeds of the bananas.

Let me say here

‘and now that I do not think that the learned resident nagiztrate's

*
finding of fact as to the arrangement under wiich he acquired his

~right to a share in the proceeds of the bananas can be disturbed.

The court invited counsel to consider whether or not the

learned resident magistrate'!s judgment

vas one for trespass to goods -~

that is, bananas- and, if so, whethef it was open to him to give such

a judgrent. Mr. Edwards contended that he did not find trespass to

goods and that it was not open to him so to find.
what the learned resident magistrate was saying was that the licence

 in the land continued, so that plaintiff was lawfully in

of the land .because of the licence, and
trespass - that is, trespass to lénd.
said, never directéd'his mind to the di
of DaCosta and -the position of Corcho,

He said that

ossession

t3

taus entitled to maintain
The. resident nagistrate, he
stircticon between the position

Corcho bought the fee simple

- <

absolute therefore he bouz"t all the crops growing on the land,
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- in the person who vlants them and. the owner of the lard had no ri

Perhaps it does mean that what he ¥

by tfr. Pattray) in the following way: He says that the ratio in thosé

cases, certainly in Kilbourne v, Caymanas, is that the deferdant

)

-

had acquiesced in the plaintiff's owhership‘of the crop ard the

3

[SNH

mage him a licensee by giv

o

ne him permission to reap. They naid
139 I D .

,him.for crops they had destroyed before, and having admitted lis

ownership of the crops for such a length of time, they could nct then

_say at that late stage that he was not the owzner of what they lLai

reaped, and he pointed out that in both Xilbourne v. Cayuanas aﬁd
Ramsay v. Yalker the parties to the action were the parties‘to the
licence agreement, |

Mr, Rattray took the view that the learned resident

Fa

magistrate's words "and thus entitled to maintain tresgass for any

" damage done to his bananas™, seems to indicate that the resident

magistrate was considering trespass to goods and the question therefore

would arise as to whether plants cultivated,like baran=zs,would forn

part of the rexlty, or would be goods. That point was decided, he
ceid, in Kilbourne v. Caymanas per Jackson, J. A.,, at page Les,

He argued that that'case establishes that fructus industriaies like
bananas in the instznt caée ~re goods, the possession of which vests

nt

q

to renmove and sell then. Thersame prirciple, said Mr. Rattray, is
stated in Rawsay v. %Walker, mentioned above.

I think that the resident magisfrate's judgment was a
Jjudgment of trespass to goods, nanely, the bananas.. I pust confess
tﬁat I reached this conclusion not ﬁithout sone difficulty. I’am
not sure wha®t the learned resident magistrste neant by his pﬁrase,

"that being so, the plaintiff was lawfully in possession then.,"

was thet since tze

ras saying

licence had not been determined by a reasonsble notice from Dalosta,
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judomert the cases of Enight v, Pratt, 5 J. L. R, 57 2t nace 61,

At the top of that vage there appenrs this statenent fron the

"Ity therefore, becones necessary to comsider

what is the position of a licensee who is grented
s ‘ a licence to enter upon land, sow food crops

. - and reap then," ‘

»

Then the learned Chief Justice dealt with the question of reasonable

tine to quit-and remove any property which the licensee had put on

the land on the faith of tpe 11cence, and further down the page the

learned Chief Justice made the observation that had the actior been

founded 1n contract and not in tort the arpellant would have been

entitled to succeed, then went on to show that under what vas then.
section 195 of the Resident Lavlstrate s Law Cap. 432, now section’
190 pf Cap. 179, the resident magistrate who tried the case could
have nade the amendments necessary for the purpose of detsrminzng
the‘reél qgestion in contréversy between the parties, and went on
to give a findin 1 that the appellant as the licensece was entitled
by reason of the vremature breach of the licence to danages
comnensurate with the loss he had wrongfully'sustained°-this of

" course, in spite of the fact that his action was wrongly brougnt.

Then the learned r051dept magistrate in the instant case

went on to consider, or certainly noted next, Vaite v, 3Scott Cl,

pp. 285 to 287, AT’at vas a case in which the plaintiff clainmed
daméges from the défeﬁdant for trespassing on his cultivated land
at 0ld England and reaping therefron é QUaﬁfiéy of escallions and
of thyme, - That actioﬁ was brought by the llcen ee who vas allowed
to cultivate on land belonging to one lrs. Francis - on land

belonging to the licensor
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services as a rent

collector but the action was brought azsinst the purchaser fron the

licenseor, The court said in his judgment delivered by Adrian Clark,
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- case, where the court held that the plaintiff woul

(the licensor) who had bought tae promexty, bouzht the fee simple

~
L3

free from encumbrances. I ncu guote from what Adrian Clark, J., said:

"The plaintiff therefore can have 1o ri ignt of

action for trespass to land against the defendant
vho took possession after the tenancy had been
deternined by Mrs. Frencis. uhat other rights

if any hs way possess and againzt whom and by what
nrocedure they might be enforced it is not for t‘io
Court to declare upon the hearing of this appeal.

-~

The point I wish to emphasize here is that the learned
resident magistrate in the instant case nhad in wind a decision in

a. case in which the facts were not very different from the instant
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‘action for trespass to land. With thrat case in mind, it seens not

unlik elj that what the resident magistrate was awarding danages for

TN

in the instant case, was trespaés to the crops. Then he iwnediately

proceeded to give ju*wment for the price of the banenas w.ich vere

cut and sold by the defendants, less one~third of that price. together

ﬁith valuator's fees and an avard for general damrages,
| _Now, was it open to the learned resident gistrate to

make such a finding? I think the crucial point in thé answer to trat

guestion nust be: was Ccrcho a purcha;ér of the fee simple for value

Qithout notice of the plaintifffs right to the bananas? The learned

resident magistrate made no specific finding onjthis poirt. The

plaintiff's evidencg cn the point is
"I learned éo Zfﬁat the place was 30167 when that

lady's husband took charge of it in Febru:ry of

) . 1965, In February, 1966, Kr. Corcho came and took
" over the land. T spoke to him. He left. DaCosta

cane to ny houoe the Suanday Zgresunablv hie Sunday
folwov1n57 Uecsta told me something when he casme

the Sunwaj. As 2 result I went to my lawyers and
got certain advice. On the 21st of larch 2alosta

care back to re with the first-naned deferndant znd
ker husband. Dalosta said to t“-ﬂ both in ny pre-
sence ti at is I cut a b 1 a

. or coco

- send ne
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wife; and DaClosta first notilied the plaintiff of his.sale to the

o o At i

Corchos on the 29st of larch,

the licence¢ would have taken place on the date of this confrontation

that is the 21st ¥arch, 1966 -~ and the period of reaso

o doubt, then, the

e

terzinaticn of

ade

3 T : . .
would necessarily operate as from that date. Clearly, the Corchos

were avare that the plairtiff had some rights

on the proreriy. They

accepted that he had a right to the undercrops and they acquiesced

-"in his reaping those undercroos.

The clear inferecnce

had knowledge of the plaintiff's rights, certainly to

before they purchased,.

The plaintiff's evidence is that [lir.

is that they
the undercrops,

Corcho

came to the land in February, 1956, and the defendants say that the

visit with DaCosta, accompaniéd by lr. and lirs. Corcho, took place

. in May. From the vay.the case was conducted, it is clear that any-

thing that cawe to Mr. Corcho's knowledge on the occasion of his

visit in May, must be imputed to his wife also.

There is no eovi-

dence of the specific date in February when he wygat there, or of the

specific date on which he bought, but it seems to me an irresistible

inference that he went there to look at yhit he was about to buy. I
) o

am unable to conceive anybody purchasing land in tkis country in that

fagshion without first inspecting

- spoke with himj; T think

that he must have kznown what the

e
t

is a

it.

e

pla

On that occasion the plaintiff
further irresistible inference

ntiff was claim’ng.

It is my view, and I so hold, that the defendant, Corcho,

wenot into this

transaction well knowing what the plaintiff was

claiming, as the learned resident magistrate found, was the agreement

between himself

nd DaCosta, n

entitled to undercrops but wa

value of the fruit from the

those baranas and

T

50ld ther

en

ely, trat the plaintiff was not only

s also entitled to two-thirds of the

bananas,

5 N
socds of the plainti

The defendants having cut

have, in my view, comuitted trespass

. 5 +
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13.
[§
himself, I take the view that the learned resident rmagistrite

e

did substantial justice between the parties and I weuld dismiss

this appeal with costs of appeal to the resrondent, $50.

EDUN, J. A,: I agree with the dismissal.
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