
491J.L'i v. R,. (HYAT.ALI, J.A.)T.]

CORNILLIAC v. ST. LOUIR

A daDger of leaving the issue of manslaughter to a jury ,,,,ben there is no evidenct:'
to Rupport it, and jor this purpose '",e ndopt wbllt WAS ststed by C..\SSELS, J.~ in
R. v. Gauthier (8'llpra) at p. 119:

"A jur.y cannot return a verdict of manslailghter except upon the evidence.,
If there is ~o evidence and a judge leaves th ~ issue of manslaughter to'8 jury

B then tbpre IS a real danger that a jury may, 101' reasons of sympathy with the
accuspd person or disapproval of the conduct of the deceased pErson, adopt a
soft option Byailable and evade their duty, which is to return a true verdict
according to the evidence, by returning a lesser verdict which there is not a
shadow of e,ddel1ce to support. There was here no evidence upon which the
jur.r could reasonably have brought in a verdict of manslaughter; on the

C contrary, the evidence wa..s all the other ,vay."
)

The appeal is therefore dismissed and the conviction and sentence arc affirmed.

Appeal dismissed.

D

[COURT OF ApPEAL OF TRINIDAD AND TOBAGO (Wooding, C.J., McShine and
E Hyatali, JJ.A.), January 11, 1965J

Damages-General damagc8-PeT8onal injurie8-AwaTd 80 inordinately lou: a~8

to be a wholly erroneous estim.a.te of damage ~u8tained-Matters to be tahen info
account in assessing gellcralaam~Q.ge8 for personal injuries.

Pleading and Practice-Claim JOT general damages for personal injuries-No
at'erment in RtaJc1nent of claim. 8pecifying l088 of pecuniary prospects- }Vhether

F plaintiff debarred from cl.aiming da1nageB therefor.

In consequence of the negligent driving of 8. motor vehicle by the respondent,
the appellant sustained a compound, comminuted, complicated fracture of the
right hump-rIls in thr middle of the shaft and e. fracture of the upper end of the
radi!lS and the ulna at the right elbow joint. Throughout his stay at a nursing
home for twelve days after the accident he Buffered intense pain and for eighteen

G months therAaftp.r hp. ~()ntinued toO 8uffer pain but in diminishing intensity over
this period. The fractllr€8 eventually _healed but. the range of ~ovem€"I1t v of his
hand \"'3:;; limited to :2iJ~. In addition, arthritis had set in. it wa~ l}k(~]'y to get
worb(' and he WAS no longer able to play thc_nlusical instruments (piano snd
saxoph:ll1ej h0 was fund of playing.

-At the tune of the acddent all November 19, 1958, he was 48 'vears of 85!t~.

H earned a.. sn.ls;'.v of $865 per month as assistant to the sUJlerintend~nt in ch8;g~
of the cenJenting openltiollS of a company, and was being grooIDf'd to take over
tb(~ B'c;perintendent's job whose cbntract was about to ~xpire. But for his
disf,bility resulting frorn the accident, the appellant would have been promoted
t-0 thf.t j'.::b ·which cg1T.i~d n salary of $1,250 per month with the perquisites of a
WJ!Y'. plDy-supplied home -and car. Instead his junior got the job and his em-

J player);! whoesteelued hirn-greatly, put, him in charge of their bulk cement plant
at ~, &alary_o£ $1.050 per month which, it was stated, was more than the job
was l\'ortb. ~

A judge awarded him $7,500 generaf d;mages and $1~035.RO special damages.
On appeal against the inadequacy of the general damages awa,"ded the appellant
maintained that they were a wholly unrealist.ic estimate of the damage sustained
by him. The respondent. contended, ifl,ter alia, that it was llot open on the
vleadings for an:" regard to be h9d to the appellant '8 loss of pecuniary prosp~:>ets
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as provo1~tive w~rds of aD ,extreme and exce~tional :har8eter, and f:ihoul,d hiive A
been left(to the Jury as endence of provocatIOn. \\ e do not agree. Tne test
pr(lpOUDdf¥i by Viscount SIMO~ co~tewplates word~ of a. violently Pl\Jvoc~tiYe

character; or the use of words In CIrcumstances of all extreme and exceptIOna.l
dwraeter:' Aceordingl~', in considering whether thE.' t.aunt in this ~asf' satisfif'd
that test' we n1ust look at the whole of the circumstancf's objectiH:ly for the
purpose of ascertaiuing what effect it would han~ all B l'l'3.SoDnble mon. and not B
for example on a man afflicted with want of balu,ncp, defedive ~eli-c(Jntrol,

sexual inll?equl:lc;y, or bitt·er feelings of jealousJ·. The reality of the nwttcr in
this case tis that the appellant was supJ)lanted by another nlall in the nt1ectioll
of the decea.sed. He ,vas determined tD re6unw his irregular relationship with t

her but he failed in his efforts. This provoked, if anything, bitter feelings of
jealuusJ7 and resentment in the appellant.- And the fact thAt he went to the C
horne of the deceased with eo knife cuncealed on his person and did what was in
his Inind , as he confessed SOOD afterwards to P.C. Lewis, clearly showed that hib
intention was to kill or inflict serious bodily injury on ber ii she spu~ned his
pleas to return to him. In this setting it appears to us that the true effect of
the taunt was to accentuate his jealousy and inspire him with the intention to
kill. The type of wounds inflicted on her and the "ulnerable areas to "'hich D
they ~were directed were cle8Tl~' demonstrative of that intention. And, as 'was
so aptly :said ill R. v, Gauthier (oj (29 Cr. App. Rep. at p. 118), ill {:ircumtituuces
nearly similar tD the instant case, jealousy

"is not an unknown motive for murder but motive is not provocation. A man
may conjure upon a motive or reasons sufficient for' himself to cause him to
kill but it does Dot follow that that provides evidence of provocation and it
onI3- creates con!usio~._~f it is sought t.o establish provocation merely on a
foundation of motive. t! -'

/'

An alternative 5ubmis~ion of counsel for the appellant was that the la.w as to
provocation by words has been modified in this country since the enactment in
the United Kingdom of the Homicide Act, 1957. In support of this contention
he referred us to s. 2 of the Evidence Ordinance, Cap. 7, No. g [T.J. It is true
that s. 8 of that Act has in fact modified the law as to provocation by words as
settled in Holmes v. D.P.? (supra), but the parliament of this country has not
enacted similar legislation. As to 8. 2 of the Evidence Ordinance [T.] , it
provides ~~ follows:

"\V~ever a.ny question shall arise in allY action, suit, informat.ion, or
other p~ceeding v;hatsGr'ver in or b;forc auy court of justice, or before aDy

peroon f,11iving b.y law or hy (;0li::.:.elil· oi IHHLit's authority tv bertI', reeeive, and
examinp~evidence toucbiilg the admissjbility or the sufficiency of finy evi­
dence, Pr the ccmpetcnc~' or obligation (';1 any witness to give evidence, or the
swearirig;' of any witness, or the form of oath or of affirmation to be used by H
any wittfcss, or the adulissiLility of aD~i question ,put to any·witne8s, or th(-;
admissibility or sufficiency of any document, writing, m8t.ter~ or thing
tender~~in evidence, every such que~tion shall he deeided according to the
law 0i·1ngland for t.he time being in forcf'."

It is S' c.~cn.t to. sa~ that ~besc provisions d? not su~port thl'~ntention of I
counsel .E the applIcant since they utal WIth questIOns nrISIng as to the
-~dnli~8ibili~.Y.. or sufficiency of nny d.l'cu:oent, writiD~ l matter l?' thifl.g tendered
In eVldent~. the CO!llp~;teDcy or obhgatlOD of finy WItness to gIve eVIdence and
!natters i~6idental theret:J.

:For these reasons we uphold tnt> ruling of the idal judge that t,hert? was no
evidt:Dce of provocation Gt tv 1>c left tll the j :..!1'V, and l~JllsiJl:r tho t he acted
quite properly in directillg thpm that t~ verdict af"n1nnslau&hter wa.s not open to
them. In this ~ol1n'='cti()D we think it approl}riate h.l draw attention te the
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since he had m.:a'.de no a.verment therein specifying his occupation, his pecuniary A
prospects and the Extent to which they had been affected.

Held: (i) n6~: sueh averment wa~ necessary since the loss of pecuniaI1'
prospects was not an itenl of special damage but OllE' of the class of items to be
taken into account in the assessment of general daulages. Dictum of Lord
GODDARD in BritiBh Tra,n~p()Tt Commission v. Goutley (1956), A.C. 185 at p. 206,
applied; . B

(ii) the cODsi~eratiolls which ought properly to have been borno in mind in
assessing the general darnages were ,8) the nature and extent of the injuries
sustained; (b) lbe nature and grsyity of the resulting physical disability;
(c) pain and suffering; (d) loss of amenitiss; (e) the extent to which pecuniaIY
prospects were affect.ed; /'

(iii) the SUIll awarded as general dsmages was a wholly unrealistic e8tim~te of C
the damage sustained by the appellant and ought to be increased to $21,000.

Appeal aHo1.l:ed.

Cases referred to :
(1) Taylor v. Southampton Cor]lOration, KEMP AND KEMP ON DAMAGES, Vol. I,

p.640. D
(2) British Transport Co-mmis8ion v. Gourley, [1955J 3 All E.R. 796; [195GJ

A.C. 185; [1956J 2 \V.L.R. 41; 220 L.1', 354; 100 Sol. Jo. 12; (1955]
2 Llo.yd·s Rep. 475; [1955J T .R. 303; 34 A.T.e. 305, 49.

Appeal by Yictor Cornillia.c against the quantum of general damages awarded
to him by GEORGES, J., in an action against the respondent Griffith St. Louis
for damages caused by his negligent driving of a motor vehicle on November 16, E
1908. The facts are stated in the judgment of \VOODING, C.J.

Cur. adv. 'Vult.
WOODING, C.J.: This is an appeal on a question of damage~. The appellant

was 8 victim of a motor vehicle ac'cident on November 16, 1958, and was awarded
$8,535.80 as compensation for the injuries, loss -and expense which he thereby F
incurred. This sum included $1,035.80 being the whole of the special damage
claimed. In effect, therefore, the appeal is against· the assessment at $7,500 of
the general damages allowed. This assessment, the appellant contends, was
wholly inadequate.

It is common ground that, ill order to succeed, the appellant must show that
the amount awarded was so inordinately low as to be a wholly erroneous esti~ G
mate af the damage sustained. It is essential, therefore, to recapitulate the
several considerations which the learned judge had to bear in mind when
making his assessment. I think they were Accurat-elv summarised bv the
respondent '8 counsel substantially as f;1]ows: (i) the n~ture and extent ~f the
injuries sustained; (ii) the nature 2Dd gravity of thl:' resulting physicBl di~­

ability; (iii) the pain and suffering which had to be endured; (iv) the loss of H
amenities suffered; and (v) the ext.ent to which, consequentially, tbe appellant's
pecuniary prospec.ts have been materially affected. I shall set out the relevant
facts separatel)" under each head.

The nature" a~d extent of the injuries 8ustained: ThE' eppellant ·was oecasioHed
a compound'i<:9mminuted, complicated fracture of the humerus in the Dliddle of
the shaft and: ifracturf of the upper end of the radius and the ulna at the elbow I
joint. By "<;otnp!icated Il is meant that the fracture illvolved the elbow and the
radial nerve )ind artery. He also suffered from shock and haemorrhage. The
injuries were1 so extensive that at first it was feared tha-this right RrID would
have to be ~putated, but this was aYoided, happily, by the skilful adnlinistra­
tions of his surgeon.

The nature and gravity of the resulting l)hysical disability: The fractures have
healed but with a. residuum of deformity. There is considerable limitation of
1110vement of the joint which in the course of time worsened because of Dew
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A bone formation from the healing of the fracture. Its present range of move­
n1ent is no more than about 20°, so that the appellant is unable to touch his
face, and therefore to shave or ieed hiulself or discharge any ordinary functions
invoh-ing a rang e of nl0verrient 'with his right band, and in addition the hand
has lost some of its grip. Arthritis, too, has resulted: it already is major and
is likely to becolile worse..

.J? The pain and 8uffering endured: The appellant experienced intense pain
throughout his stay in a. nursing home for the twelve days imnlediately follow-

, ing the accident. It was so intense that he had to be given sedatives. At onc
time. the plaster cast in which the arm was placed after the bone!=1. had been set
had to be opened up because the pain in the limb had become intolerable.
During the whole of the period until the nerves healed, which the surgeon

C reckoned to be anything between nine and eighteen D10nths, he WAS subjected
to a great deal of pain-diminishing in intensity, it is true, but nevertheless
9 ~~~'~~S _F_~r,cep.tlb1y...tlieie.-~--~·~·~-~----''''''------'----·--'·_·_---- ----~.-~- -~~ ~- _._.. _,_.,.._~~_.-

The 1088 of amenities suffered: The appellant had been an active, physically
fit, outgoing Irian who was 48 years old at the time of the accident. He used to

D enjoy· playing music, mainly jazz and calypso, on both the saxophone a~ the
piano and was :full of the zest of a more than ordinarily successfullif~ecan
no longer play. And his outdoor activities must necessarily now be limited.
ror him, therefore, n1uch of the fun and sparkle has gODe from living.

._ The effect on pecuniary prospect8: At the tIme of the accident the appellant
was assistant to the superintendent in charge of the cementing operations 01

E Halliburton Tucker Ltd. and was paid a salary of $865 per month. He was also
given a bonus, probably (as is· customary in this country) at the end of each
year. He was being groomed to take over the superintendency' when the COD­

. tract of its expatriate bolder came to an end, and it is practically certain that
but for the disabilities which he has been occasioned he would now have been
filling tha( berth. This is confirmed by the fact that a junior whom he had

F assisted in training was promoted to be superintendent when the contract of
the expatriate ended in 1962. As the normal age of retireme-nt was 60 years,it
seems -clear that the appellant lost the prospect of being ior eight years in that
post, which carries a salary of $1,250 per month with the perquisites of a
company-supplied home and car. Instead, his employers who appear to esteen!
him greatly have put. him in charge of their bulk cement plant and pay him all

G all-in total of $1,050 per ll10nth. In my estimation, the difference between the
emoluments of the two posts exceeds $500 per month. But that is not all.

As the learned judge r-ightlysaid, the appellant's loss is 10lJg.tern1. as well.
His pension entitlements under his employer~' contributory pension scberne
will now be les~ than jf he had been prOlnoted to the superintendency to 'which
he had so confidently looked forward. No particulars were giV(~D in evidencE'

H whereby any reasonable estimate can- be made of this prospective loss. Also
worth mentioning, although its calculable value may be negligible, is the fact
that through the generosity of his .employers he is being paid more than his
present job is worth ~ so that the chances of an increase:in pay for the remaining
period of his service m-ust be rated lower than if he had not been disabled and
had secured thr expectpd promotion._

I ,Having recapitulated the several matters which the learned judge had to (and.
7--·itshould be added, whJch he did) take into consideration, I find myself iIl­

'voluntarily echoing DENNING, L.J. 's, exclamation: "Good gracious me, as low
as ($71500) for these injuriesl"-see Ta.ylor v. Southal1tpton Corporation (1),
reported in KEMP AND KEMP_ ON .DAMAGES (2nd Edn.), Vol. I at p. MO. It
c£,rtailJ!'y seems. to me that that sum is a wholly unrealistic estimate of the
dam;ge sustained. Howe~er, before examining the matter furtber, I should
deal with the submission for the respondent that it is not open on the pleadings
for any regard to be ha.d to the appellant '8 loss 01 pecuniary prospects,

--
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Appeal allou'ed.

~nH,..H!")'r"1·~ Tfifz1 1'iHia,n (e 00. (for the appellant); G. Harper (for the respondent).

HYATALI, J.A.: I also agree.

McSRINE, J.I..: I agree.

A several amounts which I would attribute b,y wa)" of compensation if the fi''."C:,
heads of danlage had to be considered sepa.rately and in isolation. Nevertheless.
I sh:l11 so assess them for my own guidance.

Tj Ie ODe exception I make is as regards the loss oi pecuniary prospects. That
WBS the subject 01 most debate and it is, I think, right that I should leave nu
one in doubt as to how I view the matter. Besides, that is a head of darnage

B under which there can be no conformit~· with a scale of assessment which may
be indifferently applied. The measure of the loss must inevitably depend upon
the facts of each case. I repeat, then, that I regard it as morally certain that.
but for his disablement, the appellant would have succeeded in lQ62 to the
superintendency to which he had confidently aspired. I have said also that I
ef:ltimate the difference between the gross emoluments of that post and the one

C he no\\" holds exceeds $500 per month. In the absence of precise :figures, how­
ever I shall treat the difference as being $500 per month. Starting from that
datu~ figure, I aHo,," for the iU1pact which tax may be expected to make aD in­
comes of that order. Then, multiplying what is left by tile eight years before the
appellant would have reached retirement age, I discount the result 80 as to give \
it a present capital value. But I must not stop there. Satisfied as I anl th?t \

D tbe appellant would have been prolllOted tu the higher post, I cannot be certaul
that he would have remained in it until he attained age 60. Apart from the
ordinary contingencies of life, none 9£ which I should ignore, the evidence is that
the duties of the superintendent are arduous, exacting, and not without serious
physical risks. Anyone perfonning- such duties must be, and continue at all
times I absolutely fit physically and alert mentall;y. This I regard as an

E ar1preciable threat to a person of the age of the appellant. Taking into acc0',lDt
all these contingencies, I must tax down the amount yet further. And I thInk
I ought to do so quite significantly. I thus reach for loss of pecuniary prospects
a compensation figure of $15,000. I ~vish, however, to make it plai? that I do
not propose that figure 85 being mathematically correct. I am assessIng general,
not computwg special, damages. I ~m evaluating prospects, and the value at

F which I have arrived is a broad general estimate. Perhaps, I ought to add here
also that I have not iorg-otten the possible long-term losses to which I referred
earlier. But I doubt-tEat any reasonable estimate can be rnade of their value
on the evidence before us. Accordingly, I treat them as already accommodated
within the $15,000 which I consider to be a- broadly correct figure for the entire
10s8 of pecuniary prospects. I must now place that assessment beside -my

G estimates under the othef' heads and get thereby to my nnal award.
The injuries 8ustained by the appellant were undoubtedl.y s~rio~s and the

ca.use of grave concern. His arthritic condition, already ma]or, IS hkely to get
'Worse. The limitation in the range of movement of his right arm is substantial
and "rill not improve. The shock and haemorrhage resulting from_ his illjurie8
caunot have been other than quite considerable. The pain be endured was both

H severe and prolonged. The lOBS of enjoynlent through being disabled to play
any music is permanent and will most probably provoke regrets. Taking all the
relevant fac£s- into consideration I \yould award for general dama.ges the sum of
$21,000. To that falls to be added $1,035.80 being the amo~nt of the special
damage.
·Accordingly, I would allow the appeal and substitute for the $8,~~5.~ for

I which judgment was entered for the appellant the aggregate sum of $2~,03iJ.80.
And I would allow the app~llant his costs of the appeal.
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, 1 agree that !thcre is no averment. in the statement of claim specifying what A
thl' appellant's: occupation was. what his pecuniary prospects wrre or in what
wav or to what ..extent they v,!erc alleged to hnvc been afIect~d. But, as I COD­

('('i~e it, no suCh averment was necessary unless thf: claim for loss of pecuniarJ,prospe-a,g -was pDe for f.ppcial damage which. ill my opinion, it was not. In my
view it was but one of the class of items to be taken into account jn the
as~e;sment of ~eneral danlsges and was very closely akin to the claim for lOBS of B
amenities. The answer, then, to the submission is to be lound, I think, in the
following pe.ss~ge frODl Lord GODDARD'S judgment in Briti8h Transport C01t~.

-mission v. G01rrley (2), ([1956J A.C. at p. 206):

•'In an action for personal injuries t.he damages are always divided into two
Inain parts. First, there is what i~ referred to as special damages, which has C
to be specially pleaded and proved. This consists of out,-of-pocket expenses
and loss of earnings incurred down to the date of the trial, uDd is generally
capable of substant.ia.lly exact calculation. Secondly, there is general damage
which the law implies and is Dot specially pleaded. This includes compensa·
tion for pain and suffering and the like, and, if the injuries suffered are Buch
as to lead to continuing or permanent disability, compensation for loss of D
earning power in the future."

But, even on & contrary view of the classification of the claim for loss of
pecuniary prospects, I would reject thp·submission at this stage. Not only was
no objection taken when the evidence was being led to establish the loss, but
both the appellant and his witness, the secretary-accountant of Halliburton E
Tucker Ltd .. were cross-examined at some length upon it. There was DO sug­
gestion what:ever that the respondent's advisers weri taken by surprise. On the
~ontrary, the matter' was fully agitated. Accordingly, since the evidence was
relevant to the issue of damages and no new cause of action (which would ha.ve
been statute.barred) was being introduced thereby, justice would, I think, have
deme-nded tha.t the appellant be allowed to amend, if amendment was considered
to be necessary, upon such terms (if any) as the circumstances of the case might F
warrant. It is too late, therefore, to raise any objection DOW.

! turn then: to my own approach so 8.8 to arrive at a proper assessment of the
;.; general damages. As already adumbrated, the appellRnt. is entit~e.d to be CO~­

pensated for (a) the injuries inflicted and the loss or impaIrment of hIS

fUllct.ional capacity before making such recovery as he has ; (b) the physical
disabilities wllich he will have to bear for the rest of his life; (c) the pain and
suffering he Had to endure; (d) the loss of the amenities of which he has been
deprived; and~~e) the loss of pecuniary prospects in respect both of his empl~y­

ment and of his retirement benefits. '1 am fully aware that it is not the practIce
to qua.ntify t4e~ damages separatE'ly pnder each head or, a.tany rate, to disclose
the build-up OL the global >award. vEut I do think it is important for making 8 H
riaht assessment that the~Beveral hpnoR of dsmage should be kept firmly in mind
8I~d that ther~should be a consc~ous~en if und~Bclosed, ~uantification under
each of them.s_o as thereby to arr~ve- -!it an appropnate final figure./ I must not,
however, be ~riderBtood t,o 1nean that at the last count there should be a simple
addition of aL-number of mohey SllffiS. Any such arithmetica1 exercise would
ignore the realities that are so often encountered. Frequently ~ the unit :factors I
overlap so th~( the aggregate of the several amounts which might be ~llowable
in respect of fooh would be a-n over-assessment of the total damage takmg them
all together.,~-In the present case, for instance, the nature and ext-ent of the
injuries in:Bic'te'd cannot be dissociated hom the physical disabilities which are
their permanent result, nor are they unrelated to the pain and suffering which
have had to be endured. So, too, the physical disa.bilities which have become
permanent are inextricably bound up with the loss both or amenities and of

> - - --'-- TX-:r:U,. ~... ~ "'......."'T'lTlr.~ +.hp,.pf()r~_ 1 shaH ilot disclo::.e the
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