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ROWE P.:

The appellant employed Clifford Anthony Silvera as a
guantity surveyor and stationed him for duty at a construction
site at Nain in St. Elizabeth. On August 9, 1563 gSilvera was in
charge of the programme of work which involved the construction
of an unloading station some 15 feet deep. It was Silvera's duty
to check various lcvels that earth-moving equipment, viz. a bull-
dozer and a front-end loader, would cut, following specifications
indicated by a scries of pegs. It was also his duiy to ensure
that the: machines did not cut deeper than che pegs indicated.

Clifford Silvera and Bentley Northover (a biractor of
the appellant's company) were standing at the bottom of the unloading
station in the late afternoon of August 9, 1583. They were con-

versing while the bull-dozer and the front-cnd loader were operating.



although 172 time of day was not ascesteined, it was sufficiently
late in ti: afterncon for both vehicles ¢ hevae their headlights

burning.

o

¢zcess and cgroess from this 15 foot-deep unloading statics
was via ar .nclined passagc described as ‘not that steep". The
time-kaepe ¢ employad to the appellarnt was standing at ground level
observing -.e opcrations in the holc. He saw the front-end loadcc
commence £ reverse from the hole up the inclined passage. On
this incli . the witness cobscrved that “thoe ongine shut-off - also
the light” ¢nd the machine ran uncontrelled down the incline. &t
the shout ! the driver of the front-end loadcr,; both Northover
and Silver ran in oppesite directios; Heorthover to satoty, but
Silvera wa. run over and fatally injuarced. Thoe administrators of
Silvera's ¢statce who are the respondonts in this appeal brought a
suit again:t thc appellant allceging »eglig:nce and brecach of the
contract o! <employment.

Hirrison J. gave judgment for the rospondent agalinst the
appellant ¢ «d E.L. McFarlanc in the sum of $329,000.00 with intorcs
at 3% from ¥ay 1, 19&5 to January <6. 1990 with cosils to bo agreed
or taxcd. Izacution was siayed on turms. We were not troubled witl
any guestic as to guantum of damage:.

Tw> grounds of appeal filed compleainced firstly that:

The trial judge erred in law and

on facts in helding thau th
appellont was liable for acticns

of thc operator or defzcts n the
front-end loader and seceondly

that there was nc evid:ncz ¢n which
the trial judge could find ragli-
gence on the part of the appsllant.

in argument before us, Dr. Barnat!® submittced that by the
issues rais.d in the pleadings the respondcent could only succeed
in establis! ing that the appellant was liable in negligence by

proving one ¢f three things:
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(a)

(b)

(c)

that the operator of the front-
end loader was negligent in the
mannrer in which he nanaged or
opi.rated the front-end loadex
and that the app<llant was vi-
cariously liablo for his nogli-
gence; or

that the doctrinc of res ipsa
loguitur appliaed and that in
its application it opuratcd
against thce appcllant; or

that the appellant wes iisclf
negligert  1in raspect of 1ts
failurc to provide a safe
system of work.

When Mr. Goffe came to reply he submitted that Dr. Barnett

had spread himsclf too wide in his submissions as the notice and

grounds of appeal did not raise any gucstion as to the liability in

negligence of the driver of the front-cnd leader or of the owner of

the machine. In addition; he said, the appellant had in its dofenca

plcaded negliganca on the part of the owrer and drivoer of - the front-

¢nd loader and had specifically odoptcd the particulars of negligense

pleaded by the respondant.

The cvidence was described by Dr. Barnctt as "scanty”;

which was a polite way to say that only the barcest boncs were placed

b:fore the judge. The appellant secured

soction of a loading sile for a bauxite company at Nain in Sk,

Elizabeth, It nired,

E.L. McFarlane, who was the sccond defaendant at trial,

supplied the machine waith an operator Ralph Hartley (che third

a conitract te construct

x|

-

inter alia, a 950 front-end loader from one

defendant in the suit).

There was no evidence that the appellant axcercised any

and McFarlanc

centrol ovaer the activities of the driver of the front-cnd loader

except to give him dircctions as to where to miake his cuttings and

to what depth. The appellant disclaimed any knowledge of the techni-

cal capabilitizs of the front-end loader and as to its likely behaviour

if for any rcasor the engine shut off whil: the vehicle was in moticon.

e S———————



Lewin Lewis the single cyc-witnoss Lo the tragedy described the
scene. 4s the front-end loader ascondod the inclined passageway,
Silvcra and Horthover stood about 1o yards away in the hole itself
but not en the incline. There were no lights in the hole except
thosc provided by the two carth-moving machincs. Lowis saw the
front-end loader as it reversad up the incline, hcard when the
cngine wont doad, saw the lights go outb; noticed the vehicle
rolling down the inclinc, neard the shouts of thce driver to
Messrs. Silvera and Horthover, and saw Lhe (we men scamper away
from the on-coming vehicle., Lowls had nevaer seen that fronrv-=nd
loader reversz up that incline before.

The appellant, through its Dira2cresr Keith Nerthover,
tesittified that thoe terrain of the unloading sitc was flat; agreed
that the land tended to slip as the hole got deegper; agrecd that
thce appellant provided protective cleihing including havd-hats,
gloves, goggles, steel-capped boots for staff but was inceonclusive
as to the nature of the soil through which tha unloading bay had to
be¢ dug. He relicd upon the hirexr to provide a frent-ond loader in
geod working order togotner with a sikillad and expericnced operavor
and did not himself make any chucks or “he competonce, reliability
or othcrwise of man or machinery. eir. Benlleoy Horthover, a Diroctor
of ih:: appellant company, who was prescnn az the scene of the
accident and present. in Court at the trial did not give evidencc,

Harrison J., found that the principle of res ipsa loguitur
applicd. at pag? 7 of his judgment ho said:

"“Wwhep the 950 front-oend leadocr was
reversing along the inciined passago-

way leading out of the hele, not only

did its engine stall bui its lights

alsc went out - o completc non-function.
This is evidence to which the prianciple
of res ipsa loguitur may be applied. Why
did tho machire not remain at vest having
stalled? Were no brakes on the machine
or were those brakes now neon-functicrnal?
The fact. that the machine naving come to
a halt then procceded forwa:d, could not

be stopped, and ran aided by gravity and
‘its own weight 'not going too slowly® into



“the hele is fuxther evidence ¢f the
negligence of <he third defendant,

the employee of the second defendant.
As a cunsequence thisc makes the second
defendaznt vicariously liable. The
incline of the passageway was probably
too steep; 1t was therefore in the cir-
cuns tances, unsafe as an accses road ro
the hole."

it 1s convenient, notwithstanding the submissions of
Mr. Goffo, to deal shortly with the principle of res 1psa loguitur
and its apolication io this case. The classic exposition of whis

principle is that of Erle C.J. 1in Scott v. London Dock Co. [1865;

3 H & C 596 at 601:

«+.. where the thing is shown %o be under
the management of ihe defendant O his
servants, and the accident 1s such as in
the oxdinary course of things does not
happen if those who have the management
us=s proper-care, it afforus reasonable
evidence, in the absence of oxplanaiion
by the defendants thai the accideni arose
from want c¢f care."

2t there is evidence as to the causc of the accident the
doctrine of res ipsa loguitur has ne application. This was firmly

decided in Barkway v. South Wales Transport Co. Ltd. [.950) 1 A.C.

-3%2. Therc an cmnibus which was being deiven ac about 25 m.p.h.
in a “"black-cut” veered acioss the rcad and rolled over an embank-
ment afrver 1ts offside front tyre had bursi. Upon examinaiion the
cause of (he bursting of the ctyre was discovired. The headnouve

accurately cummarises the judgments of thwvir Lordships that:

"The application of the doctrine of res
ipsa loguitur, which was no more than a
rule of evidence affacting crus of
proef of which the essenco was that an
¢vant which, in the ordinary course of
ohiings, was mor< likely than not tc have
boen caused by negligence was by itself
evidence of negligence, doponded on the
abs.nce of ecxplanation of an accident,
but, alihough it was the duty of the
respondents to give an adeguate cxplana-
tion, if the facts werc sufficicntly
known +he guestion ceased to be one
where the facts spokz for “hemsclves, and
the solution must be found by Jdotermining
whather or not on the aostablished facts
negligencs was to be inferred."



In his judgment at page 399, Lord liormand said:

"Thce fact that an omnibus loavas tho
roadway and sc causes injurv to a
passenger or to scmeonc on thce pave-
ment 1s evidence relovant to infer
that the Injury was causcd by the
negligence of the owner; so thav, if
nothing more were proved, it would
be a sufficicnt foundation for a
finding of liability against him. ...
Th2 maxim . is no more than a rule of
evidence aifecting onus. i1 is
based on commonsense, and iis purposc
1s Lo enable justice to be¢ done whin
the facts bcaring on causation and on
the care excrcised by the dzfendant acao
at the outset unknown co the plaintiff
and are or ouglit Lo be within the
knowledge of the defundanc.”

Lord Radcliffe commented that much morc was known in the
parkwaycasc (supra) than the bare fact that the omnibus mounied the
pevement and fell down the bank. I pause to re-state that in the
instant case neither the appellant nor the other defendants gave
any explanation as to why the front-cnd loader had a complete shut-
down and plunged ncadlong down the incline.

in Sochacki v. Sas and anothor (1947 1 all E.R. 344,

Lord Goddard C.J. dcclined o apply the doctrine cof res ipsa loguitur
to an escape of fire from the lodger's ficeplace in his bed-sitbing-
room on the ground that everybody knows that f£ircs occur through
accidents which happen witbout negligence con anybody's paxrt. Whore
the operation of mocor vehicles are concernced che principle of reos
ipsa leguitur has been froguently applied. :

Dr. Barnett submittod that on the evidence there was neothing
which e¢stablished that the oporator of the front-end loader made any
€rror or wrong manocuvre in the manner in which he opcrated the
machince. The evidonce, bz said, established that the accident was
caused because the cingine shut off. That in his view was a complete
explanation of what occurrxad, that such failure of the ¢nginc was
not evidence of ary noegligence and the subscguent behaviour of the

machin: was a natural conscguence of the engine failure. I find



this argument insubstantial. Some paertinont gquesticons were posed

by Barrison J. viz.; why did the engine fail and the lights go off;
why did the machine run down the incline rather than rcmain
staticnary; why did the operator not apply brakes to stop the stalled
vehicle” No answers werc forthcoming from the appellant or his co-
defendants. in Larkway's case (supra),; cvidence cmergad that the
tyre was damagced through trouma ard that was Lhe causc of the "blow-
ocut®. Could that damag2 have been dotected by the owners on
inspection or otherwiser That guestion was answered on the evidence
in the affirmetive.

To my mind it is beyond argument that in the abscence of an
cxplanatvion the merc happening of this accident would be fatal teo
the defence. Mr. Goffc did not succead at trial to sccure an
admission from the appellant's witness that a front-end loader is a
specic cof dangerocus machincery but there was gvidence from which the
inference could be drawn that it was & powerful machine capable of
traversing unusual slopes. If such a machinc has an engine failure
which affects its lights and its braking system and rosulis in 1its
uncontrelled heoadlong plunge crushing a bystandev in its path, in
the absence of an explanation as to the causc of the multiplc
failures, negligence «ither i1n maintenance or operation or both must
be infarred.

Dr. Barnett argued cogantly that the appellant cannot be made
vicariously liabl2 for the negligence of the driver cf the front-end
loader or for the bohaviour of the front-end loader as the machine
was owned by the sccond defendant and was cperated by the third
defendant the servant or agent of the sccond defendant who was
responsible for the management,; mainuenance and control of the
vchicle., I accept as good law the submission of Dr. Barnett that
where the cwner of the machine hires i1t to another and suvpplies its
operator, the hirer is not liable for the negligence of the operator,
unless in addition tc telling the operator where te yo and what to

do, he also controls and gives directions to the operitor as to how
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he should managc and operate the machine. See Willard v. Whitely

Ltd., {1935, 1 All E.R. 779%; Mersey Docks and Harbour Boagd v.

Cogginsand Griffiths (Liverpool) Ltd. and McFarlanc {194G] 2 All

E.R. 345; _Salsburyv. Woodland and Others {1965] 3 W.L.R. 25;

Karuppan Shocmidas v. Posrt of Singapore hAuthority f1976; 1 W.L.R

169. Mr. Goffe made no effort to say that the driver of the front-
end loador became for the time being the scrvant of the appellant
or that the appellani's liability to the respondent arosc on that
basis.

On a fzir reading of thc Notice of Appeal the issues raised

wore as icdentified by Mr. Goffe viz.:

(i) Can tha appellant be liable for the
negligence cf the second and third
defendants andg

(11) Was thure evidence boefore the judge
to show that the appecllant was
directly and personally negligont,

So treatud, the discussion on res ipsa loguitur and the liability of
a site owncr for the nagligence of an independenl contractor weore
not absolutcly necessary for the resolution of this appcal but have
been included out of defercnce to the arguments proscnied.

The respondent was the employce of thae appcllant and to him
the appellarnt owed a special duty to sce that reasonable carc was
taken to provide the employce with safe fellow-servants, safe-
cegquipment, safo place of work and access to it, and saf systcm of
werk., 'This duty to see thau reasonablc carc is taken is personal
tce the employer and thoercforc "non-delegablce™. In the l4th Edition
of Clerk and Lindse¢ll on Tort, Cap. 13 para. 965 the learned authors

say:

“The most important feature of this duty

is its non-dclegable nature. (t is not
«nough that the master shculd take care
himself: he has tc seg that care is

taken by whomsoever he engages. What 1is
personal is rot the actual performance

of the duty. but thc responsibility tor its
bad performance. ... within its scope he
romaine answarable cven though he properly
dzelegates its performance to someone else.”



Phillimeore J. was roguired to docide two questions of law

a preliminary issuce in Sumner v. William Hendorson & Hons Ltd.

1G]
<]

564 .13, 450 viz.:

b

«
3

(1) whethor the defeondants as
employers could be liable
for any negligence of -the
skilled and competont
p:rsens who had supervisaed
and carricd out spoccializod
work involvad in the con-
stiuction cof the building
which rogquared skill and
knewledge not possosscd by
the defoendants;

(1i) whether thoy could be liable
for any nzgligence of a re-
putablc manufacturcr of cer-
tein electrical cableo.

That casc¢ arose in Lhis way. Thoe owners of a departimental
store was in the precess of extending and medernising its store
while continuing its trading activities. an employee and ten other
pecple were killed in 2 fire which broke out in tinc shop due to a
fault in the clectric cable. In an accion by +he administrators
cf the estace of the decuased amploycc the shop ownars denied
liability for nwgligence on vha basis that thoy had discharged their
duty of carc to the omployce by ordering the cable from a reputable
manufacturer and by cnpleying poersons cof skill Lo carry out the
spccialized work involved :a installing the cable and re-constructing
th¢ building. Phillimore J. following a long line of authoriiies held
that an cmployer was undai a perseonal duty to his cmployees to take
reasonablc care for their safety in ail cirrcumstarces and that, oven
if he delegated that duiy e a competenit and skilled indcpendent
contractor, he¢ remaincd liable for its duc performance. Accordingly,
che employcrs would be liablc for any negligence by the persons
supervisaing and carrying out the work. This decision was over-ruled
isea (19633 2 All E.R. 712) on the ground that thc procedure by a

special casc was wrong but no doubt was cast upon the general pro-

positions of law adumbratec by Phillimeore J.
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Lord Brarndon of Oakbrook has provided a clear modern sti '~

ment of the duhty owed by an employer to his employee whan in

McDermid v. Nash Dredging and Reclamation Co, Ltd. L1se7; 2 All

E.R. §78, he said at p. 287:

"o

A statement. of the relevant principle
of law can be divided into three parts.
First, an employer owes to his =mployee
a duty to exercise reasonable care to
ensure that the system of work provided
for him is a safe one. GSecond, the
provision of a safe system of work las
two aspects: (a) the davising of such a
systen and (b) the cperaticn of it,
Third, the duty concerned has been des-
cribed alternatively as »ither personal
oxr non-delegable. The meaning of these
expressions is not self-evident and
neads explaining. The essential cha-
racteristic of the duty is that, if it
is not performed; it is no defence for
the employer to show that he delegated
its performance to a person, whether his
scrvant or not his servant, whow he
reasonably believed to be competent to
perform 1. Despitz such delegation the
employer is liable for the non-per-
formance of the duty."

The appcllant's case was buttrossaed by a series of decided
cases in wiich the issue of law was which of two emplcycrs (#ho
general empleoyer or the temporary employer on hire) was vicariouslvy
liable for the negligence of the servant. There was in that pro-
sentation no genural acceptance of the duty of the appellant to
provide and maintain a safe system of work for the deceascd and no
attempt was made to show that the delcecgated duty had in fact becen
performed. Of course the onus of proof to show that a safs~ system
of work had not becn provided rested on tho respondent buc this is
more casily discharged when there is no evidence to the concrary.
Harrison J. found that it was necessary for the deceased in th~o
execution of his duty to have been at the bottom of the <icavation
while the buli-dozer and the front-end loader were working and
could infer tha‘ both he and Bentley Horthover were on duty ¢. the

[ 1y [
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'hcre was cvidence of what the doccased was required to do
in his supoervisory character and bearing in mind that he was a
.quantity surveyor he had to be in cleosc preoximity to the physical
operations. No one has challenged tho neccssiiy for the presence
of the deéc.ased at the point where he stocod when he was alerted
by shouts to the imminence of danger in circumstances whcre a
witness was available for the appellant woere it minded to mount
such a challcnge.

in the absence of evidence as to the datails of the system
of work omprloyed on this site and of evidonce of the minimag
safety measures required of that type of work, the learned trial
judge was :ntitled to infer that what was requirced was a strict
separation of the functions in th¢ hole, that is to say that
pcersons should not be in the holc on foot in the vicinity of the
machines, while the machines were working and that failure to
provide oftherwise was negligence on the part of the appellant.
It is not correct, as Dr. Barnett argued, that in so holding the
trial judge assumed the system of work. Of a certainty, if the
machines did some cutting and then the supervisors deéscended into
the hole "o chceck while the machines were a! rest, the accident
as occurred in this casc, would not have happenad.

The scecond and third defendants (the ownaers and operator
of the front-cnd loader) were clearly negligent. This appellant
did not approach the case as if it could possibly have any responsi-
bility for providing a safec system of worh for its cmployeas and
concentrated on the legal relationship between itself and the sccond
and third defendants as independent contraciors simpliciter. Iin ny
opinion the appellant failed to provide a safc¢ system of work for
its employce, the deceased, in that the access and cgress incline
was in all probability too steep as found by the trial judge, that
man and machine should not have been in the excavated site in close
proximity at the same time while tho machine was working and in any

event there was no evidence from the appcllant to show how and why
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the operater lost control of the freni-end loader. I ¢éndorsce thoe
submission of Mi. Geffe that Harrison J. correctly applied the
law tc the facts in the instant case end cccordingly I concurrad
in the decision handcd down on Februosry 25, 1992 that the appeal

be dismissed with costs to the respondent to be agreed or taxed.

PP



DOWHER, J.A.

Courage Construction Company Limited, the appellant
in thig case was the employur of the ceceased, Clitiord Anthony
Cliriorxa Antrony Silvera and they have appealed against the
Juagment of herxison, J., .p the tuprewe Court. That judgnent
orcexec the eppellant and aanother to pay the sum of (348,000 with
intercet to the responuent. A5 bllvera's benericiaries unaer the
Law Reform (ikiscellaneous Provisions icl) were also his
cepencuaints under the Fatal Accidents Act, the learned judge maue

no oraer uader the lactter Act. see Gammell v, Wilson [ 19u1]

L aAll 3.R. 3576,

it is pertinent to note at the outset, thail the scope
of the proceedings on appeal were defined in the notilce and
grounds of apneal. They are pleadeu thus:

“AND FURTHER TAKE WOTLCE that the
grounus of this Appeal are:-

(1) The learned trial Judge exred

in Lew and on facts in holding

that che Appellant was liaple

for the acticns of the

operatoy ox adefects in the

front end loader; and

(¢) There was no evidence on which

the learnea Judge could fand

negligence on the part of the

Appellantc.”
On th.s basis, the appellant has posed four issues for determina-
tion. Fixstly, was there evicence thnat theie was a failure to
provide & safe system of work? Secondly, aid the learnea trial
juuge err in his finaings of fact when he found that it was the
negligent operations of the driver of the front end loader which
caused the death of silvera? Thirdly, was the trial judge's
finding in lavw that the appellant as the employer of Cilvera make
the employer respensible for faeiling to provide a safe system of
work correct? Fourthly, on the evidence adaucea could there have
bean aay tinding by the trial judge regarding defects in the front

end loader?
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Was a safe system of work provided
by the appellant?

The evidence discloses that Silvera a guanticy

surveyor on Yth August, 1983 was perforaing his auties for his
cmployer at wain in St. elizebetn, 4Yhe account of i@ acciaent
was given by Lewain Lewis a time~keeper for the appellant. Lewas
was ac¢ grounc level ana silvera along with worthover a airector
oi the company was inan excavation where an unloac.ing station was
being censtructeua. He observed that in the excavation was a
oulldozer and front end loader. He further statea that, he saw
thatz the front ena loader had commenced to reverse on an inclined
plane wnen 1ts engine shut off and its lights wenb out and it
stopped. iIn continuing his naxrative, Lewis said that at that
point, the frout end loader woent Gown the eacavatiou, wiich was,
he estimatea, about twelve feet deep. Lewis also stated:that.. .
when the front end loader was going down the excavation, he over-
neara the operator shouting out to bilvera and horthover, Silvera,
he saiu. went to has right and thereatter he saw the front ena
loauer running over Silvera.,

There was no rival account of the accident and
Harrison, J.. rightly accepi=¢ the above accouni. The learned
Jjuuye considered the pleadinys ana one of the parviculayrs of
negligence was chat the appellant faileu Lo provide & safe syscem
of werk. Another pleadiny averred that silvera was reguired to
be in the excavation at the cine cof the accident. I the laght
of ihese pleadings ana the ev:iuence, the learned judge ifound:

in the instant case, thoe
deceased wags owed a duty of caxce

by the first cefandant company

his enmploycer. The deceasea's duties
incluaed the supervision of the pegs
in the hole wnere the fronit end
loader machine was cuiting ‘to see
that it did not go deeper than it
should go.' *.

AS regardas the learned judge's specific finding on the issue of

e failure te provide a safe system or work, the judge stated his
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reasons thus:

Yeeo it raguiroc & stiict
separaticn of the funciions in

the nole, oi the front enc loacur
while operatirg, anc whe aeceased
emnpioyee wilile coung his
ingpecticus - as Lo Liwe and place.
both ought noi e have bzen in the
CRCHAVATLLO. & The sane time,”

I

The couclusion therefore was chat, the appoeliant nad cxposea his
employce to an unnecessary neiil.
LN drawiny iuferencos &s Lo the cause o whe geciaent,
the learned juuge observed:
"ese The feov Loat the machine
having cowne o a halt then
proceedea Lorwere, coula not be
stopped, and ran aiudu by graviiy
anc its own woicht 'now going Too
slowly' :iawo the nole is further
eviaence of Lhe neyligence oi the
Lhird qefencant, the aaployee
of the second defendaunt.”
A fuxther iufecrence concernec che slope of wne incline wihich was
stated as follows:
Yeee The incline of the passaye-
WAaY Was preosoly Too sieep; Lt was
therefore Zn che circumstances.
unzafe as & access road to the
nole. 4Yhe first cefencant was
therefore iiuble to Lhe deceasec
in tne circwascances,”
Tnese findings of fact ana tne reasonable .nfereaces Grawn from
them weic sound and ought not to be disturnea., Lo ansolan as the
groundas of appeal sought ©o centeno that there was ho eviaence that
the appellsnt was negligent, this woula not be cosrzel since there
wag aple evicence Lhat a szefe syscem of worx wvas noo provided.
This evidence also estadlicleu on balence wnat the operator was
naegligent wn that, he failel Lo ditect or failed Lo proviue
someone to direct the front znu loaucr at the mavezial came. It is
1 Lhe ilight of these conciusions thac it is portinent to refer to
the law concerning employer®s liability in circunscances such as

BRig.
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Was the appellant liable in law
to the beneficiaries of the estate
of Silveraz

in

AS Ieyarus this aspect or whe nattexr, thare an apt

[N

stalemcnic ok wie law in Clerk and Lindsel On Tort 14th edition of

paragrapih Y65:

The wosc imporient fcavure of

this auty 1is iis pon-uelegable nacure,
LT is neot znough that the master shoula
Ltake cerve aliecif; he has to see what
care 1& taker Ly whoumsoever he epcaves,
what 1s personal i1s nov the actual
performance of Lthe cuty, but the
responsioiliiy ror 1ts bau periormance,”

W

in esceéblisining whe relatienshap bewweod Lthe bad periornance of the

operator and the personal rasponsiviiity cof tie enployer, ine

iearna2a judyc sald:
" Hr ., Keith Nerthover, the wiiness

for anu a cirector of the Lixsc

cerenaant said in evaucance that che

oxal terms of <“he coniract wern tnat

the geconc wszrcnaant would supply

the eguipneni and Cperalor,; alt be

respensible for ils maintenance ana

any aefecis that aigse. e stated

further then the first ceiendan'

woulau provide fuel anu oil ftor the

MaGCYNG, Pey Cie oparatcr on a

hourly npasis enc Mr. lckarlane

on a monchly osasis. e said thal

the operacer would be responsible

for the operatron of the wachind

in aeing tihe actual worxk. He

staeteu rurither that whe ueceasaa

was involved woth the acituad

working of the wmachinc in that

he would visit the site ana check

Lhe pegs which were sev up at

dirrferent levels of the excava-

tion to see Thai the machine

‘cut 1n accorcence wiih the

cifferent luvels of pegs.' ©

Mr. Goife crted Sumner v. wWilliams Henderson & Sons Ltd,
1064 L y.B, 450 & case wh.ch was oversyulew, (see (19635 1 W.L.R.
323 sellexs, bonovan, Russeli; L.JJ.) on the grcund that since
Lhere was no agreemenc on‘tié~tag5§v the hearing snoula not have
nroceed2d as a speclal casc. The excellent an&lysis of the

loading authorities on viis branch of the irw, 1§ convenient and



«17-

valuable. it page 404 Phillimore, J., said:
" Decided cases abouna with
statements to the effect that an
employes has a duty to providce a
sare system orf working, safe
appliances, safe premises, anu a
safe means of access 1oy his
empioyees., For mysel:i, . prefex
to tollow ?Parker L.J. inb
Wilson v, Tynesade kindow Clcaning
Ce. 119560 2 ¢.b. 11U, LZ4; 11950
2 W.L.R. 900;.llgpu. ¥ 211l E.R.
205 C.A., =n relying on the worus
of Lord Hersciell in i V.
Baker & vons 1i¢9l) A.C. 325, 30%;
7 T,L.R. 079 E.L.(E). fexrrer L.J,
saids

"{t is no coubil convenieat,
when one is dealing witn
any particular case; to
divige that ducy 1n.o a
number of categoriecs; but
for nyself 1 prefer o
consider the master's duty
as one applacable in all
circumstances, namely, Lo
take reasonable care for
the safeiy of his men, or,
as Lord Herschell saic in
the well-known passaye in
Smith v, Baker & sons
L1691 A.C., 325, to Laxe
reasonable care S0 L0 carry
out his operation as not

te subject those emplicyea
by him to unnecessa.y risk.’

Lorda Herschell's staternent ¢f Che
ewployer's auty has becn civoec with
approval again amnd again in che
House of Loics and i1n the Court ot
Appeal. in a passage of authoricy
in palton v. Henry Angus & Co.
L1881} © App. Cas, 740, k.L. (E.)
Lord Blackburit said Ibiu L<b:

'a person causing solething
to be done, the doing of
which casts on him o duty,
cannot escape from the
responsinility attaching

on him of seeing that duly
performed by delegacing it

to a contractor. H«e may
bargain with the contractor
that he shall perfouim the
auty and stipulate for an
indemnity from him if it is
not periormed, but ne cannoc
thereby relieve himself from
liability to those 1injured by
the failure to perfoim iv.’ ©



-18~

in applying the principle enunciated in these cases
to the particular instance of providing a satfe system of work,

Phillimore, J,, turned to the important case of Wilsons & Clyde

Coal Co. Ltd. v. English (1933) k.C. 57 and at page 466 he quotes

Lord Wright thus:

"...Lord Wright, in his opinion,
put the mattex in this way:

‘There is perhaps a risk

of confusicn 1f we speak

of the cduty as one which

can, or cannot, be delegated.
The true question is, What
1s the extent of the duty
attaching to the employer?
Such a duty is the employer's
personal duty, whether he
performs or can perform 1t
hinself, or whether he does
not perform it or cannot
perform it save by servants
or agents. A failure to
perform such a duty is the
employer's personal
negligence.® "

another useful case in this regard is McDermid ¥, Nash Dredging &
Reclamation Co. Ltd. {1967 2 All E.K. v76. jccordingly thexefare.

when Harrison, J., stated that:

“ At common law an employer owes

to his employee a duty of care which
though not an absolute ong, is a high
.duty to ensurc the safety of his
employee. This cuty is non-

delegable. Accordingly the employex

is not absolvea from his responsibility
hy the employment of an independent
tontractor,”

it was thecorrect statement of the law and there was no error in
that regard, as the ground of appeal alleged.

044 the learned judge find the
llant responsible for a latent
defect in the front end loader as the

gqround of appeal averred?

it was the appeliant who averred that the accident was

caused by a latent defect in the front enc loader. Paragraph 6

of the appellant’s defence rcads as follows:
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"6. The lst named Defencant denies
that he failed §o provide safe and
sound surroundimgs and safe system
for the deceased to carry out work
and states that the accident was due
to a latent defect of which it had
no knowledge and which could not
have discovered by the exercise of
reasonable diligence by the lst
named Defendant its servants

and/or agents."

The learned judge recognisec that despite this allegation,
the appellant "led no evidence in support of this": see Davies v.

New Merton Board Mills Ltd. [1959] A.C. 604, Consequently. there

could be no proper finding in this regard and insofar as the ground
of appeal makes a complaint, it can be ignored.

Conclusion

The appellant has failed on both grcunds of appeal.
Consequently, the appeal was dismissed at the end of the hearing.
The order below was affirmed and the agreed or taxed costs of this

appeal went to the respondent.

GORDON, J.A.

I have read the draft judgment. cf Rowe, P. and
Downer, J.A. and find that there is nothing useful I can add.
Hacrison, J., was correct in his application of the law and findings

of fact. 1 agree with the decision and concur with the reasons.



