IN THE SUPREME COURT OF JUDICATURE OF JAMAICA ~

IN COMMON LAW

SUIT NO. C.L.C 075/89

BETWEEN DONAVON CRAWFURD

AND MUS50N (JAMAICA) LIMITED FIRST DEFENDANT

AW D DESMOND BLADES SECOND DEFENDANT i
ANTD RAYHOND HADEED TEIRD DEFEﬁDANT

AHD KRS fOSE HADEED FOURTH DEFENDANT

W.X. Chin See Q.C., John Vassel and Andrew Ratiray instructed by Rattray
Patterson and Ratiray for the Plaintiff.

David Muirhsad Q.C., Angella Hudson~Phillips {.C and Edward Ashenheim
ilnstructed by Milholland, Ashenhein and Stone for the first Defeudant.

Emil Georgz Q.C. and Edward Ashenhein instructad by Milholland, Ashenheim
and Stone for the second Defendant.

Ur. Lioyd Barnectt and Abe Dabdoub instructed by Colin $. Henry and Company
for the third and fourth Defendant.

22und, 25th, 3lst March, 3rd, 4th, Sth, éth and 19tk 4pril, 1989,

CLARKE, J.
This suumons for injunctive relief is taken out by Domavon Crawford
agaiost husson (Jamaica) Limited (which I shall cali “Musson™) and
Desmond Blades. Durimg the hearing of the summons I granted leave to
Raymond Hadeed and Rose Hadeed to be added as defendants tv the action and
tc appear before me by counsel on the ground rhat the deteruination of the
summone would materially affect them. They ares seekiﬁg in & reiated action
interlocutory injunctions against Mussou in respact of the same “reég with
whick this swimons is concerned and they await the outcome of this hearing.,
By the summons the plaiutiff, Donovan Crawford seeks injunctions
restraining Musson zad Desmond Blades until the‘trial of the action or
further order frqm doing four acis or series of acts. Thg #irst such act is
in refarence to, Musson, whether by its officers; servants or agents or
otherwise, disposing of 30,000 shares owned by Musson in Century National
Bauk Linmited (which I shal; ezll "the bank™) or <Xecuting or registering —
any tramsfer of thosze share%, The second act concerns Musson and Elades

carrying out or part..ipating in any act wanich is divectly or indirectly

preparatory to the saie or disposicion of the said shares or the. execution or

registration of the trunsfer of the said shares.



e

The thlrd act 15'1n4reldt;onALo uesmond Blades taking action calculated to

D

frustrate ot Whlch would have the.ef ect of fru tratinw an alleged agreement
T :

between Musson and the pla1nt;tf for the sale cf the said shares or the regis-
traticn of the tranbfar of the said shares. Tne fongg act which the plaintiff
seeks to enjoin. is. the pdrtzc1pat10n Dj Husson and Biades in any action calculated
to ch;n e;tﬁeyccmposltlonsof the;board:of.dlrectors'of the bank before the
registratiéﬁ-of;the shares iﬁpghe.néﬁe éf‘tﬁé‘piaintiff and his nominea.

Before 1 apply the pr1nc1ples dpnroprlate for tn determination of the
SUMMOTL:S I will statc tne ralnvaﬁc factg Wthh -are not in disputd.

The plaintiff is the managing director of, and the registered holder of
26,250 sﬁ;ééé in fﬁa bzak. The bank has an.issued share-capical of 150,000 shares.
Desmond Blades is the chairman and mdnag;ng dlructoz and princ¢ipal shareholder of
Musson. He is a director of the banku Raymond_Hadeed is also a director and he
and Rose.Hadeed ar; thé registered hoiders of 20,625 ghares in’the bauk. All that
too was the siﬁuation ﬁhen the plaintiff received from Husson a lecter dated
5anuafy 23, 1989 orferlng to SLLl to him 306,000 shares im the bank. The countents

of that 1ctter signed ﬂy Desmond Blades and referred to in argument azs the letter of

offer are as follows:

MUSSON JAMAICA LIMITED .
P.0. Box 96, 178 Spanish Town Road, Kingston 11, JAMBICA W.I. Tel: 92—38922

Jamuary 23, 1989

Mr, Tonovan Crawiord

c¢f/o Century National Bank Limited
14~16 Port Royal Street

RINGSTON

Dear Sir:

We being the owners of 30,000 shares in Century National Bank
Limited hereby offer the said shares for sale to you on the following
terms:~

1. The sale price is $225.00 per sﬁare payable in full oa
acceptance of the offer and in euchange for stamped share

transfer executad by the Transferor and the relevant share
certificates;

Z. ’I‘h1e offer will expire unless it is acceptad in writing. and
ke purchase price paid in full by 4:00 p.m. on Zlst
February5 198¢;

3. _The shares will be sold ex dividend:



4. Transfer of the shares will be prepared in your
. names Or your respective nominee in whatever
- ' proportions you direct; ' :
3. One-half of the stamp duty on the share transfers
will be paid by us and the other half by you.
Transfer tax will be paid by us.
6. The shares are being offered.for sale on the basis
that the Transferor is only interested in selling
- the whole-of its holding and will not entertain
any purported acceptance of this offer which is
only in respect of a proportion of the shares-
being offered for saleo
'These shares w1ll be offered to other interested parties if

this offer is not accepted and the'sale completed by the
21st February, 1989.

Yours faithfully,
MUSSON (JAMAICA)LIMITED.

Per: -
A, Desmond Blades.

Letters of the same date and in iéentlcal terms were sent by
Mnsson to the remaining shareholders including of course Raymond Hadeed and
Mrs. Rose Hadeed. Within a few days of the date cof these letterq Mhsson recelved
letters from four of these shareholders stating that they accepted Musson 5 offer
and 1ncluded among them were Raymond Hadeed and Donovan Crawford Musson received
from both men separate cheques in payment for the shares. Desmond Blades acting
on beha;f“qfsmnssgn informed Crawford that inspite of the léétéf:éf-éffé;fhe;hédl
sent he intended to transfer the shares to the sharechoiders of the bank in
proportion to their existing allotment and confirmed this position when he wrcte
to Crawford returning his cheque. That was alsq_thé position_Blédes.ﬁopk in
writing to Hadeed. Hadeed and Crawford have since theﬁ brought.éépérate and
competing actions for specific performance of what each claims to.be a binding
contract of sale for the sale of the_shareg,and for injunctions to facilitate
the transfer an& registration of the shares.

Are there serious questions to be tried? I was invited to say
that no triable iss#e of fact arises on the affidavits and that what are
involved here are straight forward questions of law which I dugﬁt to determine

at this stage of the proceedings.



If Husson is obliged to transfer the shares to oue of the two men, I
agree with Mr. Muirhead that the ons who in law first concluded the contract with

Musson would get the shares on Che principle, gui pricr &st tempore potior

Ey

et jure of which Poiter v. Sandevs (184£) & Haves Zepirt 11 end Assaf v Fua

{13551 AC 210 axc illustrative. Tae defendants arzue thet by the force of what
tney say is the plain and ucambigucus meaning of the letter of offer the time

of the veczipt of the lecter intimating acceptance is crucial to¢ tha guastion asg

and so it wss supmitted that there is unchellenged and incentrovertibie

evidence that hadeed was first. As ¥Mr. Vessel pointed cut, the word ‘first’

Q.

oes ncot define a gpecific tinme or date. It ig
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with zncther time or date. So I have to look to Blads'z

s

affidavit to see what the word "first® signifies im the contexi of that affidavie

He says he veczived Hedeed®s letter of accaptance ok the 2

I3

P
Crawford's om the Z7th., It iz plais that in using the woerd ‘first'he was
describing a circumstance where Hadeed's letter cems on the 26th and Crawford

2uce bufore me on Naville Roche's affidavic
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cazme on the 27t

o

that on the 26th he delivered by hand to Blades, Crawford's letter. So if a trial

Court were to accept Roche on that podlnt that would displace the assurtion of

-

he context in which ther description was used by Blades., If

ot

st im time in

(]
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Koche's evidence was found to be true au inference could be drawn by the court

k|

of trial that Blades waz not truthful when he deposed that ho received Hadsaed's

etter first.  Thevefore if Crawicrd were oo caiisfy that court that his latte

[
[t

was received by Blades f£irst then he would have succeed, if the defendants view of

the law affecting the wmatrer is correct.

~

hs the evidencs of Blades as to who was first is not acceptad by
Crowford I am left in doubt as to the outecome of the trial omn that issuc.
There is accordingly & very seyviocus issuz of fact to be tried which bears upon
¥

the defendants’® own view of Lhe law.

iy

Un the question of the lecttzr of offer and the other documents in the

case rzlating te it I sgree with Dr. Bawvnett that in commercial transzctions
'

what one seeks to ascetain is whether the parties had come teo an agreement and

intendad to create lege. obligations amonp themselves.



50 1t was said that Crawford®s use of the word ‘zecepted’ in hie affidavit

paid inm full. Be it ziso @d that thers is the question a3 to whether
0T nut Mussom regarded letfers signi ; Dg acceptince a8 zuncludiag a

binding contract. By February 13th nct only were chsques returmed ©o

Crawford amd Eadeéd but Blades va behelf of dusson inveighed zgainst both

wen for purporting to accept an offf that zccording to him Musson eculd not -
“have made in the iight of wha® he szid was some prior understapding by all

the parties about how the shores should bz cilooseed.

™
“r

offer is of n¢ small fmportance and falle to ba construed. / the trial. What

does paragraph rumbered f the letter of offur when read with surarraphn
{3
2 mean? Uoes i or imstance ean, as wos submittad by the defendants. that
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iie writing is received without payment

or does it mean as the plaintiff comtended, that there iz no accpptoncs
without payment? In any case there ig a gresndh contest between Radeed and
Crawford as to which of theu first paid the full sum for the shares, I
zgree with ¥r. Vasesl that if there is s=n acsbiguity in the offer decument it
has t¢ be resolved av tha trial even if Dr. Barmett is corfect that the
amhiguity.can be resclved by vefovesnice to the sonduct of tha parties, The
trial iz the fovum for idsntifying rhe relevant conduct and assessinug its
mezning.

5 .

-~ ‘
There iz nlsc a trisble issupr as to whether the igceipt by Musson of
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the purchsagze momey im £ull, in the contezr of 2o

"itsa bare trustee for the purcliac=r iu accordance with whose directiosn it is

obliged to voie the sharss.



In relation to Blades in his capacity as a director of the
éank the affidavic evidence chows that there are sarious.duestions to
be tried including (a) whether if he sit on the board of the bank om
the matter of the registration of the traansfer of the sharzs and matters
incidental thereto he would be placing himself in a position where his
duty to th: bauk would conflict with bis personmal imterest in Musson of
which he is the chief executive and principal sharzholder aund (b)) whether,
if there is such a confliict, as fiduciary agent of the bank he would on
the questicii of the shares be likely to use his position to obtain some
privaté advantage or for any purpose foreign to the power, to the prejudics
of the plaintiff.

So then it is abumdantl? clzar that the plainciifi's claiﬁ is not
frivolous or vexations and that there are serious guescions Lo be tried

on which the available evideuce iz incomplite, conflicting and untested

As Lord Diplock said in Awmericaun Cynamid v. Ethicon Lrd [1675] 1 All E.R 504

at 510 4 3
" It is not part of the court’s function zt this
gtage of the litfipgation to resolve conflicts of
evidence on affidavit us to facts on which the
claim of either party may ultimately depend nor
to decide difficult questions of law ;1¢ch aall
for detailed argument and mature considerstions.’

I now go on to cousider whuether the balaunce of convenience lies in

favour of granting or vefusing the

intervlocutory injunctions sougnt. I

must therefore comsider whethsr if tne plaintiff weve to suceceed at the
trial damages would be an adeduszie vemedy. Mr. George argued that as the

value of the shares can be asceszed damages would be an adequarse remedy.
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Howeveyr, assessibilicy o not the prln Xy conuldbrhtlon
though 1f the 1030 cannot b2 assessed that may be warrant for holding that
damages would not be adequate.

Iy primary enquiry is this: would the plaintiff, as was submitted
on his behalf, be in all respects az well off, if he wers lert_to his

remedies at law, as he might be 1f I intervened by way of injunction?

I thiak not.



=
(]
@]
=
P
(13
8}
h

Equity will a0t lightly refuse to interveme by way of injunction

or speciiic p arfurm“duc on the ground of adequacy of damages if 1is

subjiect matiar of the coubiaci aye snares which zre not rTes
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As T held that damages would oor provids on adequate rewmedy

tiae plointdff 4o the wvent of his cucceeding af the trial I unow cousddsr

undertoking a8 tv dounoges would pe oaa mGwQJ¢L» renedy should they succzod

G,000 and that it was on tie
strengeh of hils assets that he was sbl:z to obtoin within 2 twenty four

$6,75¢,000 tu pas
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was not challenged. T awm senicfisd. though it was urgad that I should not
bz, that be would be in @ finanedal seeition to pay the damages rocoverable
uadaer his undertzking.

The defendants furt ught not in
any event to be gronted eguitsbls =Y auge cecorddng ©o thew he has

Lot cowe to sgquity with claom

“dg equizy. That subwisesion is bazed on thig st while on sxparte dnisyin
injuncticu cbisined by the pleintlif wag in force restrainiag Musson and

neeting of the beoard of the bamk held on 14th Harch, joinmed with cthers o

changz the compositicon of the beard. 1 pause here to note wo unchallengad

ote pointed out wy ir. Chin Sue.



sharshelders, napely, Lival fgvestoent Lisited ond Hayoond Hadeed,
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bacond,; 1t wes the choivwman of che board, Mr. H.H.A. desviques whe placed

1 2

niia for the booyd meeting of L4ch Harch.
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by the affidavit wvidencse I find ther there is no buasis oo which it ecan

Py

properly be saild that the plafariif is du breach of awy osbhligavion 4in voring

oY acting on o Debter which had been placed o toe agends by the chairman

I hold that the bHalince of convenicnce lies in favour of wy

4

exercising wy disereticon by gracting the interlocutory injunctions ia terms

2 QUSTE in Ene cause with

o

of the summous, I order thar costs are ©o
certificates ¢ Queens Counzel and all Counsel.
The dssues in the oatier are of great jmpurtance and oy apprecicblsz

Justice. in all thae circumstancas L

in thirty (35;

taen (14) days of the delivery of ths

sk down within fourtesa (14} days

It is fwrcher ordersed by tha consent of the perties that suirc

C.L.% 035 of 198% be coucolidsted with tos ifustant suit, C.L.C. CGF5 of 1339,
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