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25thL July, 1963,

Befores The hoﬁ, Mr, Justice Cundall (President)
The hon, Mr, Justice levwis
Tie hon, Mr, Justice hanrtquesQ

Mr, D,V, Daley for the Plaintiff/Appellant
Mr, D.hs MoFarlane for tus Defendant/Respondent,
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MR. JUSTICE 1EWISs On the 27tk of July, 1959 while the
appellant was on the respendent's truck en thes Mavis Bank

road 1t overturned and Le was thLrown to the ground and suffer-
ed certain injuries, In respect of thLis accldent he sued tie
respondent for damages, TiLe defence az filed was a denial
of negligence and an allegation that the appellant was a
trespasser sn-the truck.

In the oourse of his evidence tne plaintiff/appellant
stated that the respondent Lad visited Lim after Le left
Iospital and given him 81x Pounds tuen a furtisr Tuirty
81illings, totalling Seven Pounds Ten 8nillings, for neurish~

\mmt, in ‘raspect of wiieh e had signed a recsipt, In nis

oross examination Le suld that ke Lad net read the receipt

. nor was it read te Lim, that e eould only sigmt:‘ls name but
" eould not read, and tiat Le nad net been teld tiat woney was

being ‘paid te kiw wituout prejudice, Le also said tiat the
rupn}?dont had left tie receipt with uim although he had not

actually put it into Lis hand, | e
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Tie defendant/respondent in the course of Lis evidence
in oclief sald that ue lLad gone to see the appellant it»tupf
request ef the appellant and that ue Lad paild iim ﬂevon,Pauhds
Ten Shillings after conversation, 'wituout prejudice', In
cross examination he sald that tiLe appellant asked nim 4f he
eould hLelp him witi sometiing and fLe told him that Le could
give Lim sometiing dbut without nrejudice énd tiiey Lad a furtier
ennversation in which he explaineq to tim thet by witleut
prejudice Le meant tiat once i Lad given Lim tlils woney Le
would Lave no furtisr recourse against uim, it would be a
complate compensation, In the course of the cross exawination
enunsel for tie appellant put to tie respondent a dscument whioh
was admitted in evidence as exhLibit 1, and tie respondent said,
"yes, it vas a document of this kind tiat I presented to the
appellant fartsignature. It i3 not true that I told Liwm that
the money was to buy extra nourishment, nor is it true that any-
hody Lslped the plaintiff te sign the document,”

It 1s significnnt tat tiuis dncument came out of the
possessiion of the plaintiff/appellant, and up to tuat time it
Lad net hesn relied upon as a defence in tue actlon, I should
at tuls stage read tue document, or ratler, tlLe pertinént parts
of 1t, It reads as followss "5th August, 1959 - Mr, Stanislaus
Lyn" (tuat is the respondent), and gives nis address, "I agree
to accept tue sum of £7,10/~ in full satisracfian and settlement
of any claims on my dberalf arlsing sut of the aceident involving
truck No, 8873 on tLe 27tu of July,1959 at Mmunt Charles, St,
Andraw:-\ Tiis letter eoperates as a disclarge »f any claim by me
for eoat;;agnd I acknovwledge raoeipt'ef the 8aid amount, Yours
faithfully", and it ip signed by the appellant,

It seems quite prebable that tue defendant/respondent's
Sgliciters vere néi sware of tlLe contents of this dncument, which
%:2 nppgrcntly been left with tie plaintiff quite inadvortontly,
As soon as counsel realised wiat the document was he promptly
cloased Lis case and applied for leave to amend hLis defence by
pleading accord and satisfaction, There was argument about this

applicaéian and thb ohjection was taken, firstly, tuat the
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doaumonﬁ had been signed 'without prejudice’, and, necondly, tuat
it vap unstamped, The learned Kesident Magistrate in the
sxercise of his discretion permitted tis defsnce tv be amended,
Tha'nrgumant vith respect to its Laving heen signed withlout
prejudice wes again put forward, but tie learnad Resident
Magistrate 1e1d that 1t was not applicable to the case, Le
found trat the defendant's servant was negligent in tim 4 riving
of the truek and that tie plaintiff was not a trespasser, but
tuat this Aocument was a complete Aisciarge of accord and satise
faction, end a complate answer ts tie action and be dlsmissed
tihe netion,

It 1s against tuls decision that tuls appeal Las now
heen hrought, Tie waln ground wilech bas heen argued is tiat
tis learned Resident Magistrate 414 not address iis mind to a

posaihle defence of pon es N Which way bLave arisen on the

avidence, and made no finding of fact as to wnsthar tiuls document
had heen signed by the appellant with full knowledge of its cone
tents, Tuere seems to be some misapprelension tuat in a civil
case there 18 a duty upon a ﬂ@aiabnﬁ’ﬂagistratn or Judge to
look for possihble defences in cases and teo direct Limwelf about'
them. That, of "uwrau, is not so, The Judge or Resident
Magistrate, in my view, must decide tis case upon the issues raised
by the parties, In this eaau,\curiaunly’anmugn, it wvas tue
plaintiff's anunsel who c¢ompletely nullified tue ﬁlaintifr's gane
by putting in evidence this document which on the face of 1t
purports tn be & discharge by sccord and satisfuction, ke never
raised the question of ngn est factum and naver suggested in
argument that this document 4id not Lave in law tue effect wuleh
it purported to havey hut werely suggested tiat it siould net
Lave been adwitted in evidence because it was uUnstamped, or tiat
1t siould not he given 1tsA1aga1 effact because it was made
pursuant to the aonversation in wniolh reference was made to
'wtfhaut prejudice’?, | ,

Wiere in the oourse of negotiations for settlement of
a matter conversations take place or letters are written witnogt
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'prejudiee, 1t 18 quite clear tuat evidence of tiose oonveréatiena
or tlose letters cannot be given in evidence 1if the matter is
not subssquently settled, but wuere a settlement is reacned and
a document drawn up in pursuance of tiat mettlement, to give
effact to tls settlement, tien tie fact tuat tuls document was
preceded by conversations sr correspondence 'wituout prejudice!
doq 8 not, in my view, affect tie gdmissibility of the Adocument,
nor prevent the document from having its full effect, - If the
reverse were true, then quite olonrl& no settlement could ever
he brought tn completion becaure it would merely he a futile
exercice and the party who lLad put Lie name tn tle docuwent
recording the settlement gould alwaya’axclude it from being

put in evidence against Lim, That seems to he contrary to
cowmon sense, and I do not think I need cite any autlerity for
tie view I Lave stated,

The otler ground of appeal tuat was taken was that the
learned Resident Magistrate wrongly exercised Lis discretion in
permitting tue defence tn be amended, T e¢onfess tuat I eannot
ses Low the learned Resident Magistrate could .ave done other-
vige tlLan to exercise Lis diseretion in favour of tie respend-
ent when Le wade this application, This document Lad heen
produced out of tihe possession of the appellant and put in

avidence hy the appellant’s counsel, It was the first time that
the respondent and Lis advisers were able to sas the contents of

it since this suft nLad been filed, and it 1s clear tuat the rigut
¢ourse to take and which counsel for the defence took, was te
apply for the amendment, In my view tie learned Resident
Megistrate quite properly alloved the amendment in tiose paculiar
circumstances, That being so, I am of opinion tiut the learned
Resident Magistrate was right in diswmissing tue case on ths plea

of aocord and satisfaction, |

The question arises wietier tiims Court sugut te inter-
fere and send the ¢ase back for & nev trial on the ground tuat

the plsa of pon est factum vhicn was never advanced on bhehalf
157




310

He
of the plaintiff, arlsing from a document wuich was put in by

plaintiff's counsel, was nst conaidered by tine Raesident Magistrate,

‘To do 85 would be, in my view, to allow tre case to be reopened
for the purpoese of heing fought on & complately difCerent basis,
The plaintiff''s counsel, who Lad tuis document in his pessession,
sught, if Le intended to put it in, to Lave cross examined the
defendant so as to indicate tknththey were pleading tihat the
document 4id net bind the plaintifr because L& wvas not avare of
what Ls vas signing and 41d not mean to sign this disclarge, and
should Lave drawn the legal aspect of tiis plea to the attentilen
of tlw learned Resident Magistrate., he Lad ample opportunity
so to do,

In these cirsumstances I 4o not tlink that it would be
right to send tuLis case back. I thinkthat tids uppeal shtmould
be dismissed Witk costs. |

MR, JUGTICE CUNDALLs I agree,

MR, JUSTICE LENRIQUES: I also agree,




